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Some  years  ago,  the  Author  having  oce^iou,  in 
the  course  of  his  professional  duty,  to  take*  notes 
of  the  opinions  of  the  Judges  of  otir  Supreme 
Courts,  in  several  of  the  following  cases,  was  led 
to  think,  from  the  advantages  in  point  of  fidnesa 
and  accuracy  which  the  habit  of  writing  short** 
hand  afforded,  that  the  publication  of  thes6  opi^^ 
nions,  with  Reports  of  the  Cases,  tnight  not  be  un«* 
acceptable,  either  to  the  Profession,  or  perhaps, 
in  some  instances,  to  the  general  reader*  With 
this  view,  he  proceeded  to  enlarge  his  matter,  by 
the  addition  of  the  most  important  cases,  from 
time  to  time,  as  they  happened  to  occur ;  select* 
ing  chiefly  such  as,  being  rather  of  a  popular  na« 
ture,  might  have  an  interest  beyond  what  mere 
technical  questions  can  ever  possess ;  and  adding, 
for  the  same  reason,  the  Trials  and  other  proceed^ 
ings  before  the  High  Court  of  Justiciary.  The 
whole  is  now  offered  as  a  specimen  of  what  the 
Author  may  probably  continue,  if  the  present  at« 
tempt  should  meet  with  the  public  approbation* 

Sibihirgh,  /nfy  7,  tSlS. 
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THE  CASE 

JOHN  ANDllEWy  SHOBBfAKER  IN  MAYBOLB, 

AOAIlftT 

JOHN  MURqOCH^  SHERIST^SUBSTITUTS  OF  AYB3HIBC* 


MM 


In  the  village  of  Majbole  in  Ajrshlre^  a  society  of  Fre&-  igoO. 
MaM>iis  had  existed  for  some  time  previous  to  the  year  1800, 
under  the  name  of  the  Royal  Arch  Lodge.  In  the  course 
of  that  year,  certain  reports  were  circulated  of  a  nature  veiy 
unfavourable  to  the  character  of  this  association ;  the  mem« 
bers  of  which,  it  was  said,  made  use  of  the  profession  of 
Fre^Masoniy  merely  as  a  cover  for  principles  hostile  to  the 
govemmept  and  religion  of  the  country.  Some  such  state* 
tnents  having  attracted  the  notice  of  the  Procurator-fiscal  for 
the  county  of  Ayr,  he  was  induced  to  present  a  petition  to 
Mr  John  Murdoch,  Sheriif-substitute  of  that^county,  diarg- 
ing  John  Andrew,  shoemaker,  and  Robert  Ramsay,  cart- 
wright»  both  in  Maybole^  membeXjS  of  the  Mason  Lodfc^ 


I 
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1800.  with  sedition,  and  with  administering  unlawful  oaths ;  and 
praying  for  a  warrant  to  apprehend  them,  and  certain  other 
persons,  in  order  that  inquiry  might  be  made  into  the  facta. 
Upon  the  28th  of  June,  the  SherifT-substitute  granted  a 
warrant  to  this  purpose ;  in  consequence  of  which,  upon  the 
30th,  Andrew  and  Ramsay  were  both  apprehended  at  Maj- 
bole,  and  underwent  an  examination  before  him.  Three 
other  persons  were  also  examined ;  and,  upon  closing  the 
inquiry,  Andrew  and  Ramsay  were  both  marched,  under  a 
military  guard,  to  the  town  of  Ayr,  by  virtue  of  the  fol- 
lowing warrant,  granted  at  the  time,  and  sent  along  with 
them: 

*  Mayboley  30M  Jme^  1800. 
<  Gentlemen, 

<  You  will  please  receive  and  detain  in 
*  your  tolbooth,  the  persons  of  John  Andrew,  shoemaker^ 

<  and  Robert  Ramsay,  cartwright,  both  in  Maybole,  ac- 
^  cused  of  seditious  practices,  until  they  shall  be  liberated 
^  in  due  course  of  law ;— for  which  this  shall  be  your  war- 
^  rant.  And  you  are  requested  to  put  these  two  persons  in- 
^  to  separate  apartments  in  your  jail,  that  they  may  have  , 

<  no  communication  with  each  other,  nor  with  any  other 

<  person  without  your  liberty. — I  am.  Gentlemen, 

Your  most  obedient  servant, 

(Signed)  John  Murdoch. 


*  *  To  the  Hen,  the  Magistrates  of  Ayr ^ 
•     •  QSiA  Keepers  of  their  Tolbooth^ 


} 


Under  the  authority  of  this  warrant  these  persons  were' 
'lodged  in  the  tolbooth  of  Ayr,  and  their  imprisonment  \s 
recorded  as  follows  in  the  town  books : 
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^  Ayr,  90th  Jtme,  1800.  1800. 

<  Then  the  persdnd  of  John  Andrew,  shoemaker,  and 
^  Robert  Ramsay,  cartwright,  both  in  Maybole,  were  in- 
'  carcerated  in  Ayr  tolbooth^  as  being  accused  of  seditious 
'  practices,  therein  to  remain  until  liberate  in  due  course  of 
<  law,  in  terms  of  a  warrant  granted  by  John  Murdoch^ 
'  Esq.SherifiUubstituteof  Ayrshire,  as  the  same,  lodged 

*  among  the  town  records^  bears. — ^Extracted  from  the  re- 
'  cord  of  incarcerations,  liberations,  &e.  kept  within  the ; 

*  burgh  of  Ayr,  at  Ayr,  the  7th  February,  1801,  by 

(Signed)         David  Lbmond,  TownXHerk^ 

It  has  been  said,  that  the  proper  warrant  of  commitment 
granted  by  the  Sheriff  upon  this  occasion,  was  not  the  war- 
rant, or  letter,  to  the  Magistrates  of  Ayr,  but  a  wi^ng  an- 
nexed U>  the  precognition  of  the  following  tenor : 

^'Eodem  die. 

» 

*  The  Sheriff  having  considered  the  foregoing  declara^ 

*  tions  of  John  Andrew  and  Robeit  Ramsay,  ako  emitted 
'  before  him  this  day,  he  grants  warrant  to  .       >   % 

*  officers,  and  other  assistants^ 
'  to  appr^end  the  persons  of  the  said  John  Andrew  and 

*  Robert  Ramsay,  and  to  carry  them  to,  and  incarcerate 

*  them  within,  the  tolbooth  of  Ayr,  therein  to  remain  until 
'  theydiall  be  farther  examined  anejat  Ihe  crimes  of  Which 

*  they  are  accused ;  and  grants  warrant  to  the  Magistrates 

*  of  Ayr,  and  keepers  of  their  tolbooth,  to  receive  and  de- 
'  tain  them  accordingly.' 

Whether  this  writing  was  in  reality  annexed  to  the  re- 
Action  at  the  time  is  not  exactly  knows »  but  it  is  quitf ' 

AS 
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1800i  eertain,  that  it  neyer  was  communicated  to  the  parties,  bop 
tranismitted  to  the  MagntraAes  of  Ayr,  whose  only  autiiori* 
ty  for  detaining  the  prisoners  was  the  warrant,  or  letter,  off 
the  SOth  June,  directing  them  to  be  confined  until  liberated 
in  due  course  o£  law.  The  io^isonment  was  recorded  bt 
terms  of  that  warrant ;  and,  in  compliance  with  its  other  in* 
junctions,  ,the  parties  were  confined  in  separate  apartments, 
denied  the  use  of  pen  and  ink,  and  interdicted  from  alt 
communication  with  each  other,  or  with  tlieir  friends.    / 

Upon  the  8d  of  Jufy,  they  jvesented-  petitions  to.-  Mr 
Murdoch,  praying  to  be  admitted  to  bail,  to  the  extent  of 
any  sum  be  himself  might  be  pleased  to  fix.  But  as  he  had 
transmitted  the  precognition  to  the  Crown  Counsel  for  their 
clirections,  he  refused,  or  delayed,  to  give  answer  to  these 
applications  until  the  9th  of  July,  when  he  made  the  fol- 
lowing order  upon  each  of  their  petitions :  <  In  regard  the 
^  petitioner  is  only  incarcerated  ui^til  farther  examkiation, 
*  and  that  the  precognition  taken  against  him  is  transmit* 
^.  ted  to  the  crown  lawyers,  he  delays  giving  any  deliver- 
^  ance  upon  the  petition.* 

In  the  mean  time  the  prisoners  were  kept  in  close  con- 
finement  until  the  12th  of  July,  when  Mr  Murdoch  gave 
jtidgment  upon  their  petitions  as  follows :  ^  Having  heard 
from  the  King^s  Counsel,  and  having  considered  the  fore- 
going" petition,  ^da  the  crimes  for  which  the  petitioner 
19  incarcerated  ar^  bailable,  and  allows  him  to  find  suffi- 
cient  caution  acted  in  the  Sherii&couirt  books  of  A]^^. 
that. he  shall  answer  to  any  prosecution  to  be  brought 
against  him  for  the  alleged  crimes,  meritioned  in  the  peti- 
tion, at  any  time  within  six  months  from  the  date  of  the 
bail4K>nd,  to,  be  granted  for  that  purpose,  and  that  under 
the  penalty  of  L*  60  sterling ;  and,  upon  his  finding  sifch 
caution^  ordains  him  to  be  liberated  from  prisonJ* 
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Trbe  prisoners  immediatelj  found  bail,  and  were  liberated  1800. 
the  same  daj.  Thej  were  afterwards  tried  at  the  Circuit 
Court  held  at  Ayr,  in  autumn  1800,  upon  the  charge  of 
tdministering  unlawful  oaths,  and  acquitted  by  an  unani- 
mous verdict  of  the  jury.  The  prisoner  Andrew,  then 
brou^t  an  action  of  wrongous  imprisonment  against  Mr 
Murdoch,  concluding  for  the  penalties  fixed  by  the  a<^ 
1701,  ot,  at  least,  for  damages  on  account  of  oppression  ai 
common  law.  The  action  was  founded  upon  the  following 
lause  of  the  statute :  *  That  it  shall  be  lawful  for  the  pri- 
soner, or  person  ordered  to  be  imprisoned,  to  apply  to 
the  committer,  or  Commissioners  of  Justiciary,  or  other 
Judge  competent,  for  cognition  of  the  crime,  fl[nd  offer  to 
find  caution,  that  the  said  prisoner,  or  person  ordered  to 
be  imprisoned,  shall  Appear  and  answer  to  ^ny  Uhkl  that 
shall  be  offered  against  him,  for  the  crime  Or  offence 
wherewith  he  b  charged,  at  any  time  within  the  space 
of  six  months,  and  that  under  such  a  penalty  as  the  saidi 
committer,  or  the  Lords  of  Justiciary,  or  other  Judge 
competent,  shall  modify  and  appoint ;  and  that,  upon  the 
said  application,  the  said  committer  or  Lords  of  Justiciary^ 
or  other  Judge  competent,  shall  first  cognosce  whether  the 
crime  be  capital  or  not,  in  order  to  the  finding  bail  allenarly, 
and,  if  bailable,  that  he  or  they  shall  be  obliged  to  modif;f 
the  sum  for  which  the  bail  is  to  be  found,  within  twenty-four 
hours  after  the  Mid  petition  is  presented  to  him  or  them  respec^ 
tively  ;  the  sum  for  which  bail  is  to  be  found  not  exceeding 
6000  merks  for  a  nobleman ;  9000  for  a  la^ided  gentle- 
man ;  1000  for  any  other  gentleman  and  burgess ;  and 
300  for  every  other  -inferior  person  ;-^under  pain  of 
wrongous  imprisonment* 
It  is  also  enacted^  by  another  clause^  <  That  the  pain 
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of  wrongous  imprisonment  shall  be  L.  6000  Scots  f<^  a 
nobleman ;  L.  4000  for  a  landed  gentleman ;  L.  2000 
fox  any  other  gentleman  or  burgess ;  and  L.  400  for 
other  persons;  and  if  any  prisoner  be  detained  after 
elapsing  of  the  respectiTe  days^  in  manner  before  describe 
ed,  for  obtaining  his  liberty^  the  Judges,  Magistrates,  or 
others,  wrongouaiy  detsAning  him,  shall  be  liable  in  th^ 
pains  following,  viz«  the  sum  of  L.  100  Scots  for  each  dajy 
for  8  nobleman ;  L.66.  13s.  4d«  for  a  landed  gentleman  ; 
L.33«  6s.  8d.  for  other  gentlemen  and  burgess ;  and  L.6« 
13s.  4d«  for  other  persons ;  and  further,  shall  lose  their 
offices  of  public  trust,  by  and  attour  the  pains  above 
specified,  and  the  penalty  to  belong  to  the  party  impri-. 
soned,  and  process  to  be  competent  for  the  same  before 
the  Lords  of  hb  Majesty^s  Privy  Council,  or  before  the 
Lords  of  Council  and  Session,  to  be  discussed  by  them 
sumniarily,  without  abiding  the  course  of  the  roll ;  and 
it  is  declared,  that  the  penalties  shall  not  be  modified  by 
any  power  whatever,' 
In  defence  to  this  action,  Mr  Murdoch,  the  defender, 
pleaded,  Ist,  That  the  pursuer  was  imprisoned  for  farther 
examination,  and  was  consequently  not  entitled  to  be  re« 
leased  upon  bail  until  ^le  inquiry  should  be  finbhed ;  2dly, 
He  pleaded  upon  the  statute  39th  Geo.  III.  c.  49.  which, 
after  fixing  the  bail  for  all  persons  in  inferior  situations  at 
L.60  sterling,  proceeds  to  enact,  <  That  in  all  cases  where 
*  any  person  shall  be  imprisoned  on  a  charge  for  being 
^  guilty  of  the  crime  of  sedition,  it  shall  and  may  be  law. 

<  fill  for  the  Judges  of  the  Court  of  Jjistieiary,  or  any  one 

<  of  them,  on  an  application  for  that  purpose,  in  the  name 
^  of  his  Majesty'^s  Advocate,  to  extend  the  bail  respectively 
^  herein^ected  to  be  taken  beyond  the  sums  above  spec!* 
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'  fied,  to  8U€h  amount  as,  under  all  the  drcumstances  of  1800. 
<  the  case,  the  Court  or  other  Judge  thereof,  shall  consider 

*  sufficient  for  insuring  the  attendance,  or  the  appearance 
^  of  the  person  accused  on  the  day  of  trial ;  provided  always^ 
^  that  nothing  herein  contained  shall  extend,  or  be  construed 
^  to  extend,  to  deprive  such  person  of  the  other  benefits  of 

*  the  acts  above-mentioned,  and  particularly  of  his  forcing 

*  on  th^  day  of  trial,  as  especially  directed  by  the  act  of  the 
^  Parliament  of  Scotland,  first  above  recited^ 

This  clause,  he  argued,  entitled  him  to  lay  the  precogni- 
tion before  the  Lord  Advocate,  that  an  opportunity  might 
be  afforded  of  applying  to  the  Court  of  Justiciary  for  an 
extension  of  the  bail ;  and  he  contended,  that  it  was  his 
duty  to  detain  the  prisoner  in  the  mean  time  until  his  Lord- 
ship^s  determination  should  be  known. 

The  cause  came  before  Lord  Armadale,  as  Lord  Ordinacy  ; 
who,  upon  hearing  counsel,  decided  it  in  favour  of  the  de^. 
fender,  and  found  him  entitled  to  expences.  This  judgment 
was  brought  under  his  Lordship^s  review  by  a  representation 
for  the  pursuer,  but  was  affirmed  by  hb  Lordship. 

The  pursuer  then  presented  a  petition  to  the  Court,,  com- 
plaining of  these  judgments,  to  which  answers  were  given 
in  for  the  defender ;  where,  among  other  statements,  he 
denied  that  the  petition  for  bail  was  presented  to  him  until 
the  9th  July,  in  place  of  the  2d  as  stated  by  the  pursuer. 
Upon  considering  the  case,  the  Court  refused  the  petition, 
and  affirmed  the  sentence  of  the  Lord  Ordinary.  The 
pursuer  presented  another  petition,  in  which  he  offi^red  to 
prove,  that  the  petition  for  bail  was  presented  on  the  8d  of 
July,  by  the  evidence  of  the  clerk  of  Court,  and  of  the 
under  clerks;  by  the  books  kept  in  the  Sheriff*-clerk^s  office; 
and  by  the  evidence  of  the  persons  who  prepared  the  p^i« 
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1800.  tion,  and  their  derks.  The  defender  lodged  answers  to  thii 
petition;  and,  upon  again  deliberating  on  the  case,  the  Court 
were  considerably  divided  in  opinion,  in  -consequence  of 
which,  and  of  the  great  importance  of  the  question  at  issue, 
they  appointed  counsel  to  be  heard  upon  the  subject  in 
their  own  pres^ce.  Counsel  were  accordingly  heard  on 
both  sides,  and  the  following  is  a  brief  outline  of  their  Iead«< 
ing  arguments. 

While  the  importance  of  a  question  so  deeply  affecting 
the  degree  of  personal  protection  afforded  by  the  law,  was 
on  all  hands  admitted,  it  was  maintained  for  the  pursuer, 
that  the  act  1701  ought  to  be  liberally  construed  in  favour 
of  the  prisoner,  not  only  as  its  declared  intention  is  to  se- 
cure the  liberty  of  the  subject,  but  as  it  proceeds  lipon  a 
jealousy  of  the  judicial  power.  Its  commands,  it  was  said, 
are  express  and  absolute,  that  the  Judge  shall  proceed  to 
^determine  whetfa^  the  offence  be  capital  or  not,  and,  if  not 
capital,  shall  fix  the  extent  of  the  bail  in  twenty-four  hours 
after  the  prisoner  presents  his  application ;  but  instead  of 
twenty-four  hourd,  it  was  maintained  that  the  defender  had 
delayed  fixing  the  bail  for  ten  days,  and  by  his  own  con^' 
fession  for  three  days.  Such  a  delay,  it  was  contended,  was 
not  warranted  by  the  terms  of  the  act  of  the  39th  of  the 
.King,  which  simply  authorised  the  Lord  Advocate  to  apply 
to  the  Court  of  Justiciary  foj;  an  extension  of  the  bail—- a 
measure  attended  with  no  difficulty,  though  the  accused 
should  in  the  mean  time  be  at  large  upon  caution ;  but 
which  contains  nothing  to  justify  his  detention  in  prison,  du« 
Ting  the  dependence  of  unlimited  communications  and  discus* 
sions  between  inferior  Magistrates  and  the  Crown  Counsel, 
as  to  the  extent  of  the  bail.  Any  construction  of  the  act  of 
the  39tfa  which  could  wanant  such  proceedings,  would,  it 
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was  said^  operate  as  a  repeal  of  the  act  1701,  in  the  veiy  1800L 
face  of  an  express  reservation  to  the  accused  of  ail  the 
benefits  arising  from  that  statute ;  bj  which  means  the  act 
of  the  39th  would  be  made  to  destroy  what  it  professes  to 
save,  and  in  place  of  being  an  intelligible  amendment  upon 
the  statute  1701,  must,  in  one  and  the  same  sentence,  be 
held  to  confirm  and  annul  it. 

That  the  prisoner  was  fully  committed  for  trial,  imd  not 
for  further  examination,  was  maintained  to  be  evident  from 
the  terms  of  the  warrant  or  letter  to  the  Magistrates  of 
Ayr,  directing  him  to  be  detained  until  liberated  in  due 
course  of  law,  which,  it  was  said,  is  the  proper  and  the  only 
form  of  a  warrant  of  commitment  for  trial ;  since  every 
commitment  for  further  examination,  is  in  practice  so 
described  in  the  warrant,  and  of  this  it  was  said  the  defen- 
der himself  must  have  been  fully  conscious,  inasmuch  as  in 
the  writing  annexed  to  the  precognition,  he  had  given  an 
example  of  a  warrant  of  commitment  for  further  examina- 
tion, in  which  that  quality  is  expressly  stated.  At  all  events 
it  was  argued,  that  the  act  1701  makes  "no  distinction  in 
the  article  of  bail,  between  commitments  for  trial,  and  com- 
mitments for  further  examination ;  In  which  last  case,  the 
prisoner,  it  was  maintained,  is  just  as  much  entitled  to  UIms 
ration  upon  bail  as  in  the  first. 

On  the  other  hand,  it  was  contended  for  the  defender, 
that  the  petition  for  bail  was  not  presented  to  him  until  the 
9tb,  b  place  of  the  2d  of  July  as  was  alleged,  and  that  at 
he  gave  a  deliverance  upon  it  within  twenty-four  hours, 
he  had  complied  with  the  provisions  of  the  statute, 
fhe  prisoner,  it  was  said,  was  not  entitled  to  bail,  see- 
^g  that  he  was  committed^  for  further  examination ;  and 
this  was  proved  by  reference  to  the  terms  of  the  writing 
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1800.  annexed  to  the  precognition^  which  was  maintained  to  h4 
the  original  and  proper  warrant,  and  which  expressly  de-* 
scribes  the  commitment  to  be  of  that  nature.  The  other 
warrant,  addressed  to  the  Magistrates  of  Ayr,  directing 
them  to  detain  the  prisoner  until  liberated  ,in  due  course  of 
lawy  must,  it  was  said,  be  construed  agreeably  to  the  former 
warrant ;  and  at  any  rate,  it  was  argued,  that  there  is  no- 
thing in  these  words  to  fix  the  commitment  to  be  for  trial, 
in  place  of  for  further  examination. 

Holding  the  commitment,  therefore,  to  have  been  for 
farther  examination,  it  was  contended,  that  a  prisoner  in 
such  circumstances  is  not  entitled  to  be  liberated  upon  bail, 
since  time  must  be  allowed,  by  the  examination  of  witnesses, 
or  otherwbe,  for  investigating  the  grounds  of  suspicion 
against  him.  For  ^i?  purpose,  it  may  be  necessary  to  ex- 
amine  many  witnesses ;  these  witnesses  may  reside  at  a 
distance ;  the  inquiry  may.be  extended  to  very  great  length,, 
or  may  lead  to  other  inquiries ;  and  to  say  that  all  this 
must  be  closed  in  the  space  of  twenty-four  hours,  is  to 
speak  without  due  reflection  upon  the  nature  of  such  tran- 
sactions. It  was  farther  maintained,  that  from  the  expresa 
terms  of  the  act  1701,  it  is  confined  exclusively  to  warrants 
of  commitment  for  trial. 

Upon  this  state  of  the  pleadings,  the  opinions  of  the 
Judges  were  delivered  as  follows : 

LORD  JUSTICE  CLERK. 

I  have  considered  this  case  with  all  the  attention  in  my 
power;  and  when  I  say  this,  I  would,  be  understood  to 
mean,  that  this  is  not  the  first  time  that  I  have  considered 
it,  and  that  I  have  not  considered  it  solely  with  reference 
to  this  question.    I  considered  the  act  of  E^liament,  on 
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tbe  meaning  of  which  moat  of  our  opinions  in  this  case  1800. 
must  be  formed,  soon  after  it  w^  passed ;  and  I  have  be- 
stowed much  reflection  upon  it  OccasioliaUy  since  that  pe- 
riod. '  The  opinion,  therefore,  which  I  have  formed,  whe- 
ther right  or  wrong,  is  at  least  the  most  deliberate  opinion 
I  am  capable  of  forming;  as.it  is  the  result  of  my  own 
meditation,  enlightened  as  it  has  been  bj  the  arguments  of 
the  bar.  I  shall  not  detain  jour  Lordships  with  anj  afiec^ 
ted  professions  of  attachment  to  liberty.  A  person  of  a 
liberal  education,  who  has  lived  so  long  as  I  have  done 
under  this  free  constitution,  if  he  is  not  attached  to  liberty, 
must  be  a  fool  indeed ;  and  if  he  accept  of  an  office  in  any 
department  of  the  administration  of  that  constitution,  with- 
out being  determined  to  protect  liberty,  he  must  be  some- 
thing worse  than  a  fool.  Whether,  therefore,  my  opinion 
be  rigl^t  or  wrong,  taking  perfect  credit  to  myself  for  my 
intentions,  I  shall  proceed  to  give  the  reasons  on  which  that 
opinion  is  founded. 

I  am  of  opinion,  that  Mr  Murdoch  must  be  assoilzied 
from  this  action.  But,  before  I  enter  more  particularly 
into  the  merits  of  the  case,  allow  me  to  make  a  few  obser- 
rations  upon  some  general  topics  that  have  been  incidentally 
connected  with  it.  And,  first,  with  regard  to  the  act  1701, 
I  do  think  it  a  most  noble  and  wise  act  I  think  it  wise, 
because  it  is  practical,  and  because  the  people  of  this  country, 
after  the  experience  of  a  hundred  years,  have,  under  it,  had 
as  much  liberty  as  human  nature  seems  capable  of  enjoying. 
But  I  cannot  be  blind  to  the  defects  of  this  act ;  nor  can 
I  consider  it  of  so  excessively  sacred  a  nature,  as  that  it  is 
not  to  be  touched,  and  that  we  must  fastidiously  abstain 
bom  any  given  opinion,  merely  because  it  may,  by  some 
cnnoneous  construction,  be  held  to  be  an  infringement  of 
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1800.  that  act.  Our  brethern  in  the  otiier  end  of  the  Island 
enjoy  as  much  liberty  as  we  do ;  though,  I  believe,  in  some 
respects,  with  ail  their  fondness  for  their  own  peculiar  forms 
and  laws,  they  have  not  such  wise  provisions  upon  the 
subject  as  are  contained  in  the  act  1701.  But  this  aet  isin 
some  particulars  extremely  imperfect,  at  least,  very  incor- 
rectly worded ;  and  I  do  not  know,  at  this  moment,  another 
act  in  the  whole  statute-book  on  which  greater  doubts  or 
more  difficult  questions  may  arise.  I  think  it  is  a  very  im- 
perfect enactment  in  its  provisions  as  to  this  matter  of  bail ; 
ftnd  the  legislature,  by  attempting  to  do  every  thing,  have 
of  course  fallen  into  the  grossest  errors.  Our  ancestors,  at 
the  Revolution,  declared,  that  exorbitant  bail  was  contrary 
to  law ;  and  with  this  general  direction  they  left  it  to  the 
discretion  of  the  Judge,  subject  to  heavy  responsibility,  to 
exact  bail  according  to  the  circumstances  of  each  case. 
The  framers  of  the  act  1701  thought  they  would  be  more 
secure  ;  and  they  proceeded  to  fix  the  maximum  on  a  prin- 
ciple most  unequal,  most  unjust,  and  most  absurd.  They 
declared,  that  it  should  be  so  much  for  a  nobleman,  so 
much  for  a  landed  gentfeman,  so  much  for  other  gentlemen, 
and  so  much  for  burgesses,  &c.  without  regard  to  their 
fortunes,  the  nature  of  the  punishment  to  be  awarded,  or 
of  the  crime  of  which  they  were  accused.  If  it  is  possible 
to  suppose  any  one  principle  more  unjust  than  another,  as 
to  the  regulation  of  bail,  it  is  the  rank  of  the  parties.  A 
jM>bleman  is  obliged  to  find  bail  to  the  same  amount  whether 
poor  or  rich.  Many  of  them  are  poorer  than  landed  gentle- 
men ;  many  landed  gentlemen  are  poorer  than  burgesses. 
If  it  had  been  necessary  to  fix  the  bail  in  any  case,  they 
ought  to  have  fixed  the  minimum,  leaving  the  Judge  to  act 
in  other  cases  according  to  his  discretion ;  subject  to  the 
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general  declaration,  that  excessiye  bail  is  contrarj  to  law.  1800. 
Bat  the  idea  of  fixing^  a  certain  sum,  as  the  bail  for  every 
rank  and  condition  of  life,  is  perfectly  absurd.     An  act  of 
that  kind  most  necessarily  become  unequal  by  the  altera- 
tions in  the  value  of  money ;  and  this  has  actuaDy  occurred 
in  relation  to  thb  act  1701,  which  has  rendered  a  new  act 
accessary,  by  which,  in  the  case  of  sedition,  the  Court  of 
Justiciary  has  been  vested  with  a  power  of  increasing  the 
bail.     Therefore,  I  apprehend,  that  this  act,  which  we  are 
now  to  consioer  as  explanatory  of  the  act  1701,  is  founded 
upon  the  sounder  principle  of  the  two ;  a  principle,  as  I 
conceive,  better  calculated  to  maintain  liberty,  which  la 
fiothix^  but  the  protection  of  the  few  and  the  weak,  again^ 
the  many  and  the  strong.    I  have,  therefore,  no  favour  for 
the  act  1701  in  so  far  as  regards  the  provisions  as  to  baiL 
But  if  I  see  another  act,  founded  upon  sounder  and  more 
equitaUe  principles,  I  shall  not  hesitate  to  give  to  it  as  fair 
and  liberal  an  interpretation  as  I  would  do  to  the  former, 
Indepmdeitt,  however,  of  bail,  nothing  can  be  mor«  unji^ 
than  the  degree  of  reparation  for  wrongous  imprisonment 
given  by  the  act  1701 ;  which  is  entirely  accommodated  to 
the  rank  of  the  parties,  without  any  regard  to  the  circum- 
stances  of  the  case,  making  no  distinctions  betwixt  difTerent 
degrees  of  the  offence;   not  considering^  in  any  shape, 
whether  the  offence  has  been  wanton  or  even  criminal^ 
whether  it  has  been  done  ignorantly,  and  without  bad  in« 
tentions,  or^for  the  purposes  of  revenge  and  oppression^ 
or  whether,  in  short,  the  party   has  conunitted  a  mere 
mistake,  in  point  of  law,  or  has  been  actuated  by  the  basest 
passions.     If  there  is  any  justice,  any  propriety,  or  an/ 
principle,  except  a  principle  of  injustice,  in  punbhing  amrui 
who  acts  bwajide^ufou  the  best  interpretation  he  caa^v^ 
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>800.   to  a  doubtful  act  of  Parliament,  I  know  not  what  justice  of' 
injustice  is.     One  man  may  be  imprisoned  without  much 
inconvenience  to  himself;  another  man  may  be  ruined  by 
the  same  means.    It  may  be  of  little  importance  to  one 
person,  in  a  pecuniary  point  of  view,  where  he  spends  hi« 
time ;  but  the  presence  of  another  man  in  one  place  may  be 
essentially  necessary  to  preserve  himself  and  his  family  from 
absolute  want ;  and  yet  the  act  1701  gives  just  the  same 
reparation  in  all  these  various  cases,  however  opposite  the 
circumstances,  and  however  different  the  consequences  may 
be.    No  distinction  is  made,  whether  the  man  has  been 
illegally  imprisoned  or  wilfully  oppressed,  but  all  are  includ- 
ed in'a  general  and  arbitrary  reparation  entirely  unconnected 
if^ith  the  fact,  and  regulated,  in  no  degree,  by  any  of  those 
special  circumstances  which  ought  to  enter  into  every  case  of 
the  kind,  and  may  render  one  action  criminal,  and  another 
eomparatively  innocent.     We  see,  that  the  defects  of  the  act 
1701  are,  in  reality,  felt  by  the  country ;  because  actions  for 
wrongous  imprisonment  are  never  laid  entirely  on  the  act 
1701,  biiton  that  in  connection  with  the  common  law.  By 
this  means,  a  sufficient  remedy  is  provided  in  cases  of 
wrongous  in^prisonment ;  but  the  act  1701,  by  itself,  does 
not  afford  a  fair  remedy,  but  a  sort  of  repairation,  which  is 
most  unequal,  and  most  unjust.     These  explanations  I  have 
thought  it  necessary  to  premise,  least  some  of  your  Lord- 
ships should  think  I  am  disposed  to  touch  the  act  1701 
rather  with  too  heavy  a  band.     But  I  do  so  only  in  so  far 
as  I  think  the  act  defective.    Its  best  commendation  is,  that 
with  all  its  defects  and  imperfections,  practically  speaking,  it 
has  answered  the  purpose  which  our  ancestors  had  in  view. 
The  other  general  topic  to  which  it  is  necessary  for 
Vie  here  U>  allude,  is  pm  which  was  much  founded  on  bj 
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the  counsel  for  the  pursuer.  That  in  the  enactment  of  this  1900. 
law,  the  legislature  proceeded  on  the  supposition,  that  the 
constitution  of  this  country  is  founded  on  a  jealousy  of  the 
judicial  power.  There  is  no  such  jealousy  in  this  country^ 
or  in  any  other  country  that  ever  called  itself  free ;  the 
very  idea  is  absurd.  The  legislature  cannot  be  jealous  of  the 
judicial  power ;  the  constitution  cannot  be  so  jealous.  If 
they  are  so  jealous,  they  will  remove  the  judicial  power. 
They  may  no  doubt  hold,  that  from  the  frailty  of  human 
nature,  an  individual  magistrate  may  abuse  his  oiGce ;  but 
are  they,  on  that  account,  jealous  of  the  judicial  power  at 
large  ?  On  the  contrary,  they  hold,  that  if  the  oppression 
and  abuse  have  been  committed,  redress  must  be  had  for 
the  subject,  from  the  very  necessity  of  the  case,  in  one  way^ 
or  another  from  this  very  judicial  power.  Jealousy  of  the 
judicial  power,  my  Lords  !— what  becomes  of  all  your  laws  ? 
How  are  they  to  be  executed  ?  By  what  means  are  the 
people  to  be  protected,  or  the  law  enforced,  if  there  is  any 
jealousy  of  the  judicial  power  ?  Is  it  the  act  1701  which  gives 
a  man  redress  when  illegally  imprisoned  ?  No ;  it  is  this 
very  judicial  power  of  which  the  country  and  the  constitu- 
tion are  said  to  be  so  jealous.  I  say,  therefore,  that  if  there 
is  any  thing  following  from  the  opinion  which  I  am  now 
to  deliver  that  may  be  supposed  to  introduce  in  some  cases 
a  degree  of  injustice  or  oppression,  the  individual  ivill  just 
have  the  same  redress  in  that  respect,  that  he  would  havp 
in  any  case  whatever  at  common  law.  And  who  is  to  give 
him  this  redress?  When  a  man  is  imprisoned,  as  accused 
of  a  crime  necessarily  bailable,  is  it  not  the  judicial  power 
that  must  give  him  redress  ?-*he  must  be  released  by  a  sus« 
pension  and  liberation.  He  owes  his  freedom  to  the  judicial 
power  i  and,  so  far  from  any  thing  like  jealousy,  I  believe 
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1800.  the  countiy  entertains  a  very  difTereat  feeliBg  indeed,  as  f# 
the  judicial  power*  I  am,  therefore,  not  in  the  smallest  de* 
greeactuated  by^  this  idea,  that  there  exists  anj  jealousy  of  the 
judicial  power ;  the  constitution  does  not  knowit,  and  carniot 
feel  it.  On  the  contrary,  it  does  rely  with  confidence,  upon 
the  wisdom  and  integrity  of  the  judicial  power;  it  relies  upon 
the  wisdom  and  integrity  of  the  judicial  power  for  redress 
to  the  subject.  I  fear  it  would  be  bad  for  this  country 
indeed,  and  our  liberties  would  rest  upon  a  very  slippery 
foundation,  if  the  country  were  to  suppose,  that  the  mere 
letter  of  the  law  could  protect  them,  independent  of  the 
integrity  of  courts  of  justice.  Many  .countries  have  had 
good  and  wise  laws,  and  yet  their  situation  has  been  as 
miserable  as  ever  it  was  without  them*  There  is  one 
country,  which,  in  spite  of  the  experience  of  14  years,  still 
calls  itself  free ;  and,  for  any  thing  I  know  tothecontraiy^ 
may  have  had  as  good  laws  as  we  have^  That  country 
has  undoubtedly  been  jealous  of  the  judicial  power;  and 

'yet  I  think,  it  is  not  much  ferther  advanced  in  political  hap- 
piness, than  when  its  first  attempts  at  liberty  b^an.  But 
it  is  not  bad  laws  of  any  kind  that  have  retarded  its  pro* 
gress;  it  is  bad  judges;  bad  magistrates;  subjects  who 
are  abject  slaves;  and,  therefore,  incapable  of  executing  the 
laws  with  impartiality  and  vigour.  Happily  that  is  not  the 
ft^te  of  the  country  in  which  we  live.  From  our  prejudices, 
from  our  manners,  from  our  habitual  education  in  liberty^ 
we  are  anxious  to>  preserver  strict  obedience  to  the  law^ ; ' 
and,  knowing  that  our  Judges  have  the  same  feelings  as  our- 
selves, we  look  to  them  with  confidence,  and  not  with 

jeabusy. 

Having  said  so  much  upon  the  general  topic  connected 

•with  thb  cause>  I  shall  now  proceed  to  state  the  opinion  I 
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have  fbrmed  Upon  the  nlerits  of  the  special  case  before  us.  1806. 
The  factd  10^  ettr^mel^  Aari  and  simple.  There  has  been 
some  doubt  Whether  there  was  a  verbal  appiicatioh  for 
bail ;  but  I  do  not  mquire  Whether  that  was  the  fact  or 
ifOt)  as  every  sitch  application  niust  be  in  writing.  The 
facts  are  tfaeiie.  Upon  the  dSth  June,  this  gentleman  Waa 
apprehended,  upon  suspicion  of  seditious  practices.  A  pre* 
odgflitiofl  was  taken,  in  the  mean  time,  and  a  warrant  of 
comii^itiiient  wiu  grailted  bjr  the  Sheriff-substitute,  address* 
ed  to  the  Magistrates  of  Ayr,  which  is  in  very  particular 
i^tjhi.  It  is  on  page  7th  of  the  petition.  [Readi  iht  voar^ 
rani.]  This  Is  the  warrant  on  which  he  was  committed ; 
and  this  was  transniitted  to  the  Magistrates,  and  to  the 
jailor ;  and  it  b  the- Warrant  on  which  we  are  to  deliberate/ 
Thi^  warrant  on  the  precognition  was  not  sent.  Being 
committed  on  this  Warrant  on  the  8d  of  July,  a  written 
petition  for  bail  is  presented ;  on  which  tiie  Sheriff  gave 
this  deliverance.  \pdi'i>eraiMtS\  The  petition  was  re-' 
turned  to  him  on  the  12th,  on  which  day  he  finds  the  drime 
baitabte,  and  admits  the  prisoner  to  bail.  Upon  these  facts 
the  present  action  i^  brought 

In  considering  this  warrailt,  t  mii  of  opinion,  that  it  was 
intended,  and  is,  in  its  nature,  and  Wns  understood  by  the 
Sheriff^  by  the  prisoner,  by  his  agent;  by  the  magistrates^ 
by  the  jailor,  by  every  person  concerned,  as  a  warrant  of 
comihitment  for  further  examination.  As  a  regular  war* 
rant  for  commitnhent  for  trial,  it  is  more  illegal  in  a  varidty 
of  other  particulars,  than  in  those  on  which  this  gentletnaa 
has  chosen  to  found  his  objection  ^ifar,  in  the  first  place,  it 
Ts  in  the  form  of  a  tetter-^a  thing  contrary  to  alt  practice; 
and,  in  the  second  place,  the  magistrate  is  not  desired ; 
and  it  is  impossibfe  to  divine,  ft'om  the  Words  of  it^  who  or 
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1806.^  wliat  he  u.    The  Magistrates  of  Ayr  were  not  bbund  io 
paj  anj  respect  to.it,  as  it  did  not  bear  to  be  signed  hf  a 
magistrate.    For  any  thing  they  knew,  this  Mr  Murdoch 
might  have  been  a  brother  shoemaker  of  the  prisoner's. 
The  warrant  is  also  much  too  general  in  the  specificatton 
of  the  crime.     The  term  seditious  practices,  has  no  strict 
nor  definite  meaning ;  neither  is  it  a  term  known  in  the 
law  of  the  land.     If  taken  as  a  warrant  of  commitmqit, 
in  order  to  trial,  therefore,  I  say,  that  it>  is  infinitely  more 
illegal  than  in  the  particulars  which  are  the  foundation  of 
this  action.     It  b. illegal  in  requiring  close  confinement  of 
the  prisoner;  for  the  act  1701  4i8chai^ges  all  close  confine- 
ments beyond  eight  days.  But  even  that  cannot  be  after  the 
commitment  for  trial;  the  prisoner  must  then  have  the 
means  of  preparing  bis  defence— his  counsel  and  agent  must 
have  full  access  to  him,  and  he  must  have  the  use  of  pen, 
ink,  and  paper,  under  inspection  of  the  magistrate :  so  that 
this  warrant  is  ten  times  more  illegal,  if  it  is  to  be  const- 
dered  as  a  warrant  of  commitment  for  trial,  and  would 
have  founded  the  pursuer  in  an  action  of  damages  upon  a 
much  stronger  bottom  than  the  present.    The  act  1701  aU 
lows  dose  confinement  for  eight  days,  upon  the  su{qposition 
that  the  prisoner  is  qosmutted  for  farther  examination ;  be* 
cause,  it  may  be  essential  for  the  ends  of  justice,  that,  diir^ 
ing  this  time,  no  communication  should  be  held  with  him ; 
and  a  man,  when  he  brings  himself  into  that  situation,  must 
submit  to  those  things  that  are  necessary  for  the  discovery 
of  his  guilt.    I  am  sure  it  is  unnecessary  for  me  to  prove, 
that,  if  such  a  person  i9/f  indulged  with  free  access  and  com- 
munication, in  nine  cases  out  of  ten  the  m^ns  of  evidence* 
woidd  be  destroyed.    In  t^ds  view,  therefore,  I  say,  the 
warrant  cannot  rationally  be  considered  as  »a  warrant  of 
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commitment,  in  order  to  trial.  But,  if  the  Sh^rifT  underr  18Q6. 
stood  the  warrant  as  a  warrant  of  commitment  for.  furtlier 
examination,  it  appears,  by  the  pursuer's  own  confession^ 
that  it  was  also  so  understood  by  the  prisoner  4  /or  he  has 
not  complained,  that  in  those  particulars  in  which  the  war- 
rant was  grossly  illegal,  that  it  was  a  warrant  of  commit- 
ment for  trial;  and  he  did  expressly,  by  his  counsd^ 
state,  that  no  copy,  of  thb  warrant  was  given  to  him, 
nor  demanded  by  him,  at  the  time  of  his  commitment. 
Now,  this  never  would  have  been  omitted,  if  he  bad  con- 
ceived it  to  be  a  commitment  for  trial*  For,  there  is  not 
one  person  in  the  least  acquainted  with  the  law,  even  in  the 
lowest  department  of  the  profession,  who  does  nqt  know, 
that  the  first  step  in  all  such  cases,  is  to  demand  a  .copy  of 
the  warrant  on  which  the  prisoner  stands  committed. 
No  man  can  refuse  a  copy  of  this  warrant.  The  priso* 
ner  is  entitled  to  have  it.  But  it  was  never  demand- 
ed in  this  case;  which  is  a  complete  proof  that  the 
warrant  was  considered,  by  all  parties  concerned,  as  a 
warrant  of  jcommitment  for  further  examination.  The 
Sheriff  so  understood  it^— the  Magistrates  so  understood  it 
— tlie  jailor  so  understood  it — the  prisoner  so  understood 
it ;  and,  therefore,  be  it  a  warrant  or  not,  according  to  it$ 
own  terms,  for  further  examination,  it  was  so  considered 
and  believed  by  every  party  concerned.  That  being  the 
case,  and  it  being  also  the  law,  that  a  warrant  of  commit- 
ment for  further  examination  is  not  bailable,  I  am  of  opi« 
nion,  that  that  ends  this  question. 

It  was  argued  at  the  bar,  that  a  warrant  for  further  ex- 
amination  is  just  as  bailable  as  a  commitment  for  a  crime.. 
If  this  be  the  case,  the  act  1701  is  veiy  4n<jorrectly  express- 
ed, in  so  far  as  relates  tp  the  warrants  to  which  it  is  q^ant 
to  apply.    It  is  most  anxiously,  stated,  however,  that.it  ap^ 
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1806.    plies  onlj  to  warrants  of  commitment  for  custody,  in  ordef 
to  ti'ial;  and,  I  cannot  conceive  that  the.legislatm*e  would 
use  this  specific  language,  if  the  act  was  meant  to  apply  to 
all  warrants  whatever.    But,  according  to  the  argument  al^ 
tuded  to,  it  does  apply  to  alt  warrants  whatever.    This  is  a 
doctrine  which  I  should  have  thought  was  long  aga  settled; 
and  if  there  were  a  doubt  about  it,  I  do  not  think  myself  now 
at  liberty  to  stir  that  doubt,  even  although  I  had  entertain* 
ed  it.     We  are  not,  upon  speculations  of  our  own,  to  give 
a  new  fnterpretation  to  the  act  170L    We  are  to  take  the 
interpretation  which  was  put  upon  it  by  those  who  made 
it ;  and  we  are  not  to  pretend  to  be  able  to  protect  liberty 
better  than  our  ancestors.  '  I  do  not  conceive  myself  at  li-^ 
berty  to  depart  from  the  taw,  that  a  warrant  erf*  commit- 
ment for  further  examination  is  not  bailable.    That  this  h 
the  law  cannot  possibly  admit  of  dnpute.     I  ask  any  one  of 
your  Lordships,  who  have  acted  as  Sheriffs,  whether  you 
ever  entertained  a  doubt  upon  the  subject.    This  may  nd- 
doubt  lead,  in  particular  cases,  to  oppression^— most  un- 
doubtedly it  may ;  and  this  gross  oppression  may  be  com- 
mitted in  face  of  the  act  170L    It  is  true,  the  Magistrate 
may  abuse  the  liberty  of  committing  for  further  examina- 
tion ;  but  still  the  remedy  is  plain  and  easy.     If  the  Sheriff 
delays  to  bring  the  man  to  his  further  examination,  he  can 
apply  to  this  Court  by  bill  of  suspension  and  liberation  ^  or 
the  time  which  he  continues  in  prison  may  be  reckoned  » 
part  of  the  inducia  of  his  criminal  letters.     It  is  true,  it 
may  be  stated,  thai  the  Court  of  Justiciary  may  refuse  to 
bail)  and  the  act  may  no  doubt  be  violated  there  in  its  pro- 
visions, as  well  as  its  spirit ;  but,  if  we  do  refuse,  we  are 
answerable  to  a  higher  power.     It  has  been  said,  that  the 
words  ^  until  liberated  in  due  course  of  law,^  render  this 
warrant  a  warrant  of  ccmunitment  for  trial,  in  cohtradictioii 
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to  a  warrant  for  further  examination.  These  words,  how- 
ever, do  bj  no  means  imply  that  this  was  a  warrant  of 
commitment  for  trial.  Every  warrant  issued  by  the  Court 
of  Justiciary  bears,  that  the  party  is  to  be  apprehended,  and 
conunitted  until  Uberhted  in  due  course  of  law ;  and  persons 
ai^rehended  under  such  warrants,  are  every  day  brought 
before  the  Sheriif3,  and  other  inferior  Judges ;  but,  until 
the  examination  be  over,  although  the  crime  be  bailable, 
and  the  Judge  delays  to  bail,  yet  it  never  enters  into  any 
one^s  imagination  to  suppose,  that  there  is  here  any  trans- 
gression of  the  law.  It  may  be  necessary  to  re-examine 
the  prisoner,  in  consequence  of  new  information  received 
from  other  quarters ;  and  in  this  way  he  may  be  brought 
up  ten  times  in  a  week,  and  as  often  recommitted  for  fur- . 
ther  examination.  That  is  my  opinion,  without  going  far- 
ther. But  even  going  farther,  and  holding  this  to  have 
been  a  warrant  of  commitment  for  trial,  then  it  is  my  clear 
opinion,  that  what  the  Sheriff  did  was  warranted — nay,  re- 
quired, by  the  act  of  the  39th  of  the  King.  This  act,  after 
raising  the  bail,  in  all  cases,  declares,  *  That  in  cases  of  se- 
^  dition,^  &c.  &c.  As  I  have  said  before,  this  act  appears  to 
me  to  be  founded  upon  sounder  principles,  and  principlas 
more  consonant  to  the  laws  of  the  other  country,  and  to 
the  principles  of  reason  and  justice,  than  the  act  1701 ; 
because  it  makes  the  bail  applicable  to  the  circumstances 
of  the  party.  Bail  of  6000  merks  for  a  nobleman !  In  the 
first  place,  it  may  be  great  injustice  to  some  noblemen  ;  but 
with  regard  to  others,  this  notion  of  taking  such  bail  for 
the  commission  of  a  crime,  as  an  absolute  farce  and  impu- 
nity ;  'while,  on  the  other  hand,  to  a  man  of  no  fortune, 
it  b  the  extreme  of  oppression  ;  because,  he  may  not  be 
•Ue  to  find  the  bail,  small  as  it  is.    As  this  act^  therefor^s 
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1806.  appears  to  me  to  be  founded  on  a  sounder  principle  than 
the  act  1701,  I  perceiv?  no  obstruction  to  my  giving  it  a 
fair  interpretation ;  that  is,  an  interpretation  in  connection 
with  the  act  1701.  This  act  allows  the  Court  of  Justiciary, 
upon  application  made  to  them,  by  his  Majesty^s  Advocate, 
in  all  cases  of  commitment  for  sedition,  to  extend  the  bail ; 
but  if  this  act  was  not  to  receive  a  fair  and  liberal  interpre- 
tation, it  cannot  be  applied  to  the  greatest  number  of  those 
to  whom  it  was  meant  to  apply.  To  follow  the  fair  mean- 
ing of  the  act,  therefore,  we  must  give  effect  to  it,  accord- 
ing to  the  fair  ifteaning  of  those  who  framed  it.  If  it  is  the 
meaning  of  the  act  of  Parliament,  however,  that  in  every 
case  of  commitment  for  sedition,  in  however  remote  a  part 
of  the  kingdom  it  happens,  in  which  it  allows  an  applica- 
tion to  be  made  to  the  Court  of  Justiciary  for  an  extension 
of  bail — that  this  application  shall  be  made,  and  determin- 
ed upon,  with  all  the  correspondence  attending  it,  and  the 
result  communicated  to  the  prisoner,  within  twenty-four 
hours ;  then,  to  be  sure,  applications  may  be  made  to 
the  Court  of  Justiciary,  and  the  Court  of  Justiciary  may 
decide  upon  them ;  but  the  prisoner  must  be  set  at  liberty, 
and  may  escape  far  beyond  the  reach  of  every  Court  in  the 
kingdom,  long  before  the  issue  of  such  application  can  be 
known  in  the  quarter  where  tlie  crime  is  committed.  If 
this  be  really  the  meaning  of  the  act,  the  necessary  form^ 
may  no  doubt  take  place ;  but  the  substantial  meaning  fiiid 
effect  of  those  forms  must,  as  was  emphatically  expressed 
l)y  the  counsel  for  the  defender,  be  confined  within  the  vi- 
sible  horizon  of  Edinburgh.  Is  it  possible,  then,  to  hold, 
that  the  legislature  gravely  designed  to  put  so  many  6f  its 
subjects  out  of  the  protection  of  the  law — to  enact  a  privile- 
giumior  a  large  proportion  of  those  subjects,  upon  no  gfouud 
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tat  the  blind  and  arbitrary  law  of  physical  situation ;  or  to  1806. 
make  that  sedition  in  one  part  of  the  kingdom  which  is 
not  sedition  in  another  ?  Can  your  Lordships  possibly  be- 
lieve, that  in  one  part  of  the  country  a  man  is  to  be  pu- 
nished for  what,  in  a  difierent  part  of  the  country,  he  may 
commit  with  perfect  impunity  P  I  never  will  infer,  nor  is  it 
poflBible  for  me  to  presume,  that  the  legislature  meant  such  a 
gross  piece  of  injustice  and  absurdity.  Sitting  here,  as  a 
judge  of  the  law,  I  do  not  hesitate  to  s&y,  that  if  any  thing 
could  warrant  rebellion,  this  would  warrant  rebellion,  to 
those  who  are  in  this  way  cast  out.  from  the  protection  .of 
the  law.  It  is  impossible  for  me  to  say,  that  the  legislature 
intended  this  mockery,  and  that  therefore  I  cannot  repair 
it— that  they  have  done  an  act  of  the  grossest  folly,  but  it  is 
beyond  my  power  to  apply  the  remedy  :  On  the  contrary, 
the  remedy  lies  in  the  fair  construction  of  the  act ;  and  I 
must  put  that  interpretation  on  it  which  is  consistent  with 
commcm  sense.  The  counsel  for  Andrew  were  aware  of 
this,  and  t)iey  argued,  that  this  application  to  the  Lord 
Allocate  was  intended  to  be  made  before  the  prisoner  was 
iqpj^ehended  at  all ;  but  although  it  had  been  intended  so 
to  be  made,  my  opinion  is,  that  the  Sheriff  was  right  in  so 
doing,  and  that  the  act  of  Parliament  necessarily  infers  this 
power  in  the  Sheriff.  Suppose  a  man  near  Edinburgh  is  ap- 
prehended for  sedition ;  his  crime  is  instantly  frustrated, 
and  his  person  secured.  But  go  a  little  farther  from  Edin- 
burgh, and  there,  although  the  Magistrates  see  sedition 
staring  them  in-the  face,  they  must  stop  short — ^they  must 
Hberate  the  prisoner,  or  they  must  write  to  his  Majesty^s 
Advocate.  But  this,  it  will  be  said,  is  just  putting  the  sub* 
jectinthe  power  of  the  inferior  ^magistracy;  but,  for  my 
inrt|.I  see. no  impropriety  in  the  Magistrate's  stating  the 
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opse  to  ibe  l4)rd  Advocate,  and  in  ibe  Lord  AdrMrat^  9tat« 
ing  it  to  tJie  Court  of  Justiciary.  It  i»  eiw^ly  what  tfac 
acts  point  out ;  and  if  thevcase  were  so  stated  to  the  Court 
of  Justiciary,  I  ask  any  of  your  Lonkhips,  who  are  niem- 
bers  of  that  Court,  not  only  how  you  would  proceed,  but 
iiow  it  is  possible  (or  you  to  proceed  in  any  way  but  one,  in 
such  drcunista^ces.  I  have  no  hesitation  in  saying,  that  I 
would  proceed  on  no  otJb.er  ground  but  the  pneoognition. 
It  is  pretended,  indeed,  that  it  would  not  be  legal  for  us  tp 
see  the  precognition.  That  would  be  jealousy  of  the  judi» 
/oial  power,  with  a  vengeance ;  and  the  Jtulges  of  tiiis  Court 
of  Justiciary  would,  in  that  case,  be  the  only  Judges  who 
are  prohibiled  from  seeing  the  precognition.  There  is  nei«> 
fther  justice  nor  reason  in  .the  rule  which  would  albw  infe* 
jior  Judges  to*  see  the  precognition,  and  yet  would  prevent 
us  from  seeing  it ;  but,  in  point  of  fact.  Judges  of  the  Suo 
preme  Court  do  look  at  precognitions  every  day,  and  must 
Jook  at  them  in  cases  where  bail  is  required.  A  man  may 
he  committed  for  treason  or  murder,  which  «re  not  balk 
.Able  in  law ;  but  it  is  in  the  discretion  of  the  Coiut  to  hail 
them  according  to  the  circumstances  of  the  case ;  and  how 
«re  we  to  know  those  circumstances,  but  by  looking  into 
the  precognition.  Suppose  that  this,  which  is  said  to  be 
•murder,  was  done  in  self-defence,  or  that  it  was  acddemtal, 
auch  as  a  mason  letting  fall  a  stone  from  the  top  of  a  house; 
4n  this  case,  the  public  prosecutor  perhaps  might  i^ot  think 
of  liringing  a  party  to  trial ;  but  the  relations  of  the  de^ 
ceased,  who  very  often,  and  very  naturally,  feel  resentment 
in  such  cases,  may  apply  for  a  warrant  of  commitment  on 
the  result  of  a  precognition.  In  this  case,  the  precognition 
is  the  only  way  in  which  we  can  possibly  discover  whether 
tke  crime,  in  sound  discretion^  be  bailabU  or  not.    Maay 
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oUi^  cases  might  he  mentioned  pf  ttie  same  kind.  I  re-  I8O6. 
collect  of  «  man  who  iras  ^pprehendod  for  forgery,  which, 
in  g^aer^ly  19  not  bailable,  who  presented  an  application  to 
me  for  bail ;  wd)  as  hp  prpduf^d^  at  ihe  same  time,  a  cer- 
tificate under  the  hand  of  the  p^y,  whose  name  he  was 
accused  of  forging,  that  tbe  subscription  was  a  true  one,  I 
iuul  no  diffieulty  in  bailing  him,  on  examining  into  the  case. 
It  isv  therefore,  not  iiiegal  for  the  Judges  to  see  the  precog- 
nition ;  it  is  the  only  legal  and  constitutional  mode  by 
which  they  are  to  arrive  at  the  circumstances  of  the  case, 
in  order  to  discover  whether  the  crime  be  bailable  or  not. 
If  it  is  to  be  hdd  as  unlawful  for  Judges  to  look  at  the  pre- 
cognition, this  seems  to  me  to  be  giving  a  greater  wound 
to  the  act  1701,  than  any  with  which  it  has  been  threat- 
ened here ;  for,  if  the  precognition  is  to  be  laid  aside,  we 
have  nothing  to  proceed  upon  but  the  information  of  some 
petty  magistrate. 

In  the  present  case,  I  see  the  Lord  Advocate  did  not  thmk 
it  necessary  to  apply  for  an  extension  of  the  bail.  I  sup* 
pose  this  MasonJodge  was  magnified  into  the  most  dread- 
ful sodety  that  ev^  existed ;  and  I  dare  say,  if  the  inferior 
Judge^s  information  was  produced,  we  should  see  very 
heavy  and  very  ridiculous  charges  brought  against  it.  But 
this  does  not  in  die  least  aifect  the  view  of  the  case  arising 
from  a  fair  construction  of  the  acts  of  Parliament,  unless 
we  are  to  hold,  that  there  is  to  be  a  pnvikgium  for  people 
living  within  a  ciitle  of  a  few  miles  round  Edinburgh.  It 
is  said,  that  the  person  of  the  prisoner  is  at  the  discretion 
of  the  inferior  Judge,  until  the  Lord  Advocate  consider  the 
case ;  my  answer  to  that  is,  that  when  any  abuse  happens, 
a  remedy  is  provided.  What  happens  when  a  man  is  im* 
prisoned  without  a  cause  at  all,  and  bail  is  rafnsed  ?  What 


I    . 
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I'806.    remedj  is  there,  but  a  bill  of  suspension  and  liberation  ? 
He  has  no  other  remedy  whatever;  but,  in  that  case,  he  * 
has  just  the  same  remedj  that  he  has  in  all  other  cases  of  op- 
pression. It  is  true,  that  a  man  tried  in  Orkney  may  be  kept 
longer  in  jail,  than  a  man  within  this  magic  circle  round 
Edinburgh.    ^  he  may ;  and  that  is  one  of  the  contingen- 
cies attending  his  local  situation ;  and  the  remedy  must  be 
higher  damages.  The  residence  at  a*distance  from  Edinburgh . 
is  one  of  those  circumstances  which  must  happen  in  the  na- 
,  ture  of  things,  and  cannot  be  remedied  or  avoided.  Many  di»- 
'  advantages  attend  a  residence  at  a  distance  from  the  Supreme 
Courts  of  Justice,  but  these  Jt  would  be  vain. to  attempt  to 
obviate ;  and  unless  we  can  make  the  Supreme  Courts  of  Jus- 
tice omnipresent,  like  the  Supreme  Court  of  Jurtice  abov^ 
it  is  impossible  to  provide  a  remedy  for  such  cases.    In  point 
of  fact,  however,  these  cases  are  not  altogether  wifliout 
remedy ;  for  the  sixty  days  will  run  immediately  from  the 
commitment.    But,  even  iii  Orkney,  ten  or  twelve  days  may 
elapse  before  the  application  can  be  presented  to  us.    That 
is  a  necessary  evil,  arising  from  the  place  of  residence.  -  It 
is  no  hardship  for  a  man  to  be  imprisoned  in  Edinburgh ; 
he  will  get  out  in  an  hour^s  time ;  but  for  a  man,  residing 
at  Perth,  Stirling,  or  in  Orkney,  the  case  is  different     It 
may  be  rendered  different  even  by  the  accidents  of  stormy 
weather.    All  these  are  contingencies  resulting  ffom  the  si- 
\uation  of  the  party  to  which  he  must  submit ;  and  even 
thoiigh  the  time  should  be  unnecessarily  prolonged  by  the 
Sheriff,. the  Lord  Advocate,  or  the  Court  of  Justiciary,  he 
has  his  remedy  in  the  act  1701  and  at  common  law;  thia 
remedy  will  be  in  every  case  propprtioned  to  the  time  h^  is 
detained  in  prison ;  and  whatever  other  circumstances  he 
has  .to  complain  of  will  naturally  effect  the  quantum  of  hie 
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damages.  These  considerations  naturallj  lead  me  to  the  1806. 
conclusion,  that  the  common  law  of  the  land,  joined  to  these 
two  acts  of  Parliament,  imposes  an  adequate  responsibility 
upon  all  Magistrates ;  and  acting,  as  they  do,  subject  to 
that  responsibility,  I  do  say,  that  the  liberties  of  the  coun- 
try are  most  sufficiently  protected.  I  am,  therefore,  deci- 
dedly for  assoilzieing ;  and  even  if  my  opinion  had  been  as 
deridedly  the  reverse,  yet  if  I  had  seen,  or  shall  see,  a  great 
difference  of  opinion  among  your  Lordships  as  to  the  con- 
struction of  a  doubtful  act  of  Parliament,  I  should  not  have 
found  this  gentleman  guilty.  I  know  the  act  1701  declares, 
that  the  penalties  shall  not  be  modified  by  any  power  what-^ 
soerer ;  and  let  the  penalties  be  once  justly  incurred,  and  I 
am  sure  they  shall  not  be  modified  by  me.  But  shall  I  find 
this  gentleman  guilty,  when  he  was  acting  bonajide  in  the 
interpretation  of  the  statute,  as  to  which  a  difTerence  of  opi- 
nion prevails  even  among  your  Lordships  ?  If  this  had  been 
a  violation,  of  any  of  the  established  principles  of  the  act 
1701,  or  the  act  39th  of  the  King,  I  would  not  have  be- 
lieved that  the  Magistrate  could  have  acted  bonuijidej  and  I 
would  not  have  allowed  any  Magistrate  to  tell  me  of  his 
hmfidts.  But  I  cannot  convict  any  person  in  opposition 
to  my  own  judgment.  The  act  1701  is  extremely  doubt- 
ful in  many  particulars,  even  with  the  aid  of  the  39th  of 
the  King.  It  is  still  a  question,  what  is  the  real  time  that 
must  elapse  from  the  time  of  the  prisoner'^s  commitment  to 
the  time  of  his  trial,  whether  it  be  a  hundred  or  a  hundred 
and  forty  days  ?  But  because  the  inferior  Judge,  upbn  the 
first  occurrence  of  a  doubtful  question,  has  hesitated 
upon  the  point,  shall  I  begin  with  inflicting  the  penalties 
on  him  for  doubting,  in  the  same  niannei*  as  if  he  had  been 
{uilty  of  wilful  and  notorious  oj^ression  ?  I  certainly  shall 
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1806.    not;  andy.  therefore,  I  am  clear  for  assoilzieing  MrMur* 
doch  from  this  action, 

LORD  NEWTON. 

^his  is  ^  very  important  case ;  and,  if  it  is  <lecided  on« 
way,  it  appears  to. me  that  there  will  be  an  end  of  the  act 
1701.     f  shall  pass  over  very  much  of  the  able  argument 
stated  by  my  brother  who  spoke  last,  as  it  do^  not  appear 
to  me  to  have  much  application  to  the  present  case.     The 
•pedes  facti  before  your  Lordships  b  very  short  and  simple. 
A  warrant  was  issued  against  Andrew,  Bud  another  person^ 
on  the  28th  June,  for  seditious  practices.    No  great  i^pre* 
hension  was  entertained  of  their  making  their  escape,  for 
they  were  not  examined  until  the  30th.    A  precognition 
was  immediately  taken ;  they  were  afterguards  judicially 
examined ;  and  then  the  defender  grants  a  warrant  in  these 
terms.  [  Warrant  J] — This  is  the  warrant  which  was  acted 
upon,  and  on  which  the  prisoners  were  committed.     They 
were  not  accused  of  treason,  or  of  being  concerned  in  any 
insurrection.     In  that  case  there  would  have  been  no  occa- 
sion to  determine  the  bail,  because  the  offence  is  not  bail- 
able.    They  were  accused  of  seditious  practices,  which  is 
bailable.     There  b  some  doubt  as  to  the  time  when  appli- 
.  cation  for  bail  was  first  made.     It  is  said,  that  a  verbal  ap- 
plication was  made.    I  do  not  know  whether  this  is  admit- 
ted ;  and  there  b  also  some  doubt  about  the  time  that  the 
written  petition  was  first  presented  for  bail.     In  my  opi- 
nion, it  was  the  4uty  of  the  clerk  to  have  marked  the  day 
on  which  that  petition  was  given  in ;  and,  if  he  has  neglect* 
ed  his  duty,  I  am  not  sure  but  that  the  fact  may  be  proved 
by  parole  evidence.    At  any  rate,  there  is  no  doubt  that  ^ 
jpetition  was  presented  on  the  2d|  ppon  wh|cb  no  deliverance 
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was  made.    A  correspondence  took  place  betWixt  the  Lord    1806. 

» 

Advocate  and  the  Sheri^;  during  all  which  time,  the  pur« 
tuer  remained  in  prison.     At  last,  opon  receipt  of  the  Lord 
AdTocate^s  answer^  a  deliverance  is  written  out  upon  th^ 
petition,  and,  upon  the  18th,  the  prisoner  is  admitted  to 
bail.     Upon  this  short  and  simple  statement  of  fact,  it  is 
perfectly  impossible  to  deny,  that  there  was  a  breach  of  the 
act  1701.     A  great  deal  has  been  said  about  the  impro- 
priety of  the  act  in  defining  the  quantum  of  bail  in  every 
cise  ;  and  it  is  said,  that  the  legislature  ought  to  have  Fefl 
that  to  the  discretion  of  the  Judge,  subject  to  the  general 
direction,  that  eiLcessive  bail  ought  not  to  be  required: 
But,  I  own,  I  am  against  committing  indefinite  powers  td 
the  discretion  of  any  man  ;  and  I  do  think  the  legislature 
did  very  wisely  in  defining  the  quantum  of  the  bail.     It  it 
taid,  that  many  persons  in  that  class  from  which  the  highest 
bail  is  taken,  are,  in  point  of  fact,  not  so  rich  as  many  ill 
the  other  classes,  for  which  the  statute  fixes  a  much  lower 
turn;  and  that  the  sum,  in  many  cases,  must  be  so  dispro- 
portionate to  the  circumstances  of  the  parties,  that  th^  can 
easily  defeat  the  ends  of  justice,  by  forfeiting  their  bail- 
bond.    Btit,  it  is  to  be  observed,  that  it  is  not  the  riches 
of  the  parties  which  the  act  of  Parliament  takes  as  the  rule 
for  determining  the  bail,  but  their  rank  and  condition  iii 
iociety.     It  would  be  altogether  impossible,  and,  indeed, 
<ITiite  absurd  to  commence  an  inquiry,  in  each  case,  into 
the  circumstances  of  the  party.    Many  men  could  not  teO 
what  they  are  wordi,  and  such  a  practice  would  give  rise 
to  the  greatest  oppression  and  confusion;     As  to  rich  men 
forfeiting  their  bail-bbdd,  there  is  no  great  danger  of  thii 
becoming  general ;  the  consequence  of  forfeiting  their  baiU 
bond  is  not  merely  the  payment  of  the  sum ;  it  is  followed 


so  tBE  CASE  OF  JOHK  ANDEEW^ 

1806.  by  confiscaiion-^it  is  followed  by  oatlawry-— which  «r# 
greater  punishments  than  can  be  inflicted,  in  many  cases,  in 
the  course  of  the  trial.  The  legislature  has  calculated 
these  checks  as  sufficient  to  prevent  any  practice  of  that 
kind ;  and  it  appears  to  me,  that  they  have  done  wisely  in 
defining  the  quantum  of  the  bail,  and  thus  depriving  the 
Judges  of  the  least  pretence  for  the  ex^cise  of  discretion* 
Ary  power.  In  regard  to  the  defences  maintained  by  the 
defender,  the  first  is,  that  |he  prisoner  was  conmiitted  fof 
further  examination,  Mid  that  he  was  not,  therefore,  en- 
titled to  bail,  as  the  act  1701  does  not  apply  to  warrants- of 
that  kind.  Now,  in  the  first  place,  I  cannot  admit,  in 
point  of  fact,  that  the  prisoner  was  committed  for  further 
examination ;  and  I  have  no  occasion  to  say  more  on  this 
point,  than  that  the  wan'ant  does  not  bear  that  he  was  so 
committed ;  and  as  to  the  other  warrant  which  is  founded 
on  it,  it  is  not  ascertained  when  it  was  made.  For  any 
thing  I  know,  he  may  have  made  it  out  at  a  subsequent 
period^  to  found  the  plea  which  he  now  maintains.  But, 
secondly,  I  am  perfectly  clear,  that  although  he  were  to  be 
held  as  having  been  conunitted  for  further,  examination, 
that  would  make  no  difference  upon  the  case,  as  the  act 
1701  unquestionably  applies  to  warrants  of  that  kind,  as 
well  as  to  warrants  of  commitment  for  trial.  This  opinion, 
which  I  entertain  of  the  act  1701,  I  have  entertained  for 
40  years ;  and,  it  appears  to  me  to  arise  very  clearly  from 
a  sound  construction  of  the  act.  Por,  first,  it  is  extraordi- 
nary, to  say  nothing  more,  that  a  man,  against  whom  the 
accusation  is  so  far  proved,  should  be  in  a  better  situ^ion 
than  a  man  against  whom  there  are  only  floating  suspi- 
cions. But>  secondly,  suppose  it  to  be  made  out  ever  so 
iclearly,  that  the  suspicions  are  well  founded,  what  is  the 
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consequence  ?—theiL  yoii  close  the  inquiry,  and  iyipriton    1606. 
him  for  trial.     In  that  case,  there  is  not  a  doubt  that  he 
can  go  to  the  Judge  and  say— r^  Cognosce  the  bail— 4iberate 
'  me  upon  bail,  otherways  you  .must  be  answerable  in  the 

*  penalties  of  the  act  1701.^  But  it  is  perfectly  obvious,  that 
if  this  doctrine  were  to  be  listened  to,  .about  commitments 
for  further  examination,  no  man  against  whom  the  Judge 
bad  a  pique  would  ever  be  committed  for  trial. .  He  would 
always  be  committed  for  further  examination;  and  the 
Judge  would  have  it  in  his  power  to  defer  the  diet  of  his 
cxanunation,  and  thereby  prolong  his  imprisonment  for  an 
ihdefinite  period.  My  brother  stated,  that  the  act  1701 
did  not  extend  to  warrants  of  commitment  for  further  ex- 
smination.    But  what  does  he  say  to  this  clause — *  And 

*  his  Majesty,  with  advice  and  consent  foresaid,  extends 
^  this  act,  for  preventing  wrongous  imprisonment,  to  the 

*  case  of  all  confinements,  not  either  consented  to  by  the 
'  party,  or  inflicted  aftef  trial  by  sentence.''  Is  there  any 
doubt  that,  upon  the  construction  of  this  clause  of  the  act, 
it  applies  to  this  warrant  P  Does  it  appear  that  the  prisoner 
consented  to  the  confinement ;  or  can  it  be  said  that  it  was 
inflicted  after  trial  by  sentence  ?  It  appears  to  me  impos- 
sible to  doubt,  that  the  warrant  is  comprehended  under  the 
terms  of  the  act  That  is  my  firm  opinion.  It  is  possible 
I  may  be  wrong ;  but  I  cannot  put  a  diflferent  construction 
upon  the  words  of  this  clause.  The  second  defence  of  the 
defender  b  founded  upon  the  act  of  the  39th  of  the  King. 
This  act  was  intended  to  enable  his  Majesty^s  Advocate,  in 
cases  where  the  offepce  was  flagrant,  to  apply  for  an  exten- 
sion of  the  bail.  It  declares — '  That  in  all  cases,^  &c. 
But  the  question  here  is,  not  as  to  the  Lord  Advocate  ap» 
pljbg  to  the  Court  of  Justiciary,  but  as  to  the  inf^or 
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1806.  Judge  Upplying  to  the  Lctetl  Advocate ;  that  ii  a  pro^ 
ceeding  which,  in  my  opinion,  is  not  sanctioned  hj  any 
thing  in  the  act.  My  brother  stated,  that,  in  determining 
upon  such  application,  the  Jiidge  was  entitled  to  be  guided 
by  the  precognition.  I  am  sure  I  differ  with  very  great 
deference,  but,  I  confess,  it  does  appear  to  me  a  very  inde- 
corous thing,  indeed,  for  a  Judge  to  consider  a  precogni- 
tion, or  to  found  any  proceeding  upon  it.  I  hold  it  to  be 
the  privilege  of  the  subject,  that  no  evidence  shall  be  re- 
ceived or  admitted  against  hiln,  but  what  is  taken  dovi^n 
and  examined  in  his  own  presence.  But  this  is  not  the 
case  in  a  precognition.  He  has  no  opportunity  of  knowing 
or  objecting  to  the  witnesses  that  are  adduced  against  him. 
The  lowest  rabble  may  be  eizamin^d,  and  great  injustice  is 
done  to  the  prisoher  if  any  part  of  the  proceedings  is  found- 
M  upon  such  evidence.  Ih  short,  we  see  plainly  what  was 
done  in  this  case.  The  prisoner  was  apprehended,  aud 
committed— ^he  applies  for  bail ;  but,  instead  of  admitting 
him  to  bail,  the  Sheriff  applies  to  the  Lord  Advocate :  Thef 
Lord  Advocate,  however,  is  satisfied  with  the  bail  offered, 
and  instructs  the  Sheriff  to  take  it  accordingly;  but,  dur- 
ing these  proceedings,  this  poor  man  is  condemned  to  lie  in 
prison  for  twelve  days,  instead  of  twenty-four  hours,  which 
are  allowed  by  the  act.  I  really  think  it  is  impossible  not 
to  hold  that  there  is  a  breach  of  the  act ;  and  I  cannot  dis- 
charge my  duty  if  I  do  not  give  my  opinion  accordingly. 

LORD  ARMADALE. 

There  is  still  one  point  of  fact,  which  requires  to  be  as- 
certained. I  mean,  an  allegation,  which,  if  I  had  seen  it 
^ted  in  the  relevant  and  pointed  terms  that  I  see  it  averr- 
ed ih  the  second  reclaitning  petition,  I  should  have  thought 
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woTihy  of  the.  strictest  imd  filUest  tn^irestigatioii.  The  1805. 
fact  I  alhide  to  b,  Whether  the  petitipn  for  bail  was  pre- 
sented #11  the  2d  or  9th  of  July  P  It  is  a  matter  deserving 
of  inquiry,  and,  I  think)  a  legal  mode  of  proof  is  o£fered» 
aamelj,  the  books  of  the  Sheriff  Court.  From  all  that  I 
have  yet  heard,  I  eojaceiTe  that  I  am  bound  to  hold,  that 
after  this  maa  was  appreheaded,  after  be  was  examifiedi 
and  a  warrant  granted  for  his  coaunitment,  in  dear  and 
specific  iermSf  he  was  eoaunitted  in  order  to  trial.  It  spe- 
cifies a  ohftige,  in.  oonaeqiience  of  which  he  is  detaiaed 
until  he  should  be  liberated  in  due  course  of  law.  That 
appears  to  me  to  be  the  form  of  a  warrant  of  conunitment  for 
trial.  The  defence  that  is  stated  to  this  action  is,  first,  that 
this  was  a  warrant  of  comnutnient  for  further  exlunination ; 
and,  secondly,  esto,  thai,  His  awarrant  of  commitment  for  trial, 
there  is  no  irregularity,  as,  ki  consequence  of  the  act  39th 
of  the  King,  it  was  necessary  to  hare  a  correq)ondenoe  with 
the  Lord  Advocate,  in  case  he  should  chuse  to  iqpply  for  vm 
extension  of  the  bail.  In  examining  the  first  of  these 
defences,  it  must  be  admitted,  that  by  the  law  and 
practice  of  this  country,  at  aH  times,  even  before  the 
act  1701,  there  was  a  dear,  mimifest,  just,  and  necessary 
distinction  betwixt  warrants  of  commitment  for  further  ex- 
amination, and  warrants  of  commitment  for  trial.  Plain 
common  sense,  independent  of  law,  tells  us,  that  the  con- 
sistency and  purity  of  judicial  proceedings,  would  be  entirely 
at  an  end,  if  there  were  not  a  solid  distinction  betwiict  the 
proceeding  of  an  examination,  and  of  a  commitment  for 
trial.  I  think  that  the  one  ought  regulariy  to  precede  the 
other,  unless  where  the  facts  are  so  clear  as  to  render  any 
examination  unnecessary.  I  am  clear,  that  upon  a  sound 
coDstructioii  of  the  act  1701,  it  never  was  meant  to  apply, 
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tLtiA,  in  fact,  does  not  applj,  to  warrants  of  commitment  fof 
farther  examination.     The  statute  makes  no  mention  of 
such  warrants,  and  gives  no  power  whatever  in  that  case- 
It  embraces  a  great  variety  of  objects ;    but  it  does  not 
specify  any  rules  or  regulations,  in  regard  to  what  is  to  be 
done  when  the  prisoner  is  first  apprehended.     A  variety  of 
circumstances  may  occur  in  this  case,  so  as  to  render  it  abso- 
lutely necessary  to  detain  the  prisoner  for  some  time,  and 
highly  dangerous  to  admit  him  to  bail.     He  may  be  appre* 
hended  at  the  distance  of  100  or  200  miles  from  any  jaiK 
It  may  be  impossible,  for  some  time,  to  find  any  Judge  who 
can  examine  him.     He  must  therefore  remain  in  confine- 
ment ;  but  would  it  ever  be  held  that  in  the  mean  time  he 
was  intitled  to  bail ;  or,  that   he  behoved  to  be  liberated 
before  he  had  reached  the  Judge,  or  had  been  examined. 
*It  has  been  said,  that  the  act  1701  is  expressly  extended  to 
the  case  of  all  warrants,  not  either  consented  to  by  the 
party,  or  inflicted  after  trial  by  sentence ;  and  that  warrants 
of  commitment  for  further  examination  must  be  included 
under  this  general  clause.    But,  with  great  deference,  I  can- 
not think  that  this  is  a  sound  construction  of  the  act.   I  find 
that  the  act  applies,  in  the  enacting  words,  only  to  impri- 
sonment for  crimes  or  offences ;  and,  in  order  to  prevent 
any  mistake,  there  is  afterwards  a  general  clause  of  exclep- 
tion,  whereby  it  is  declared,  that  the  liberation  provided  by 
the  act  is  only  to  be  understood  from  imprisonments  '  for 
<  the  causes  foresaid,  and  without  prejudice  of  all  personal 
.^.  diligence  or  imprisonments  for  payments  of  debt,  or  upon 
*  sentence,  or  for  any  other  causes  than  those  above  ex* 
^  pressed;  in  the  same  way  and  manner  as  was  competent 
'  before  the  making  hereof.'    Now,  if  there  is  any  evidence, 
that^  before  the  act  1701,  commitments  for  farther  exami- 
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ttation  were  legal,  would  you  not  rather  hold,  that  they  1806. 
fall  under  the  exception  here  mentioned,  than  that  they 
were  comprehended  under  the  former  clause,  although  the. 
act  expressly  declares,  that  it  applies  only  to  imprisonments 
for  the  causes  foresaid,— -that  is,  for  crimes  and  offences ; 
and  it  afterwards  reserves  all  commitments  for  any  other 
causes  to  be  regulated  in  the  same  way  as  they  have  been 
by  the  former  law.  It  is  impossible  to  doubt,  that,  previous, 
to  the  act  1701,  warrants  of  commitment  for  further  ex- 
amination were  perfectly  legal;  and  the  statute  having 
first  laid  down  regulations  as  to  imprisonment  for  trial, 
afterwards  makes  an  exception,  and  declares,  that  all  other 
cases  shall  be  excepted.  Now  the  case  of  commitment  for 
iarther  examination,  was  a  case  which  did  exist  at  the 
time ;  and  it  seems  to  be,  therefore,  dear,  that  it  must  be 
excepted,  as  well  from  a  sound  construction  of  the  act,  as 
(rom  the  reason  and  necessity  of  the  thing.  Is  it  possible 
to 'say,  that  before  a  man  has  been  finally  committed,  he  is 
to  be  liberated  on  bail  ?  There  is  certainly  no  provision  in 
the  statute,  which  imports  either  directly,  or  by  any  rea- 
sonable implication,  «that  while  a  man  is  actually  under  ex- 
amination, he  may  insist  upon  being  liberated  upon  an  ofiTer. 
of  bail.  Can  your  Lordships  hold,  that  in  the  middle  of 
his  examination,  he  is  entitled  to  require  a  Magistrate  to^ 
stop  his  proceedings,  modify  the  bail,  and  set  him  at  liberty? 
It  may  not  yet  appear  what  crime  he  has  been  guilty  of, 
and  until  that  is  determined,  and  something  like  a  reason- 
able knowledge  of  the  fact  obtained,  I  am  clear,  that  the 
prisoner  must  remain  in  custody.  Holding,  therefore,  in 
point  of  law,  that  the  statute  1701  does  not  apply  to 
warrants  of  conuaitment  for  farther  examination,  it  re- 
mains  to  be  conndered,  Whether,  in  point  of  fact,  the 

c2 
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1806.  wftirant  in  this  case  was,  or  was  not,  a  warrant  of  t&at 
description  ?  When  this  cause  depended  before  me,  in 
the  Out^house,  I  thought  myself  entitled  to  take  into  my 
consideration  certain  collateral  circumstances,  arising  from 
the  Judge  himself  having  granted  a  different  warrant  under 
bis  hand  at  the  same  time^  Accordingly,  there  is  a  war* 
rant  on  the  back  of  the  precognition,  which  then  appeared 
to  me  to  be  the  wanrant  of  commitment ;  and,  if  I  remain-*' 
ed  of  the  same  opinion,'  t  should  still  bold  that  as  a  warrant 
of  commitment  for  farther  examimition ;  but  I  am  now 
satisfied,  that  it  cannot  be  held  as  the  warrant  of  commit- 
ment ;  and,  therefore,  I  lay  it  entirely  out  of  my  consider^ 
ation.  It  is  not  the  Wfurant  en  which  the  prisoner  was 
committed — 'the  other  warrant  was  sent  to  the  Magistrates 
of  Ayr^t  was  delivered  into  the  custody  of  the  Jailor,  aa 
his  authority  for  detaining  the  prisoner—- 'and  it  is  the  only 
warrant  of  which  the  prisoner  could  have  obtained  a  copy. 
It  is  true,  sometiiing  has  been  founded  upon  the  circum- 
stances under  which  the  warrant  was  granted,  and  the 
defender  has  pleaded  in  some  measure  upon  his  intentions ; 
but  I  am  not  entitled  to  ent^  into  such  circumstances-^no 
Judge  is  entitled  to  go  into  extr^meous  nmtter.  The  war- 
of  commitment  is  the  act  of  the  Judge ;  Che  prisoner  is 
entitled  to  a  ec^y  c^  it,  if  he  demands  it.  Having  got  the 
grounds  of  his  detention,  he  is  entitled  to  Apply  for  bail, 
and  the  Judge  is  bound  to  admit  him  to  bail ;  and,  therefore, 
I  must  disregard  all  those  other  circumstances.  Is  there  one 
word  in  the  terms  of  this  warrant  that  imports,  that  it  was  a 
warrant  of  conunitment  for  farther  examination  ?  Is  there- 
not  evidence,  that  the  prisoner  had  been  already  examined  ?; 
In  short,  I  cannot  read  thb  warrant  without  being  satisfied 
that  the  conmiitment  was  far  trial.    I  see  first  a  specked' 
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f^arge  of  seditious  practices;  and,  secondly,  aa  order  to  re- 
ceiFe  the  prisonerinto  jail,  thepeifi  to  remain,  until  he  should 
be  liberated  in  due  course  of  law;  which  words,  as  far  as  I 
haye  been  able  to  discover,  either  from  the  practice  of  the 
country,  or  the  authority  of  writers,  do  not  import  that 
4uiy  £arther  examination  is  to  take  place.  The  Sherifi^ 
however,  delays,  in  respect  that  it  was  a  warrant  for  farther 
-exanunation.  But,  suppcmng  that  to  be  the  .case,  what 
«houId  have  followed  ?  ,Tbe  prisoner  certainly  fell  to  be  dis- 
charged, but  instead  of  that,  what  does  the  Sheriff  do  ? 
Upon  the  12th  he  admits  him  to  bail  The  Sheriff  thu^ 
views  his  own  warrant  as  a  warrant  of  coHunitment  for 
trial,  tor  he  proceeds  to  cognosce  the  bail. .  If  there  waa 
no  other  warrant  of  commitment,  the  {Mrisoner  fell  neces^ 
warily  to  be  discharged,  for  he  stood  committed  far  farther 
^examination ;  but  the  Sheriff  cognosces  the  bail,,  and  no 
farther  examination  took  place.  At  one  time,  the  Sheriff 
says,  that  the  prisoner  was  eommitted  for  farther  examina- 
tion, but  he  conducts  himself  at  another  time  as  if  it  had 
been  a  warrant  for  trial,  ^e  changes  Us  doctrine  according 
as  it  suits  him,  but  ultimately  he  t^kes  bail,  and  upon  that  bail 
the  prisoner  was  tried.  I,  therefore,  hold  it  to  have  been 
a  warrant  for  custody,  in  order  to  triaL  With  regard  to 
the  second  defence,  founded  on  the  act  of  the  39th  of  the 
King,  if  that  act  had  said,  that  in  all  cases  of  commitment, 
the  Court  of  Justiciary  shotfld  l)e  entitled  to  judge  of,  and 
determine  the  bail,  I  should  have  thought  that  this  defence 
had  considerable  force,  but  no  such  thing  is  either  stated, 
or  can  be  collected  by  fair  construction/rom  the  act  It 
increases  the  rate  of  bail  in  all  cases,  and  then  there 
is  a  clause  to  this  purpose,  ^  In  all  cases  of  sedition,^ 
&c  be.    I  am  very  far  from  saying  that  this  is  well 
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1806.  ex{H*es8ed,  or  that  it  can  be  extended  conveniently  to 
all  cases.  And  what  has  been  stated  is  certainly  tnie^ 
that  persons  living  in  a  remote  comer  of  the  country 
may  be  iti  a  better  situation  than  persons  in  the  vicinity  of 
the  capital.  But  the  statute  39th  of  the  King  has  not 
said,  that  in  all  cases  the  bail  shall  be  determined  by  the 
Court  of  Justiciary ;  neither  is  an  application  by  the  Lord 
Advocate  the  usual  mode  of  applying  for  bail.  The  mean- 
ing of  the  act  is,  that  if  too  little  bail  has  been  received,  the 
Xiord  Advocate  is  entitled  to  have  greater  bail  taken,  or 
else,  that  the  party  shall  return  to  prison.  If  the  person  19 
residing  near  Edinburgh,  he  must  submit  to  remain  in 
custody  until  the  bail  is  extended  by  the  Court  of  Justi- 
"ciary.  In  the  same  way,  when  a  person  b  apprehended  at 
^a  distance,  the  Sheriff  should  take  bail  in  the  mean  time^ 
leaving  it  to  the  Lord  Advocate  to  apply  for  an  increase  of 
it,  in  case  he  shall  think  that  necessary.  As  to  the  powers 
of  inferior  Judges,  in  making  application  to  the  Crown 
•Counsel,  I  see  no  ground  whatever  for  it  in  the  act  170L 
'Upon  the  whole  matter,  it  appears  to  me  that  the  case  is 
very  clear  that  this  was  a  warrant  for  trial,  and  that  the 
Sheriff  did  not  proceed  according  to  the  clear  and  simple 
directions  of  the  act,  to  cognosce  the  bail,  and  liberate  the 
prisoner  within  the  twenty-four  hours* 

LORD  CRAIG. 

I  am  not  ashamed  to  say,  that  I  have  changed  my  opi* 
nion  in  this  case.  I  formerly  thought  that  there  were 
grounds  for  assoili^eing  the  defender.  I  afterwards  altered 
that  opinion,  but,  upon  farther  consideration,  I  have  re» 
turned  to  my  first  opinion,  and  I  shall  now  deliver  the 
grounds  upon  wliich  it  is  founded^,  as  to  the   different 
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poiats  ia  dispute.  There  appear  to  me  to  be  three  points  1806. 
for  jour  Lordships  consideration :  First,  what  is  the  effect 
cyf  a  warrant  of  commitment  for  farther  examination,  and 
of  the  act  1701,  as  s^plicable  to  such  a  warrant  ?  Secondly, 
jvhether,  in  point  of  fact,  this  was  a  warrant  of  that  des^ 
fcription,  or  for  trial  ?  and,  lastlj,  what  is  the  effect  of  the 
act  of  the  39th  of  the  King  upon  the  act  1701  ?  As  to  the 
iirst,  I  never  had  a  doubt  that  the  act  1701  does  not  apply 
to  warrants  of  commitment  for  farther  examination  ;  and, 
from  the  very  nature  of  the  thing,  I  shudder  at  the  conse- 
quences that  would  foUo.w,  if  your  Lordships  were  to  £nd 
4ifierently.  The  consequence  would  be,  that  whenever  a 
person  chose  to  disappoint  the  bail,  and  defeat  the  ends  of 
Justice,  he  might  do  it  with  impunity ;  and,  I  am  sure, 
that  if  it  is  now  to  be  established,  that  the  act  1701  applies 
to  warrants  of  commitment  for  farther  examination,  there. 
ia  not  a  Judge,  who  has  ever  acted  as  a  Sheriff,  that  may 
not  be  found  liable  in  the  penalties'  of  wrongous  imprison* 
ment :  in  short,  it  would  put  an  end  to  all  sort  of  investi- 
gation by  inferior  Judges.  It  has  been  said,  that  if  the  doc- 
trine were  to  be  admitted,  that  commitments  for  farther  exa- 
mination  do  not  faU  under  the  act  1701,  no  Judge  would 
ever  grant  a  warrant  for  trial  against  a  person  that  he  dis-' 
liked,  but  would  always  keep  him  incarcerated  for  farther, 
examination.  But,  I  answer  to  this,  that  although  the  act. 
1701  does  not  apply  to  imprisonments  of  this  kind,  there  ia 
yet  a  remedy  by  an  action  of  oppression  and  damages,  at 
common  law.  But  where  a  wan*ant  has  been  granted,  not 
ifliT  farther  examination,  but  for  trial,  I  think  the  act  1701 
ooes  .apply  ;  and  there  being  such  a  distinction  betwixt  \^ 
two  cases,  the  consequence  of  this  is,  that  it  lays  the  Magi* 
Karate  under  the  obligation  to  be  more  particularly  careful, 
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I80A  and  attentive  as  to  the  terms  of  Us  warramt.  Tkt  pesttlt 
irf  all  the  consideration  that  I  have  been  Me  to  give  to^  this 
case,  is,  that  I  think  this  was  not  a  warrant  of  eommk-* 
inent  for  farther  examination,  but  a  wturrant  of  commk* 
meat  for  trial,  and  thai  it  therefore  falls  under  the  act 
1701.  The  words  are,  that  they  ai-e  to  remain  in  prison 
until  liberated  in  due  course  of  taw ;  and  this,  I  thinks  it 
the  peculiar  form  of  a  warrant  of  commftment  for  trial  It 
is,  no  doubt,  true,  that  there  was  another  warrant  diflering 
in  some  respects  from  the  one  in  questioft;  and  I  do^be* 
lieve  that  there  was  some  confusion  in  the  Sheriff^s  mind  ait 
the  time ;  but,  taking  the  whole  together,  I  cannot  enter-» 
tain  a  doubt,  that  the  commitment  in  this  case  was  a  eom^ 
mitment  for  trial.  At  one  time  I  thought  that  the  war* 
rant  annexed  to  the  precognitifm  might  have  been  used  asr 
a  mode  of  explaining  the  SheriflTs  proceeding,  and  of  ar- 
riving at  the  true  ground  of  the  commitment ;  but  I  now 
doubt  if  this  can  be  done— ^I  have  no  doubt  that  it  was 
^one  nnico  contexHt^  and  I  cannot  approve  of  any  thing  that 
is  said  against  the  SherifTs  intentions,  knowing  him,  as  I 
do,  to  be  a  very  respectable  man;  but  I  doubt  how  far  I 
can  explain  the  one  warrant  by  the  other.  Tlie  only  war- 
xant  of  which  the  prisoner  could  get  the  double,  was  the 
one  sent  to  the  Magistrates  of  Ayr;  and,  therefore,  I 
think,  it  is  the  onFy  warrant  w^b  your  Lordships  can' take 
into  your  consideration.  The  third  question,  which  I  think 
is  the  most  difficult,  relates  to  the  eflFect  of  the  act  39th  of 
the  King,  upon  the  statute  1701.  One  Judge  has  said,  in 
strong  and  impressive  language,  that  this  act  does  intend  to 
take  away,  and,  in  point  of  fact,  does  take  away,  the  ne- 
cessity of  the  deliverance,  on  the  petition  for  bai!,  within 
the  twenty-four  hours.     Other  Judges  are  equally  positive 
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that  this  is  not  the  sound  interpretation  of  the  act,  and  IS06. 
that  it  does  not  take  away,  in  any  respect,  the  effect  of  the 
act  1701.  Betwixt  these  contrary  opinions,  what  is  the 
inferior  Judge  to  do  ?  or  what  inferior  Judge  in  the  king- 
dom shaH  take  upon  him  to  decide  this  question,  while  such 
high  authorities  appear  on  opposite  sides  ?  One  Judge 
says,  that  such  is  the'  construction  t>f  the  act.  Another 
says,  that  it  is  totaHy  different.  One  says,  that  he  must 
act  thus ;  and  another  says,  that  be  must  act  otherwise—* 
so  that  it  is  a  matter  of  perfect  uncertainty  what  ought  to 
be  done.  It  must  be  a  very  strong  measure,  indeed,  in  a 
case  Kke  the  present,  where  a  Judge  is  acting  bona  jidty  to 
inflict  penalties  upon  him,  because  of  two  modes  that  might 
be  followed  he  has  chosen  one.  He  is  acting  in  a  ministe- 
riat  capacity,  and  ought  not  to  be  rashly  condemned. 
Where  a  Judge  is  acting  in  this  capacity,  he  is  not  liable 
ibr  an  error  in  judgment,  and  I  cannot  help  feeling  the 
bardship  that  every  Magistrate  would  necessarily  be  sub- 
jecteii  to  if  they  were  obliged  to  act  in  one  of  those  ways, 
and  jti  be  liable  in  damages  if  they  committed  the  slight^ 
est  mistake.  The  act  1701  is  a  very  valuable  one,  but  of 
aH  statutes  it  is  the  worst  expressed^  and  is  attended,  in  its 
most  important  clauses,  with  great  uncertainty  and  doubt- 
In  regard  to  the  Judges  inspecting  the  precognition,  I  can- 
not conceive  what  other  evidence  they  can  proceed  upon. 
I  think  they  are  perfectly  well  entitled  to  see  the  precogni- 
tion. Such  is  my  opinion  upon  the  whole  case ;  I  cannot 
consent  to  decern  against  this  gentleman  in  the  present 
wicertainty  of  the  law,  but  I  would  seriously  recommend 
to  the  Crown  Counsel,  to  bring  in  anewactof  Parliament^ 
in  order  that  the  matter  may  be  put  beyond  a  doubt 
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1806. 

LORD  MEADOWBANK. 

This  is  a  case  of  very  great  importance.  Some  of  your 
Lordships  have  gone  very  deep  into  points  of  great  conse- 
quence to  the  law  of  this  country,  and  I  shall  therefore  de^ 
liver  my  opinion  upon  all  those  matters  that  have  been 
brought  into  question.  I  think,  and  there  I  differ  from  the 
Right  Honourable  Judge  who  spoke  first,  that,  in  times  of 
public  liberty,  it  is  of  importance  that  the  country  should 
form  its  mind  fully  and  clearly  upon  what  are  its  laws  and 
its  rights.  This  appears  to  me,  when  well  done,  to 
constitute  the  most  powerful  of  all  controuls  upon  Courts 
of  Justice ;  for  I  hold,  that,  in  a  free  government,  there  is 
a  jealousy,  and  a  well-founded  jealousy,  of  Courts  of  Justice^ 
as  there  is  of  every  other  department  of  constitutional 
power.  I  think  this  jealousy  is  the  great  security  of  our* 
monarchical  system,  and  of  our  Revolution  establishment ; 
and  I  think  that  that  system,  and  that  establishment,  go  to 
authorise  that  jealousy.  I  look  upon  it,  that,  in  interprets 
ing  the  act  1701,  your  Lordships  are  to  consider  it  as  a  law 
that  issued  from  the  legislature  in  consequence  of  the  well- 
founded  jealousy  they  entertained  of  Courts  of  Justice,  from 
the  knowledge,  which  experience  had  taught  them,  that 
they  were  liable  to  corruption.  Sensible,  no  doubt,  our 
Scottbh  legislators  were,  that  Courts  of  Justice  are  but  im* 
perfect  instruments,  and  subject  to  all  the  frailties  and 
weaknesses  which  enter  into  the  construction  of  so  frail  a 
creature  as  man,  out  of  which,  however,  the  whole  machii- 
nery  of  government  must  be  formed ;  and  it  is  this  feeling 
that  ought  to  teach  the  public  permanently,  that  they  must 
constantly  remember  and  reverence  their  rights  if  they  hopei 
to  preserve  them.    Laws  are  a  piece  of  waste  paper  if  they 
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are  not  executed  Ky  faitfafol  ministers,  or  at  least  by  mini-  1806. 
sters  who  are  eorapeiled  to  be  faithful.  But  what  is  the 
likeliest  way  of  procuring  faithful  ministers  P  It  is  by  teach- 
ing the  public  law  to  the  people  at  large,  and  directing  the 
current  of  public  vengeance  wherever  their  rights  are  vio- 
lated. This  opportunity,  however,  the  people  have  not  al- 
ways enjoyed ;  for  it  was  only  at  the  Revolution  that  their 
feelings  eame  to  be  respected,  and  the  sentiments  of  the  in- 
telligent public  deemed  the  safest  repository  of  constitutional 
rights.  It  has  been  stated  as  a  ground  for  changing  the 
law  by  which  the  quantum  of  bail  was  fixed,  that  it  was 
sufficient  to  declare,  in  general,  that  excessive  bail  is  con** 
trary  to  law-^-that  the  imprisoning  persons  without  express- 
ing the  reason  thereof,  and  the  delaying  to  put  them  upon 
their  trial,  were  contrary  to  law.  Bat  this  would  only  be 
declaring  the  law  as  it  stood  before  the  Revolution ;  and 
the  legislature  knew  well  that  this  would  be  perfectly  nu- 
gatory. They  knew  that  it  might  be  said,  that  these  de- 
lays are  trivial,  and  perhaps  reasonable;  and,  therefore, 
what  did  they  do  ?  they  said,  <  I  tell  you,  you  shall  allow 

*  bail  within  twenty-four  hours ;  you  shall  not  exact  exor- 

*  bitant  bail,  and  I  state  to  you  what  exorbitant  bail  is  ;^-— 
for  the  amount  is  specified,  which,  according  to  the  circum- 
stances of  the  times,  was  reckoned  sufficient  bail.  The  le- 
gislature was  composed  of  men  of  worth,  who  had  expe- 
rienced the  greatest  evils  from  the  corruptions  of  Courts 
of  Justice,  as  well  as  from  the  corruptions  of  every  other 
branch  of  public  administration.  They  left  it  to  the  dis- 
cretion of  the  Judge  what  bail  should  be  taken  in  each  case, 
but  they  said  it  would  be  exorbitant  to  take  more  than  a 
certain  sum,  and  they  fixed  the  maximum.  I  do  think  this 
was  wbely  and  prudently  done ;  9ud  we  have  the  reiterated 
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ld06.  approbation  erf*  two  Britiab  Paiiiaments  fexpr^ssed  as  to  tbb 
statute.  They  have  never  attempted  to  abolish  the  bw ; 
they  have  only  increased  the  sum ;  and  thb  very  act  of 
Parliament,  of  the  39th  of  the  Sang,  introduces,  for  the 
first  time,  an  exception  to  the  principle,  in  so  far  as  it  al- 
lows bail  to  be  exacted  without  limit  in  the  case  of  sedition  ; 
influenced,  no  doubt^  by  the  situation  of  Europe  at  the 
time,  convulsed  to  its  foundation  by  the  rage  of  innovation^ 
and  by  the  violence  with  which  this  distemper  spread  like 
wildfire  through  the  world*  At  this  period  the  legislature 
ventured  to  put  their  hands  to  the  act  1701 ;  and  in  the 
single  case  of  sedition  they  aIlowed,*-«nd  what  did  they  aU 
low  ?  They  allowed  this ;  ^  And  whereas,"*  &c.  &c.  Here 
is  certainly  an  undoubted  repeal  of  the  statute  1701,  as  far 
as  it  restrain€;|i  the  Court  of  Justiciary  from  taking  more 
than  the  maximum  in  the  case  of  a  certain  crime.  There  is 
here  an  allowance  for  the  Court  of  Justiciary,  on  application 
made  to  it,  to  extend  the  bail  to  such  amount,  as,  under  all 
the  circumstances  of  the  case,  the  Judges  shall  think  sufficient. 
There  is  no  direction  given  as  to  the  form  of  the  application ; 
«— that  is  left  entirely  to  the  discretion  of  the  Lord  Advocate. 
It  has  been  said,  that  the  Judges,  in  determining  upon 
such  application,  .must  consult  the  precognition.  As  to  this 
I  shall  not  say  much.  I  shall  only  observe,  that  however 
proper  it  may  be  for  the  public  prosecutor  to  take  precog- 
nitions, and  to  found  upon  them  his  subsequent  proceed- 
ings, I  cannot  think  it  fit  for  Judges  to  hold  them  as  evi- 
dence. It  appears  to  me  to  be  confoimding  two  duties  in 
their  nature  distinct.  In  the  ancient  European  governments, 
the  Magistrate  generally  sat  as  the  Judge  of  the  law,  but 
he  was  likewise  the  public  prosecutor  of  oflfences  of  all 
kinds,  {the  pariie  puUiquCf)  and  had  confided  to  him  the 
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dharge  of  making  up  of  dittay,  that  is,  of  instituting  and    1806. 
oonducting  the  process,  while,  at  the  same  time,  he  was  the 
Judge  of  tiae  law.   This  was  the  public  law  of  Europe ;  but 
however  suitable  it  might  be  to  those  times,  it  is  extreme^ 
Ij  unsuitable  to  times  of  perfect  ju8tice<-^to  times  when  jus- 
tice is  carried  to  the  utmost  length  that  human  imperfec- 
tion can  admit.   The  pmvince  of  an  enlightened  legislation 
should  ever  be  lo  separate  the  function  of  preparing  crimi- 
nal proceedings  from  the^iunetion-  of  iquplying  the  law  to 
cases  as  they  occur;  and  the  more  that  Courts  of  Justice 
are  prevented  froni  mixing  these  functions,  so  much  the 
more  suitable  are  thej,  and  so  much  the  aeare^:  do  they  i^ 
proach  to  that  abstract  perfectioii  in  the  administration  of 
justice  at  which  the  laws  of  this  country  perpetually  aim. 
But  I  certainly  must  consider  this  as  a  statute  that  has  re^ 
pealed  a  part  of  the  statute  1701.    The  statute  of  union 
calls  upon  me  to  consider  it  as  such.     In  this  situation^ 
Judges  are  the  organs  of  the  nation,  to  take  care  that  their 
rights  under  a  new  legislature  ace  pieserved  and  maintain-> 
ed,— ^those  rights  that  they  stipulated  for  when  they  had  a 
separate  legislature  of  their  own.    I  apprehend,  therefore, 
that  I  am  bound,  and  that  your  Lordships  are  bound,  to 
give  to  British  statutes  the  strictest  interpretation  where** 
ever  they  trench  upon  existing  civil  rights  or  civil  privileges  (^ 
for  ail  such  rights  and  privileges  are  preserved  by  the  pac* 
Hon  amveniumy  the  special  paction  of  the  Union.   Now,  can 
I  permit  a  statute  to  be  repealed  by  implication,  which  wa» 
part  of  the  Bevolution  establishment,  part  of  the  claim  of 
right,  part  of  the  engagement  under  which  King  William, 
and  every  one  of  his  successors,  have  held  the  crown  P  This 
act  b  die  centre  of  our  whole  system :  It  proceeded  front 
the  country,  in  its  resurrection  from  sinking  under  the  in^ 
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1806.  juries  and  miseries  which  it  had  sufiered  from  the  outTAgf% 
of  former  times ;  and  is  it  possible  for  any  Judge  to  think 
of  repealing  this  statute  bj  an  inference  P  I  am  sure  I  shall, 
always  enter  my  protest  against  putting  a  violating  hand  to 
that  statute,  unless  I  see  myself  directed  to  do  it  by  positive 
legislative  authority,  in  clear  and  express  words.  But  do  I 
see  here  any  thing  like  an  intention  of  this  kind  ?  It  is 
said,  indeed,  that  the  Court  of  Justiciary  may  extend  the 
bail  in  certain  cases ;  but  is  it  said,  (as  it  ought  to  have 
been  on  this  supposition,)  that  the  statute  is  to  be  repealed 
as  to  the  time  allowed  for  consultation  and  deliberation  ? 
No  such  thing ;  but  I  hold  that  a  repeal  or  positive  enacting 
words  would  have  been  essential.  I  find  the  legislature  had 
been  justly  jealous,  justly  afraid  to  touch,  what  I  consider 
as  the  palladium  acquired  to  Scotland  in  the  Bevolution 
establishment  They  say  expressly,  *  Provided  always,^ 
(which  rides  upon  the  whole  of  the  clause,)  '  that  nothing 

*  herein  contained  shall  extend,  or  be  construed  to  extend^ 
'  to  deprive  such  persons  of  the  other  benefits  of  the  acts 
'  above-mentioned,  and  particularly,  of  his  forcing  on  the 
f  day  of  trial,  as  especially  directed  by  the  act  of  the  Par- 

*  liament  of  Scotland,  first  abov6  recited;*  It  appears  to 
me,  that  here  the  legislature  just  say,  '  I  give  the  Lord  Ad- 

*  vocate,  with  the  aid  of  the  Court  of  Justiciary,  in  the  caseof 
^  sedition,  a  latitude  in  taking  bail  beyond  the  maximum  for- 
'  merly  prescribed.     I  am  afraid  there  should  be  any  pre- 

<  tence,  by  this  means,  for  holding  the  statute  repealed  a^ 

*  to  the  time  allowed  for  deliberation ;  and,  therefore,  I 
.^  prohibit  and  discharge  all  Judges  from  putting  such  a 
'  construction  in  the  clause  as  shall  have.that  eflTect.  Do  not 

<  meddle  with  the  statute  1701 :  I  caution  you  against  it; 
-^  take  the  remedy,  imperfect  a3  J  give  it  you,  but  do  not  pre* 
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*  tend  to  say  that  you  can  make  it  better.     This  would  be    1806. 
^  to  repeal  one  of  the  most  sacred  laws  of  Scotland,  which 
^  were  bargained  for  at  the  Union,  and,  therefore,  do  not 
*.  think  of  attempting  to  encroach  upon  them.'*   This  is  the 
language  of  the  Act,  which  I  can  never  be  deaf  to«-^  Pro* 

*  Tided  always  that  nothing,^  &c.  8ec.     Am  I  to  be  told 
after  this,  that  the  Lord  Advocate,   at  his  leisure,  that 
the  Court  of  Justiciary,   at  their  leisure,    who,   by  the 
bye,  must, '  for  a  great  part  of  the  year,   be  travelling 
at   a  distance  from  the  capital,    are  to  proceed  to  cog* 
nosce  the  bail,    with  all  the  delay  attending  upon  the 
slow  forms  of  law ;    and  that  the  most  valuable  of  all 
privileges,  the  privilege  of  obtaining  liberty  in  twenty- 
four  hours,  is  to  stand  suspended  upon  their  pleasure 
and  convenience.      It  is  impossible  for  me  ta  listen  to 
such  a  doctrine.     I  agree  with  my  learned  brother  who 
spoke  first,  that  there  may  be  some  imperfection  in  the 
law  as  to  the  case  of  sedition ;  but  though  I  see  the  law 
imperfect,  am  I  to  assume  the  capacity  of  a  legislator,  and 
to  make  it  better.    The  legislature  themselves  saw  that  it 
was  imperfect ;  but  they  had  taken  a  strong  measure,  in 
order  that  a  formidable  crfane  might  be  repressed,  and  pre- 
ferred that  the  new  measure  should,  in  some  cases,  prove 
ineffectual,  lest,  in  providing  a  remedy  for  a  partial  evil, 
they  might  shake  the  security  of  the  subject  all  over  Scot- 
land.   Having  said  so  much  upon  the  law,  I  have  no  diffi- 
culty as  to  the  fact.     I  have  never  changed  my  opinion, 
upon  the  subject — I  certainly  do  remain  just  as  clear  at 
this  moment  as  I  was  at  first,  that  this  was  here  a  commit-^ 
ment  for  trial,  if  ever  there  was  such  a  commitment.     I 
cannot  think  it  is  possible  that  it  can  be  left  to  be  a  matter 

*  of  ambiguity,  whether   a  commitment  is  such  as  to  en- 
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1606.    title  a  person  to  Bpplj  for  bail  ?    H«d  this  w«rrant  been 

presented  by  the  prisoaer  to  bbj  one  lawyer,  would  he  not 

> 

have  told  him  instaatly  to  apply  for  hailf  What  does  the. 
act  1701  say  as  to  commitaieats  ?  It  only  says,  that  you 
shall  express  in  the  warrant  the  reason  of  the  conmiitmeDt ; 
and  as  there  is  in  this  warrant  not  only  the  statement  of  a 
charge  against  the  prisons,  but  an  order  {or  close  confine-* 
ment,  it  partakes  not  evea  of  the  form  of  a  commitment 
for  farther  examination.  A  commitment  for  trial  does  not 
interfere  with  the  magistrate's  right  of  examining  a  second 
time.  As  to  this  {^plication  for  bail;  I  do  not  feel  any  ne- 
cessity for  inquiring  whether  it  was  presented  on  (the  se- 
cond or  the  ninth;  I  doii''t  care  which.  The  defender  says, 
he  considered  it  as  a  commitment  for  farther  examinatton : 
I  consider  it  as  quite  clear»  that  a  commjtmtot  for  feither 
examination  cannot  be  the  ground  of  an  application  for 
baiK  A  commitm^t  of  this  kind  is,  in  fact,  a  commitment 
for  the  benefit  of  the  prisoner.  The  whole  ground  on 
which  we  are  called  on  to  decide,  b  the  interlocutor  de- 
laying to  give  a  deliverance  on  the  petition.  The  plea  of 
the  defender  is,  that  he  was  entitled  t<>  lay  the  matter  be- 
fore the  Crown  Counsel,  and  that,  at  any  rate,  it  was  but 
an  error  in  judgment,  and  that  he  ought  not  therefore  to 
be  subjected  in  the  penalties  of  the  act.  It  appears  to  me, 
that  the  statute  1701,  from  beginning  to  end,  is  intended 
to  deprive  judges  of  all  aort  of  discretion ;  they  are  to  have 
no  power;  they  are  threatened  at  every  moment  with  a 
specific  penalty ;  and  I  consider  them,  therefore,  as  bound 
by  the  statute,  in  the  most  rigorous  manner,  that  a  legis- 
lature, jealous  of  their  bad  intentions,  could  mean  to  bind 
them.  I  think  that,  under  this  statute,  it  is  as  dear  as  the 
wn,  that  the  Sheriff  had  the  penalties  of  wrongous  impri* 


tonmtat  before  his  eyes.  And  what  had  he  6tk  the  other  1806. 
ride  ?  He  had  to  fly  in  the  face  of  this  jealous  threatening 
of  the  legislature,  doubting  of  his  intentions ;  trusting  for 
safety  to  his  inference,  that  time  should  be  given  to  the 
Lord  Advocate  to  consult  the  Court  of  Justiciary.  Is  it 
stated,  however,  as  an  offence,  in  this  act  of  the  39th  of 
the  King,  if  he  fails  to  consult  the  Lord  Advocate?  He 
had  an  offence  indeed  held  out  against  him,  in  one  view ; 
but  there  was  no  offence  held  ontto  him,  if  he  had  doubted 
or  hesitated  as  to  his  powers  ?  It  appears  to  me  that  the 
whole  defimces  just  cmisist  of  such  pretexts  as  the  act  1701 
was  levelled  against.  They  are  the  grounds  of  that  jea- 
lousy which  is  entertained  by  the  Constitution  in  regard 
to  the  judicial  power;  and  sitting  here  as  a  Judge  of  the 
law,  and  an  otgect  of  thss'  constitutional  jealousy-— an  ok 
ject  of  the  jealousy  of  the  act  1701,  I  have  no  hesitation 
to  declare,  that  if  the  least  weight  is  given  to  those  pre- 
texts, a  period  may  soon  be  revived  in  the  practical  his^ 
tory  of  this  country,  similar  to  that  from  which  the  act 
1701  took  its  origin.  Something  has  been  said  of  the  cluu- 
racta*  of  the  defender:  I*dare  say  he  may  be  a  very  re- 
spectable man ;  but  with  that  I  have  nothing  to  do,  for, 
whatever  he  is,  I  have  no  power  here  to  exercise  indul- 
gence or  discretion.  The  statute  is  as  clear  as  the  Sun,  and 
is  intended  to  be  dear.  Whatever  doubts  there  may  be  as 
to  some  points  in  the  statute,  as  to  whether  the  prisoner 
may  be  detained  in  jail  for  40, 100,  or  140  day^  (as  to  which^ 
however,  I  never  saw  any  difficulty),*the  point  before  your 
Lordships  b,  at  least,  without  a  shadow  of  doubt.  It  is 
.without  a  shadow  of  doubt,  that  you  must  cognosce  the 
bail  within  84  hours ;  you  must  <}o  this  under  the  penaU 
ties  of  wrongous  imprisonment;  undyou  commit  no  of-* 
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1806,  fence  ^Itkoiigh  f<m  fail  to  consult  the  Lord  Advocate.  I9 
my  opinioa,  it  is  clear  from  the  pr^ivsioBs  of  the  Btatute^ 
and  dear  frpm  the  meaning  and  sound  oonstmctioii  9^ 
corrective  Uws»  that  we  have  no  power  to  listen  to  any* 
tbisg  like  a  plea  oiF  Iwta  JUes  on  the  part  of  Judges  who 
violate  the  act  1701.  If  we  have  any  such  power,  then  I 
witf  agree  with  my  Lord  Newton,  that  there  is  an  end  o£ 
this  statute,  and  that  it  may  be  l^umed  in  the  pubUe 
streets,  with  contempt,  as  usdess*  I  did  what  was  best-^ 
i  thought  8o->-I  used  the  best  of  my  judguest.  These  ara 
the  pnteaoes  which  are  uniformly  set  up  in  cases  of  this 
kind.  And  are  your  Lordships  sitting  here,  in  times  of 
paUic  liberty,  to  listen  to  such  pleas,  and  yet  to  be  called 
tiie  guardians  of  liberty  ?  If  you  do  not  in  the  present 
times  teach  a  Magistrate  how'the  loir  stands;,  if  you  do 
mot  teach  the  freemen  of  Scotland  thdur  rights;  -whai 
would  yon  db  under  a  government  of  a  diflSerent  descrip*' 
tion  ?  The  reign  oS  Charles  the  Second  shews,  that  Ae 
most  violent  dedaimers  for  liberty  become  in  a  short  time 
as  vioknt  for  despotism^  I  am  always  afiraid  of  a  dema- 
gogue, for  I  see  in  him  a  candidate  for  future  tyranny. 
And  I  hope  in  God,  I  shall  never  see  the  time  when  suck 
men  shall  be  able  to  derive  any  aid  to  their  pinrposes  from 
the  present  dedsions  of  our  supreme  courts.  The  caution 
of  enlightened  trnies,  in  adhering  steaifiiy  to  our  coostitu^ 
tionai  ^ndmarks,  fiorms  the  best  security  against  die  recur* 
rence  of  bad  times.  It  di^iplines  magistrates  to  exactness 
in  their  public  duties ;  and  estabKsbes  in  the  pebpfe  a  finn 
and  unifonn  feeling  of  their  coastitutiotial  riglks.  Such  is 
my  opinion ;  and  I  ddiver  it.  under  Ae  fullest  conviction, 
that  it  is  the  only  one  I  can  give  conaiitently  with  my 
duty;' 
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LORD  HERMAND. 

I 

.  My  opmimi  is  hrn^ei  on  very  wnple  j^punds.  I  lay  alt 
that  wea  statod  by  my  brother  over  the  way  altogeUier  out 
of  the  question.  I  admit  that  the  aet  1701  may  be  very 
good  as  to  Its  lAteationa)  but  I  bave  oonsideFed  it  for 
thirty  y^ars  of  my  lifey  as  the  most  absurd  provision  that 
ever  was  f  ut  upon  pay^r. ,  This  «s  net  my  own  opinioa 
la^eiy^  for  I  reeollect,  many  years  ago^  when  in  the 
€ourt  of  Juarticiar/)  my  d«ty  eencurred  with  my  feelings 
in  wishing  to  throw  a  certain  degree  of  ridicule  on  that^ 
statute^  a  v^  learned  friend  of  nuae^  who  had  beslowed 
ffesA  attention  upon  the  criminal  law,  said,  that  tiie  fram- 
ers  of  tbe  act  1701  did  not  wish  that  it  should  be  under- 
stood. There  ane  two  warrants'  in  this  case ;  one  on  the 
{HndCOgpution^  and  the  other  sent  to  tiie  mi^iJstFateft  of  Ayr.' 
Upon  Ais  last  the  prisoner  yras  eoiunitted,  and  for  thia 
the  defender  nmst  answer.  I  shall  therefore  read  the  ternaa 
of  it.  If  I  had  any  dMbt  as  to  the  terms  of  this  "warranty 
which  I  have  not9  I  shofdd  think  myself  entitled^  in  en« 
deanrouring  to  discover  tte  true  meaning  of  the  prooeedings. 
of  the  n^ipstrates^  to  take  into  my  consideration  every, 
thing^  that  was  done,  eo'  inektnU^  that  the  man  was  commit-^ 
ted ;  and  I  find  a  dear  warranty  granted  at  tbe  same  time, 
for  onhmitting  him  to  prison,  to  remain  until  he  should, 
be  farther  examined.  In  judging  of  this  case,  i  must  eonv 
si4w  illl  Uiat  passed  at  the  very  monn^nt  of  the  eommit* 
mesil.  It  ift  a  niistake  to  say,  that  the  wonds  <  until  Ube-. 
Med  ift  due  eourse  of  law,''  vmot  render  the  warrant  a 
^atrant  of  eomknitment  for  trial.  They  can  do  no  such 
tUi^.    It  in  merely  a  general  eiCpresBion,  which  I  will  beg: 

d2 
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1806.  leave  to  say,  with  confidence,  is  not  exclusivelj  appropri' 
ated  to  commitments  for  trial.  It  is  capable  of  another 
sense ;  and,  in  sound  construction,  must  bear  that  sense 
in  the  present  case,  when  connected  with  the  other  pro« 
ceedings  of  the  SheriflT.  With  regard  to,  the  admissibi- 
lity of  bail,  I  never  was  clearer  in  my  life,  as  to  any 
thing,  than  that  bail  does  not  apply  to  commitments  for 
farther  examination.  It  cannot  possibly  apply  to  such 
commitments.  I  do  not  care  what  the  act  of  Parliament* 
says  on  this  subject,  because  I  hold  that  there  is  a  powa: 
|)aramdunt  to  acts  of  Parliament,  and  that  is  the  power  of' 
right  reason,  to  which  Kings  and  Parliaments  themselves 
must  be  subject.  The  commitment  for  farther  examination 
IS  a  necessary  step  of  criminal  jurisdiction.  The  magistrate 
has  not  yet  done  with  the  prisoner;  he  is  not  finally  com-' 
mitted ;  and  he  cannot,  therefore,  be  liberated  on  bail. 
That  is  my  opinion.  It  is  founded  upon  reason,  and  plain' 
sense ;  and  all  the  acts  of  Parliament  in  the  world  will 
neiTer  convince  me  that  it  is  wrong.  It  has  been  said,  that 
the  sheriff^s  conduct  explained  the  way  in  which  he* 
viewed  the  warrant,  and  imported  that  he  understood  the 
commitment  to  be  for  trial.  This  is  founded  upon  the 
sheriff  not  discharging  the  prisoner,  but  ultimately  admit* 
ting  him  to  bail.  This,  however,  is  but  an  inaccuracy ; 
and  I  have  always  been  taught  to  believe,  that  mere  in- 
accuracy is  not  a  ground  for  subjecting  a  judge  in  damages. 
The  Sheriff  should,  no  doubt,  have  granted  a  new  warrant ; 
and  had  he  proceeded  regularly,  holding  that  his  fomer 
warrant  was  for  farther  examination,  he  should  have 
granted  a  new  warrant  for  trial,  and  afterwards  adinitted 
ike  prisoner  to  bail ;  but  it  is  clear,  that  the  course  which 
he  adopted,  whether  regular  or  not,  was,  at  least,  more 
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'Ikroiirable  for  the  prisoner.    I  own,  I  am  not  disposed  to    1806. 

':go  into  deep  principles  for  the  foundation  of  my  opinion ; 

4aid  have  always  thought  an  argument  clear,  from  the 

nature  of  the  thing,  much  better,  than  an  argumoit  founded 

upon  the  mere  words  of  a  statute.     The  result  is,  that 

although  there  never  had  been  another  statute  but  the 

statute  1701,  I,  as  a  judge,  am  bound  to  say,  that  this 

prosecution  is  ill  founded.    But  the  matter  does  not  rest 

faere^  for  the  legislature  has  had  this  matter  repeatedly 

under  their  consideration;   and,  upon  the  last  of  these 

occasions,  they  passed  the  act  of  the  S9th  of  the  King.     I 

liold,  that,  in  interpreting  this  act,  it  is  necessary  to  attend 

to  the  state  of  the  country  at  the  time  when  it  was  passed. 

The  legislature  knew  that  the  constitution  was  in  danger ; 

ibat  a  regular  conspiracy  had  been  formed^  in  the  face  of 

the  Sun,  for  the  subversion  of  all  established  government^ 

•abetted  by  many  persons  in  this  kingdom,  and  prosecuted 

^th  the  most  mischievous  activity.     At  this  time,  it  was 

customary  to  enter  into  extensive  subscriptions,  by  which 

the  bail  was  rendered  elusory ;  and  it  was  in  the  view  of 

all  those  circumstances  that  the  act  of  the  39th  was  passed. 

The  Court  of  Justiciary,  by  this  act,  is  still  bound  to 

cognosce  the  bail    in  84  hours;    but  from  what  time? 

Not  from  the  commitment^  but  after  the  matter  has  been 

laid  before  them  by  the  public  oflScer  who  u  directed  to 

make  the  application.    Must  not  he  have*  inquired  into  the 

facts?  Suppose,  without  a  precognition,  the  Sheriff  should 

^end  an  information  that  a  certain  person  had  been  guilty 

of  sedition,  what  would  his  Majesty^s  Advocate  do  ?  What 

would  any  man  of  sense  do  ?    Would  he  go  and  tell  the 

Court  of  Justiciary,  that  some  man  had  written  him  a  long 

-^tory  on  the  subject?    Would  the  King^s  Advocate  do  so  f 
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1806.   He  would  do  no  sudi  tfaiagJ    He  woulfl  teacb  t&ia 

fais  dufy ;  lie  would  say  to  him,  I  demre^  th»t,  ia  phce  of 
sending  m^  soinetlung  without  anj  authority,  you  will  go 
and  take  a  pi«cognition  in  due  form.  Muft  not  then  be 
time  for  taking  such  precognition  ?  It  i«  idle  to  say  that 
there  was  here  any  breach  of  the  law ;  and  I  beg  teaye  to 
atate,  that,  in  my  opinion,  in  a  case  of  this  kind,  and  in 
the  state  in  which  the  country  was  at  the  time  of  this 
commttpient,  the  Sheriff  would  have  been  wanting  in  hia 
duty,  had  he  not  takep  the  course  which  he  adopted.  The 
statute  does  not  increase  the  time  for  eogposcing  hail,  hut 
it  prescribes  that  which,  without  farther  time,  cannot  be 
done.  And  there  is  anoth^  thing  that,  I  apprehttid,  ought 
to  tie  attended  to ;  that,  if  your  Lordships  are  t^  adopt 
the  oonstruction  put  upon  this  act  by  the  pursuer,  you 
must  hold,  that  the  kgistature  is  exposed  to  be  laughed  at 
in  eyery  reaiote  corner  of  tbe  kingdom,  firom  which  it 
is  impossible  that  due  information  can  be  received,  without 
alldwing  a  reasopaUe  time  for  that  purpose, 

l6iid  president, 

(sir  ILAY  CAMPBELL.) 

Although  I  have  not  the  word  liberty  so  often  in  my 
«Aouth  as  some  others,  I  hqie,  and  trust,  that  there  is  aoit 
a  man  who  now  hears  me,  will  doubt  that  liberty  is  as 
much  in  my  heart  as  in  that  of  any  man  living,  be  who  he 
will.  Judge  or  otherwbe.  I  think,  if  I  am  not  a.  friend  to 
liberty,  I  am  not  a  friend  to  the  British  constitution.  But 
why  should  I  go  into  tc^cs  of  this  kind  ?  I  am  si^ng  here 
as  a  Judge  in  a  private  cause,  and  have  nothing  to  da  with 
these  matters*   I  am  entirely  of  the  opinion  of  the  Honoui« 
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sMe  Judge  who  appke  first  I  bare  nd  jtalossy  of  the  le-  1806^ 
^islature^  on  the  one  handy  and  I  cannot  persuade  myself 
that  the  legislature  has  any  jealousy  of  me,  or  pf  any  set  of 
.Judges,  on  the  other.  I  am  obliged  to  the  legisfaiiure  for 
dq^riving  me  of  discretionary  power ;  but,  if  any  statute 
requires  construetion,  what  is  my  duty  f  What  do  I  sit 
iiere  for  ?  In  a  question  depending  upon  construction,  must 
not  I  exercise  my  judgment  to  this  best  of  my  ability,  to 
make  the  act  bear  a  rational  meaning.  If  there  are  any 
defects  in  the  statute  1701,  which  I  own  I  have  not  seen 
JH  80  stitmg  a  light  as  some  of  your  Lordshqis,  then  it  will 
lie  with  the  legislature  to  correct  them.  I  say  I  have  not 
seen  some  of  the  defects  that  have  been  mentioned, .  and 
I  rather  regret  thai  any  expresBiott  of  strong  general  dia* 
ij^iprobation  should  fall  from  any  of  us  in  relation  to  that 
statute.  I  must  profes%  since  we  are  in  the  way  of 
professicms,  that  I  have  always  conridered  it  as  the  magna 
charta  of  our  liberty,  but  I  likcwoe  respect  every  other 
act  of  the  legislature.  I  do  declare,  that  from  the  very  first 
MfptaniKice  of  this  ease,  I  have  only  been  able  to  take  ono 
^iew  of  it  ,  That  Mr  Murdoch  fell  into  a  very  great  mis- 
lake  and  inaccuracy,  in  so  far  as  be  at  one  time  put  his 
same  to  two  difierent  warrants,  expressed  in  different 
iennsy  cannot  be  doubled.  It  was  an  exceeding  great  blun« 
^T'^  and  if  I  were  the  principal  officer  of  the  county,  I  do 
Bot  know  but  I  might  have  been  provoked  to  say  to 
him,  I  will  not  employ  you  any  longer  as  my  substitute; 
and,  even  yet,  I  do  not  know  but  it  may  be  proper  to 
think  of  some  fine,  or  other  punishment,  for  h:s  mistake ; 
bat  I  am  very  clear  that  this  is  no  oiTence  under  the  act 
1701,  I  do  not  think  the  gentlemen  of  the  bar  have  treat- 
ed the  case  properly.    The  first  conclusion  of  the  summons 
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1806*  is  a  conclusion  for  damages  at  common  law,  and  if  his  coil^ 
duct  had  been  oppress! ve^  it  would  no  doubt  be  a  good: 
ground  for  subjecting  him  in  such  damages.  The  other, 
conclusions  of  the  summons  are  copied  from  the  act  of  Par- 
liament, and  relate  to  the  penal  disabilities  created  by  it. 
These  conclusions  have  been  kept  very  much  out  of  view. 
But  I  must  tell  your  Lordships,  that  if  the  defender  has 
incurred  those  pains  and  penalties,  you  must  inflict  them. 
There  are,  first,  the  peeuniary  penalties ;  but  these  are  not 
all,  for  there  is  another  conclusion  for  depriving  him  of 
his  office,  and  declaring  him  incapable  of  all  public  trust. 
Now,  can  any  man  lay  hb  hand  upon  his  heart,  and  say. 
that  this  gentleman  has  been  guilty  of  such  a  breach  of 
the  law  as  would  warrant  the  depriving  him  of  all  public 
trust.  Itdo  not  see  any  obligation  on  myself  to  draw  this 
conclusion;  and,  neither  as  a  Judge,  nor  in  any  other 
capacity,  can  I  bring  my  mind  to  consider  the  matter  in 
such  a  light.  Let  us  see^what  it  is  that  the  act  1701  says. 
It  is  impossible  for  me  to  read  it  without  seeing  clearly, 
that  all  the  cases  that  are  provided  for,  are  cases  of  commit* 
ments  for  trial.  But  it  is  said  that  tlib  man  was  conmiitted 
for  trial.  As  to  this,  however,  I  must  look,  not  only 
at  the  warrant,  but  at  the  whole  other  circumstances  of 
the  case.  Can  it  be  said  that  I  have  formed  a  sound  judg- 
ment if  I  do  otherwise  ?  I  must  look  at  what  was  actum  H 
trEu:tatttm  at  the  time.  I  must  look  at  these  two  blunder- 
ing warrants,  and  at  the  act  39th  of  the  King,  at  the 
same  time.  When  I  come  to  the  act  39th  of  the  King, 
does  it  not  say  in  so  many  words,  that  the  bail  is  to  be  ex-» 
tended  ?  Why  then,  how  is  the  Court  of  Justiciary  to  ex- 
ercise their  powers  ?  Is  it  not  by  laying  the  case  before 
them  ?    Is  it  not  by  doing  the  very  thing  which  Murdoch 
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iid  in  this  case  P  By^  sliding  the  precognition  to  the  Crown    1806. 
Counsel,  along  with  the  deliverance  made  out  in  the  terms 
that  he  says  he  meant,  although  by  an  inaccuracy,  he 
granted  another  in  different  terms.    He  says  to  himself, 
this  man^s  crime  is  sedition,  and  here  is  another  act  of  Par- 
liament, which  directs  that  ease  to  be  laid  before  the  Court 
of  Justiciary,  and,  therefore  I  must  comply  with  it ;  but  it 
IS  said,  no ;  he  might  have  abstained,  and  he  ought  to  'have 
abstained,-— he  should  have  said,  I  will  not  do  it,— I  am  not 
obliged  to  transmit  the  precognition,--*!  will  take  it  upon 
me,  sedition  as  it  is,  to  take  bail  as  in  any  other  common 
case.     In  my  Opinion,  if  he  had  acted  in  that  way,  he 
would  have  been  guilty  of  a  great  breach  of  his  duty,  as  a 
Magistrate.  {QiMtatiim  from  the  act  39th),  This  makes  it  the 
duty  of  the  Judge  who  takes  the  precognition,  to  transmit 
it  to  the  Crown  Counsel,  in  order  tli|{t  the  application  may, 
if  they  think  proper,  be  made  to  the  Court  of  Justiciary, 
otherwise  you  make  this  the  most  nonsensical,  the  most  nu- 
gatory act  that  ever  passed  through  the  hands  of  a  legis^ 
lature.    I  think  I  cannot  throw  such  a  stigma  on  the  le- 
gislature  as  to  interpret  this  act  diffenently.    I  think  they 
must  have  had  a  meaning,  and  this  meaning,  such  as  they 
had  at  the  time,  must  be  allowed.     I  am  not  dq>rivuig  this 
man  of  any  benefit,  it  is  the  legislature  which  has  deprived 
him  of  any  benefit  that  he  has  lost  by  this  act.    It  is  said 
that  the  Crown  Counsel,  or  the  Court  of  Justiciary,  may 
hang  up  the  matter  for  a  year,  while  they  are  amusing 
themselves  in  the  country ;  but  I  answer  to  this,  and  it  is 
the  answer  of  common  sense,  that  if  I  could  figure  that  the 
Court  of  Justiciary  were  to  do  any  such  thing,  I  would 
write  to  the  King  and  Council  that  the  Court  of  Justiciary 
were  absent^-^^-that  the  King^s  Adv4)Cflte  was  mot  doing  his 
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1800;  dntj ;  and  I  .would  s^j,  let  all  those  Judges  be  dfafmwfd, 
as  they  have  been  guikj  of  a  vety  high  wrong.  All  tha 
grievous  omiressioBy  however,  in  this  casei  was  an  imprison^ 
ment  of  twelve  days,  till  the  fniUic  prosecutor  should 
have  a  reasonable  time  to  deliberate)  as  to  his  conduct  A» 
to  the  form  of  the  warrant,  I  need  not  repeat  the  observa^* 
tioiis  already  made;  it  is  not  expressed  in  the  sole  terms  of 
a  warrairt  for  trial ;  it  is  expressed  very  pecidiarly  and  ai^ 
omalously,  insomuch,  Ihit.  I  do  not  recolleet  to  have  ever 
seen  a  warrant  in  such  tertns  befoi^  If  there  was  any  thing 
laaccurate,  why  was  it  not  tidCen  notice  6f  when  be  pre- 
sented his  petition  for  bail  f  Suppose  that  the  petition  had 
been  presented  on  the  second,  the  Sheriff  nmst  have  said 
verbally  to  him,  {at  least,  I  must  suppose  that  scmiething 
of  that  kind  passed,  otherwise  he  would  have  been  r^uired 
under  form  of  instrument),  I  eantot  give  any  deliverance  * ' 
on  thb  petition.  I  have  sent  your  precognition  to  £din« 
burgh.  I  did  not  mean  to  imprison  you  for  trial,  it  was 
only  for  farther  examination.  He  presenta  his  petition  oa 
the  9th,  and  what  is  the  answer  that  he  gets  ?  I  did  not 
commit  you  for  trial ;  it  Ivas  only  for  farther  examination. 
Look  at  the  act  39th  of  the  King,  and  you  will  see  whether 
I  committed  you  in  the  one  way  or  the  other ;  the  Court 
of  Justiciary  must  have  a  petitieti  presented  to  them,  in  or* 
der  to  determine  the  bail  upon  wUieb  you  ere  to  be  liberated* 
That  I  conceive  to  be  a  proper  answer,  ttd  some  such  an-^ 
swer  must  have  been  made,  as  inunediately  on  its  coming 
from  Edinburgh,  he  is  set  at  libcarty.  I  apprehOMl  that 
every  thing  went  on  reguhrty  under  the  acts  of  Pavtiament, 
excepting  the  inaecuraqF  that  Mwdoch  foil  into.  Of  this, 
however,  the  prisoner  nuid0  no  complaint,-— he  made  na 
by  protest  or  any  thing  ebe.    He  was  4Mttsfied 
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with  the  answer,  and  the  question  is,  whether  on  the  ground  1806. 
of  a  mere  inaccuracy  the  SheriiF  is  to  be  subjected  in  the 
pains  of  the  act  of  Parliament  Erery  warrant,  it  seems, 
issued  by  the  Court  of  Justiciary^  is  in  the  terms  of  this 
warrant ;  and,  when  ever  a  person  is  apprehended  under 
these  warrants,  he  may  either  be  liberated  upon  bail,  or 
his  liberation  may  be  deferred  until  he  be  farther  examined. 
The  words,  liberated  in  due  course  of  law,  do  not  allude 
to  any  particular  form  of  imprisonment.  There  is  no  faW. 
transgressed  by  the  form  of  this  warrant ;  the  fact  is,  that 
this  man  has  suffered  nothing.  If  his  imprisonment  had 
been  in  Edinburgh,  it  is  admitted  that  recourse  might  have 
been  had  to  the  Court  of  Justiciary ;  and  it  is  absurd  in  the 
highest  degree,  to  hold  that  the  same  recourse  is  not  com- 
petent, merely  because  he  resides  at  a  distance.  The  act 
appears  to  me,  to  require,  in  general,  that  time  shdl  be 
given  for  applying  to  that  Court,  to  know  whether  the  biyl 
-tfiaill  be «n<i«ased «riMt ;  and,  therefafe,  I  tfaitiit  tkia waaa 
hm  aothibg  at  all  to  cMipMit  af,  «iid,  oMwequentiy,  I  am 
Um  assoilzi^g  the  dafender.  As  «a  iiilioting  any  fiiia,  ar 
censoia,  0v  oikm?  piiaishnicmt,  apon  Mi^tiocb,  if  yoor 
X*avd9bip9  are  of  c^nion  that  $aty  suob  thing  should  be 
doaa,  it  wUl  be  aacessiny  to  oonrite  what  is  to  bt  the  kind 
and  degree  of  it. 

The  Ckmrt  the»  proBoaaced  judgiMenl,  assoilaiei^g  Mr 
Mttrdecb  freln  the  condufioae  of  the  actieii. 
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THE   CASE 


or 


DONALD   M^ARTHUR, 

VASTOR  OF  A  DISSENTING  CONGBEGATION  AT  PORT 
BANNATYNEy   IN  THE  ISLAND  OP  BUTE; 


AGAINST 

r 
JOHN  CAMPBELL,   ESQ.   OF  SOUTHUALU 


1808.  JVLr  Donald  M< Arthur,  the  pastor  of  a  dissenting  coi^ 
gregation  at  Port  Bannatjrne,  in  the  Island  of  Bute, 
brought  an  action  against  John  Campbell,  Esq.  of  South- 
hall,  upon  the  ground  that  the  latter  gentl^nan,  on  the  80th 
of  October,  1805,  while  Mr  M^Arthur  was  celebrating 
divine  secvice  in  the  midst  of  his  congregation,  had  vioientlj 
seized  upon  his  person,  forced  him  on  bo^  a  vessel  bound 
for  Greenock,  and  having  landed  him  a  few  miles  firom 
•that  place,  had,  after  confining  him  in  a  small  inn  during 
the  night,  marched  him  along  the  road  as  a  common 
felon,  and  delivered  him  to  Captain  Tatham,  the  regu- 
lating officer  for  that  quarter,  as  a  fit  person  to  serve  in 
his  Majesty'^s  navj.  That  officer,  accordingly  (as  was 
farther  stated,)  sent  him  immediately  on  board  the  Tour-> 
terelle  frigate,  which  qieedily  conr^ed  him  out  of  th« 
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jttrifldktion  of  the  Scottish  Courts.  After  being  detftined  180a 
for  fire  weeks  on  board  different  ships  of  war,  and  suffer- 
ing, as  he  alleged,  every  species  of  indignitj  and  hardship, 
Mr  H< Arthur  was  discharged  by  express  order  of  the 
Lords  of  the  Admiralty,  and  furnished  with  a  certificate 
that  he  was  never  again  to  be  impressed  into  his  Majesty^ 
lerrice.— The  action  conduded  against  Mr  Campbell  for 
£.2000  damages,  with  expences. 

The  cause  came  before  Lord  Meadowbank,  as  Lord 
Ordinary,  when  Mr  Campbell  denied  sereral  of  the  most 
aggravating  circumstances  of  the  case.  In  particular,  he 
alleged,  that  tibe  pursuer  was  in  the  practice  of  preaching 
mmoral  and  seditious  doctrines ;  that  he  was  a  fit  object 
•f  the  impress,  having  been  formerly  emfdoyed  in  the  her- 
ring fishery,  and  being,  consequently,  a  seafaring  man; 
and  that,  under  these  circumstances,  acting  bona  fiit  as  a 
Justice  of  Peace,  he  conceived  himself  fully  entitled  to  de- 
liver him  to  Captain  Tatham.  Upon  this  state  of  the 
pleadings,  the  Lord  Ordinary  gave  judgment  in  the  follow- 
ing terms. 

<  Having  advised  this  process,  finds  it  is  not  now  con- 

*  troverted  on  the  part  of  the  defender,  at  least  not*arti- 

*  culately  denied,  that  the  pursuer  quitted  the  seafaring 
'  occupation  in  the  year  1801,  which  he  had  formerly  in 

*  4ome  measure  practised  as  a  curer  and  carrier  of  herrings; 
'  diat  he  thereafter  betook  himself  to  preaching,  exhort- 

*  ing,  and  solemnizing  public  worship  as  a  protestant  dis- 

*  Salter  from  the  Established  Church ;  that  on  the  89th 
'  August  1804^  he  was  ordained  as  a  Baptbt  preaching 
\  eider»  pastor,  or  minbter,  by  persons  of  that  persua- 
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1806.    vised  by  the  Judges  of  the  Second  iMvision,  who  delivered 
their  opinions  as  follows : 


LORD  BOBEBTSON. 

I  am  fully  aware  of  the  propriety  of  protecting  inferior 
Magistrates  in  the  bir  exercise  of  their  authority,  and  of 
discouraging  actions  of  damages  against  them,  founded  up^ 
on  alleged  errors  in  judgment.  But,  on  Che  other  hand,^ 
I  never  tan  forget,  and  I  never  shall  forget,  while  I  sit 
here,  that  it  is  the  duty  of  the  Judges  of  the  Supreme 
Court  to  protect  the  liberty  of  the  subject  Therefore, 
wherever  an  action  of  damages  is  brought  for  any  invasion 
of  that  liberty,  it  is  incumbent  on  the  Magistrate  to  shew 
that  his  conduct  has  been  regular,  and  that  if  he  has  com* 
mitted  any  error,  it  is  merdy  an  error  in  judgment,  for 
which  he  is  not  liable.  In  the  present  case,  the  pursuer 
has  been  impressed  by  the  defender,  I  think  illegally ;  for, 
in  the  first  place,  he  was^  not  liable  to  the  impress  at  all ; 
because,  although  he  seems  to  have  used  the  sea  as  a  pro* 
fession  for  some  time,  yet  he  had  bomajide  given  it  up,  and 
betaken  himself  to  another  line  of  life.  I  am  bound  to 
believe  that  fact,  as  Mr  Campbell  has  declined  entering  in- 
to any  proof  of  the  contrary.  With  respect  to  the  plea^ 
that  the  pursuer  is  not  entitled  to  be  considersd  as  a 
preacher,  not  having  complied  with  the  requisites  of  the 
^t  of  Parliament,  in  registering  his  meeting-house,  and 
so  forth ;  it  is  very  possible  that,  in  this  way,  he  may 
have  exposed  himself*  to  a  suit  at  the  instance  of  his  Ma- 
jesty'^s  Advocate,  but  that  is  not  the  present  question.  Sup- 
pose that  when  he  had  abandoned  the  sea,  he  had  set  up 
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&  trade  as  an  artisan  in  some  rojal  burgh,  he  might,  no    1809. 
doubt,  be  liable  to  an  action  at  the  instance  of  the  incor- 
poration, for  encroaching  on  their  exclusive  privileges, 
but  still  he  must  be  held  to  have  entirely  relinquished  the 
sea,  and  to  be  no  longer  subject  to  the  impress  ^  and  that 
is  sufficient  for  the  present  question.    A  good  deal  has  been 
said  about  the  nature  of  his  doctrines,  but  this  I  lay  en* 
tirely  out  of  the  question ;  whatever  they  were,  they  are 
of  no  consequence  to  this  cause ;  for,  Isty  there  ivas  no 
complaint  made  to  the  defender,  as  a  Justice  o(  the  Peace, 
on  the  subject ;  3d^,  there  is  no  evidence  that  he  made 
any  inquiry ;  3i(y,  he  had  no  jurisdiction  to  take  cognis* 
ance  of  any  such  offences ;  and,  lastly^  though  he  had,  t 
never  heard  that  to  serve  09  board  of  a  man  of  war  is  the 
proper  punishment  of  heresy.    It  is  said,  that  the  defender 
acted  as  a  Justice  of  the  Peace  :«-«I  rather  think  he  acted 
as  a  constable*    It  is,  no  doubt,  the  duty  of  a  Justice  of 
Peace  to  enforce  the  law  as  far  as  it  allows  the  impressing 
of  aeamien ;  and  if  he  is  informed  of  any  seafaring  person 
skulking  in  his  neighbourhood,  he  may  grant  a  warrant  to 
bring  hkn  before  him ;  but,  in  this  case,  there  is  no  peti- 
tioQ  given  in  t<>  the  defender— *4U>  information  lidd  before 
him-*«iio  wammt  granted*    I  cannot  conceive  upon  what 
grounds  he  can  allege  that  he  acted  as  a  Justice  of  the 
Peace.    Has  a  Jnatice  of  the  Peace  any  power  to  come, 
without  warranty  authority,  proof,  or  investigation  of  any 
kind,  or  any  measures  of  a  legal  nature,  and^  hnvi  manu^ 
to  lay  hold  of  a  person,  and  s^d  him  on  board  a  man  of 
war?-^I  have  no  conception  that  such  proceedings  ttm  be 
justified ;  and,  therefore,  although  I  must  say  that  I  couid 
have  wished  one  or  two  expressions  in  the  interlocutor  not 
to  hare  been  used,  yet  I  think  it  substantially  right, 
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aidQ;  thftt  in  (be  tone  j^fir  h^ bteMie  (mstor  of  a  B^jM 

ti$t  met  ling  #1  Port-^BonMlytie,  itlikk  posseMd  tbite.  a 

jkiiticulaar  plaod  of  wor^ip ;  tlitt  Uie  fa0l  ef  tiie  pimuar ^tf 

$itti«ti(»i  fti  Forl^BtBnatyde  waa  wdl  kiioim  Icf  tile  ^opln 

on  tbe  ArgjrlfeUre  ooaft,  oppoittob  Yit[i<  at  Cirilidfftm/ 

Peny,  and  nt^hhomrbooA  theteof^  whero  the  deftudkfc' 

waa  resident;  that  oft  SUwftagTy  the  SOth  Ofli6bar>  when 

peaceably  celebrating  puUio  worafa%>  q«  the  aeMtente 

hear  that  Feny,  along  with  a  number  of  persons  assem" 

Ued  near  hisi,  the  defended,  wiliMfut  angr  preWoni  re-- 

qitisition  td  tho  putmter  td  desift  froitf  perfbnmng  #0^-^ 

ship  tfaere».  and  without  iilvjr  wanant  a^Mvt  the  pursiiery 

proceeded)  with  assislMoe  of  othcffS'^  to  dbtUfb  ited  iti* 

teitupt  the  worship  ol  God,  dnd  aeioe  Tioltatly  on  Ihoe 

person  of  the  pHrsnelr,  and  tfaea  earned  hi»by  seate 

Greenock^  deli vering  Urn  into  the  halidi  of  thd  dffiecr 

regnhting  the  impress  tbere^  to  be  iktipressed  inCd  his 

Majesty^s  nary ;  that  he  was  thence  oarried  to  IrdfenHi 

as  a  seaman,  with  sach  speed,  t&at  aor  iatirdifct,  granAedl 

by  Lord  Baimatyne,  comU  not  be  mieed  Inr  time  to  pe^ 

vent  that  measure ;  that  an  application  in  Ireland  for  « 

writ  of  habeas  corpus  was  also  defeated  by  the  pursuer^s 

being,  carried  to  the  Downs  i  that  when  there,  he  was 

discharged  iy  an  order  of  Ibe  Lords  Conmnsilaners  of 

the  Admiralty  of  S7th  Norember  1806,  who  #are  pleas^ 

ed  also  to  grant  him  a  protection  agatimt  impeessment  in* 

time  to  come ;  that  the  defender  does  not  attege  that  he 

was  possessed  of  any  in«s»*warrant .  when  he  used  tili^ 

violewte  against  the  pursuer,  or  that  he  hdd  hny  other 

motive  for  it,  than  that  he  disopprored  of  tbe  pnrsuer^s  doc-/ 

trines  as  being  adverse  to  the  bwbdness  of  war,  except 

theallcgatioi^  thaihe had  b^n  guilfy  of  seditions  speeches,' 
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tlmigh  be  dedines  to  ooadeieeiid  as  to  audi  speeches,  or  1808. 
the  time  or  place  of  uttering  them ;  and  being  of  opinion, 
that  if  the  defender  really  believed  that  the  pursuer'^s 
doctrines  were  adverse  to  the  lawfulness  of  war,  the  op- 
pression was  tho  more  grievous  of.  getting  him  impressed 
into  the  navy  to  serve  in  war ;  and  that  the  whole  pro- 
ceeding was  highly  scsandflkms  and  unjustifiable ;  and  tliat 
it  is  aggravated  by  the  i^tenqits  to  justify  it  in  this 
Court,  and  by  the  allegation  that  the  Lords  of  the  Ad^ 
miralty  must  have  been  mislcnl  by  the  representations  of 
fanaticd  sectaries  when  they  gnve  the  punsner  a  dis- 
cfaairge  and  pvotf9c(ioit ;  and  also  by  the  hurrying  away 
8  person  dedicated,  as  Ik  was,  to  religious  functions, 
without  commuiiici^ion  with  his  wife  and  family  of  tl»t 
event,  witboi^t  any  imvestifntien  or  farm  of  kw,  and 
without  aflTettfinf  an  opporti^idty  for  the  Courts  of  Jus« 
tice  to  iatetpose  in  hb  behalf:  Therefore^  on  the  whole, 
rqids  the  defanoei,  wliether  founded  on  the  pvrsuer^^ 
having  onee  been  a  seafiunng  man,  or  on  the  reKgiout 
doctrinca  he  is  said  to  hav«  taught,  or  on  the  sedition* 
speeches  which  it  is  stated  that  it  was  rumoured  he  ut- 
tered ;  and  refuses  tlie  representation,  and  adheres ;  and 
fnther,  finds  the  pursuer  entitled  to  L.10A  sterling,  as 
a  solatimm  for  the  wrong  be  suffered ;  together  with  in^ 
demnification  of  the  expenoes  ineorved  by  him,  personal 
or  otherwise,  in  obtaining  his  delsvocance,  and  expences 
of  process;  and  oniains  accoqi^  thereof  to  be  put  in^ 
enddeeems^^  « 

f 

Mr  Campbell  presented  a  petition  against  this  judgment 
to  the  whole  Court,  to  which  answers  were  made  by  Mr 
j|[* Arthur  5  Md  the  cause  was,  upon  these  pleadings,  adi 


CB  TBC  CASE  OF  DONAU>  M^ARTHUR, 


180B:    acted,  tikfcj  found  b6  dMIf^ies  ^u^     Thb  jud^ent  w«s 
carried  bj^alipeal  to  the  HouM  of  Lonb,  wliere  it  was 
afterwards  aflfamwd  by  Lofd  Maasfidd*    When  I  look  ai 
tins  Case,  I  nerer  oail  gH^  into  tlie  Idea  of  Awarding  da* 
inagts  ligaimt  a  gentleaiaa  aetlng  im«tJUe^  and  mereiy  de* 
Hvering;  k  man  to  the  regukting  officer,  lebvisg  it  to  bim, 
to  Judge  whetfa^  lie  is  r  fit  object  of  the  iraprees  or  not ; 
fati,  Rs  to  #iiRt  foltowied^  I  hold  thfit  the  defender  is  not 
Sable  tdt  it  \  mndf  if  the  |iulRiier  considers  Umself  ng* 
gtieired)  he  mtast  sfeek  rqiariittofi  freiA  Captain  Tatham. 
I  see  the  Lend  CMKnaiy  has  fisUnd  that  there  was  no  nuJa 
JUtcB  on  th^  ^rtI  bt  Mr  Campbdl  (  end)  therefore,  I  say^ 
that  if  bmrn^JUki  WRsiuffictent  lo  walrant  the  proeeedti^ 
of  the  J«itiete  in  the  case  I  have  tnentioHedi  it  must  be 
nsore  than  Aifficiebt  to  jnstifj  Mr  CaMpbeH  in  this  in« 
stance.     I  tan  satiidfied  thftt  bt  atsted  without  any  inahcs 
iaUmua  ;  indeed^  the  contrary  is  sc^  alleged  <  there  is  no 
greund  of  resentaoent  ^peeifed^  nor  hmy  previous  quarrel 
said  to  hRTe  tahcto  phicet  tad,  in  these  i^ircRmstances^  I 
sever  Oan  £nd  hifti  iiiMe  in  dalnagte  M  aH,  miieh  less  in 
the  lat^  sekn  of  ^boBsliges  afitard^  fa^  this  iateriocRtor. 

i  oTwn  I  rather  tUiic  the  interlocRtor  is  right  As  to 
if^mfidtty  iiain  is  «  great  distinistioli  be^wist  the  case  of 
ft  person  -taieavoliring  fcirly  to  littain  his  end  by  the 
means  wfaidi  he  employs,  and  oM  ffho  nses  the  means 
fw  some  object  *diiier«nt  Iraki  what  he  ^^fessesw  A  bmrii 
must  notdoevil  that  good  nsay -come.  It  foR  most  essen- 
tiai  circianstaUce  in  this  case,  that  altfatoRgh  Mr  Camp- 
bell affected  to  luite  no  other  end  in  viiiw  but  to  senre  the: 
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public,  his  real  purpose  was  to  get  quit  of  a  man  who,  1808. 
he  sajs,  was  guilty  of  inpf oper  ^pduot*  Now,  when  I 
see  a  man  endeavouring  to  obtain  even  a  good  object  bj 
indirect  OMans,  I  have  no  idea  duit  it  ia  pcmihie  be  can 
be  in  hom^JUk,  The  great  ohjeotiQn  to  hla  pracecdiBgi  is, 
that  there  was  no  eomplaittttvatt  inqmry  intO'  the  cinui8»- 
stances.  It  is  very  likely  that  the  pursoev  was  in  that  si- 
tuation that  rendered  \t  proper  to  eKamin^  his  ease.  There 
is  no  doubt  that  he  was  oaee  at  sea,  though  il  is  equally 
clear  that  he  had  abandoned  it  for  such  a  time  as, 
to  the  charaoter  he  had  taken  up,  exempted  hips 
pletely  from  the  impress.  It  Is  said  that  the  d^fend^  did 
not  know  of  the  pursuoi^s  having  got  %  meeting-4ouae ; 
and  this  shews  that  he  was  not  at  the  pains  to  make  aay 
inquiiy  viptm  the  subject ;  whik,  at  the  same  time,  it  docs 
Slot  appear  thatbe  had  any  reaseu.to  doubt  the  fmiA  of  the 
pursuer^s  being  entirely  4i^^«ted  of  his  formof^  character. 
Prom  aH  diis  it  follows,  that  he  must  be  liable  in  daoMges 
for  the  injury  wUeh  the  punuer  l^s  suflhsed  while  in  the 
hands  of  those  to  wIkms  b*  was  parried ;  for  I  think  thip 
defender  is  answerable  lisr  all  the  ifidiffeet,  fs  well  as  the 
iounediate  oonsequenees  ariiiing  from  the  ii^iiry.  The 
ease  is  very  different  of  Justiees  of  the  Beaee  eeamining 
ii|to  facts,  aqd  deciding  aoeovding  te  the  best  of  theif  judg^- 
■lent,  and  not  ezamining  at  all;  so  that  the  ease  of  the 
riots  at  yiontrose  is  not  applicable :  but  if  th^  Justices 
tkere,  even  with  a  goad  object,  had  made  use  of  thecoma 
pvebending  act  for  a  purpose  fvhich  it  would  not  haye  au« 
tl^aed,  it  cpuld  never  be  said  that  they  weie  aptiog  k^ 
miJUe.  \  think  the  damages  here  could  not  be  less ;  and 
therefore  I  am  for  adhering  to  tl|e  ynterio^utor. 


TBB  CAgE  OF  DOVALD  M^ARTBOR, 


LORD  JUSTICE  CLERK. 

From  the  manner  in  which  the  circumstances  of  thf^- 
case  were  stated  in  the  petition,  I  at  first  thought  tlie  inr 
terlocutor  wrong ;  but  on  considering  the  matt^j  and  see^ 
ing  from  the  answers  how  the  fact  really  stands,  I  now 
think  it  is  right ;  and  if  I  were  disposed  to  alter  it  at  all, 
it  would  be  to  find  higher  damages  due.  In  the  first 
place,  I  hold  the  fact  to  be  fixed  from  its  not  being  de<- 
nied  l^  the  defender  when  called  iipon^  that  this  man  did 
iomajtde  qmt  the  sea  in  1801,  under  circumstances  which 
entitle  us  to  saj,  that  be  had  quitted  it  altogether;  and 
not  as  a  ten^xinuy  measure  to  secure  himself^  from,  the 
impress.  In  what  situation  a  seaman  can  be  fairly  said 
to: have  quitted  the  sea  as  a  professiQu,  is,  in  general,  an 
arbitrary  question,  dejpending  upon  particular  facts  and 
circumstances.  In  the  case  of  Marshall,  wbere  two.of 
Mr  Cunninghain^ejeweUei?smen  were. impressed,  and 
presented  bills  of  sittpoision,  they  had  different  fates. 
One  was  an  appr»»tiee,  and  the  Dther  a  journeyman ;  nei* 
ther  of  theml  had  been  long  absent  from  the  sea.  The 
maniwho  had  bound  himself  was  .held  to  have  thus  given 
oomplele  evidence  that  he  had  abandoned  it  permanently, 
since  in  fact  he  had  no  power  to  return  to  it :  but  as.  to 
the  other,  who  had  begun  merely  to  work  at  day  wages, 
this  was  not  held  to  be  such  a  dereliction  of  the  sea  as  to 
exempt,  him  from  the  impress.  Here,  however,  your 
Lordships  have  an.  abandonment  of  four  years  standing, 
fixed  to  hare  opmmenoed.  in  1801,  and  lasting  till  1805. 
This  is  certunly  a  Umg  period ;  and.  it  is  not  alleged  that 
it  was  yitenrupted  by  any  occasional  returns  to  the  sea.-^ 
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It  II  ti6t  ftaid,  that  during  the  summer  he  had  resumed  Ms  180B. 
former  business  of  a  herring-curer,  preaching  only,  in  win* 
ter.  It  is  said  that  he  was  not  a  preacher ;  but  it  is  clear 
that  he  had  so  far  dedicated  himself  to  the  service  of  re- 
ligion,  as  to  be  regularly  ordained ;  that  is,  •  he  had  got-a 
church.  Under  these  circumstances,  the  question  is,  first, 
whether  he  was  at  all  liable  to  the  impress ;  and,  second- 
ly, whether  he  was  impressed  htma  fidt  by  the  defender. 
Now,  it  is  plain  that  he  was  not  liable  to  be  impressed, 
even  by  Captain  Tatham  himself;  and  I  don't  think  that 
this  gentleman  was  at  all  called  upon  to  interfere :  For, 
what  is  his  justification  ?  He  says  that  he  acted  as  a  Jus- 
tice of  Peace :  But  it  is  not  tiie  business  of  Justices  of 
the  Peace  to  take  up  seamen.  He  quotes,  however, .  (cer- 
tain letters  written  to  the  Lord  Lieutenants  of ^  cpunjties, 
in  the  year  1803.  Now,  upon  that  occasion,  the  admi- 
nistration certainly  did  write  circular  letters  to  the  Lord 
Lieutenants  of  counties,  desiring  them  to  recommend  to 
the  Magistrates  to  give  information  tp  the  proper  ofiicer 
of  any  seamen  that  might  be  skulking  in  their  neighbour- 
hood* This,  however,  was  not  a  standing  impress  war- 
rant ;  it  was  <mly  to  last  for  ten  years ;  and  the  proper 
course  for  any  Magistrate  who  had  heard  of  such  men, 
was  to  give  information  to  the  regulating  officer,  whose 

• 

duty  even  jthen  would  not  have  been  to  impress  them  brtvi 
mumuy  but  simply  to  seize  them,  and  then  to  inquire,  in 
the  first  place,  whether  they  had  ever  been  at  sea ;  and, 
secondly,  whether  they  were  still  liable  to  be  impressed. 
The  doctrine  held  by  this  gentleman,  I  fear,  would  trans- 
form every  Justice  of  Peace  into  an  impress  officer.  Still 
the  question  is,  under  this  mistaken  idea,  did  he  act  bona 
fiix, ;  and,  on  the  whole,  I  am  clear  that  he  did  not. 
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1806-  tkovgli  witk  good  intentioitf.  It  is  evident  tb»t  he  mtde 
the  impfeM  Mirice  a  cobr  qu^ntm  to  get  quit  of  t|ii«  mm ; 
•«-I  dare  fay  ha  thought  he  was  renderiag  the  country 
#ome  teryiee  in  doing  so ;  but  it  doa$  nol  follow  that  be 
is  justified  in  the  measoras  whkh  he  actually  adopted* 

The  ftpeech  of  th? Xord  Ordinary  wb^  9m0tly  m  con* 
formity  to  hi$  interlocutor. 

The  9eiiteoc«  of  th?  Lord  Ordinary  was  oflbmfid,  with 
i^stpenccff. 

» 

Counfiel  for  the  pursuei^  the  Hon.  Heiuy  ErAioo; 
Inglis  and  Robertson,  W.  S,  Agents,  Counsel  for  the  df  % 
fMder»  John  Clerk»  fyq. ;  J.  Compbellj  W.  8.  Agei^t^ 
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BOBERTSON,  FOBSYTH,  AND  CO. 

MERCHANTS    IN   GREENOCK^ 


JlOAXIftT 


STEWART,  SMITH,  AND  OTHERS, 

VNDERWRITERB  IN  GLA800W. 
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lNs|v»gl605^tli#8hq^Biit9^5bel4mgi9gtoR^  1809. 

Wonjihj  md  Compittjr,  pukd  for  liili|»  ia  Nor^  Seo- 
tb,  vhfloot  the  iria  to  rttivn  to  Britain  frith  a  cargo 
^  mood,  in  Hm  month  ef  Angiirt  180$,  inteUigence  was 
TOMivel  that  the  nm/A  Bnkj  having  parfeimed  h«r  oaU 
ward  wfi^  in  Mf<Bty>  was  about  to  ratnm  to  Britain, 
nftd  Aflhrent  insvranees  were  in  conaeqnenoe  made  upon 
iiie  drip  an)  cargo.  The  ship  was  insmtd  to  the  extent 
of  L.SfiOO,  the  snm  at  wUch  she  stood  rdoed  in  the  po- 
^ieias.  Of  this  tnm,  L.UMX)  was  iasraed  at  CSfeenodE, 
nad  L4000  at  Glasgow.  The  voyage  insured  was  at  and 
fmm  Halifiix  to  the  discharging  port  in  Britain,  with 
leare  to  caD  at  <2«ebac  t$^  any  parpo9e  whatever. 
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1809.  The  Ruby  sailed  from  Quebec  on  the  24th  August 
1805,  with  a  cargo  of  timber  for  Plymouth ;  "and,  on  the 
16th  of  September,  was  captured  by  the  Vaugador  of 
St  Andero,  a  Spanish  privateer.  She  was  plundered  of 
every  article  of  rigging,  sails,  &c.  which  could  with  safe- 
ty be  taken  from  her.  The  master  and  all  the  crew,  ex« 
cept  two  men  and  two  boys,  were  put  on  board  the  Vau- 
gador ;  and  in  this  situation  the  prize  was  dispatched  for 
France. 

On  the  18th  of  October,  the  owners  received  intelli- 
gence  of  the  capture  by  a  letter  from  the  Captain,  who^ 
mfter  having  been  detained  on  board  the  privatper  for  twa 
days,  was  put  on  board  of  an  American,  vessel,  and  land^i 
ed  at  Dover  on  the  13th  October. 

I 

Upon  the  receipt  of  this  intelligence,  the  owners  gave 
intimation  of  abandonment  to  the  underwriters  in  Green- 
ock ;  and  wrote,  oh  the. same  day,  to  fhe  broken  i|i  Glas- 
gow, to  give  a  'similar  notification  to  the  underwriters 
there,  which  was  accordingly  done  on  the  f<dlowing  day. 
The  master's  protest  was  had  before  the  Greenock  undev- 
writers  in  evidence, of  the  culture,  and  ratumied  by  them 
With  a  declaration,  that  tfaey  were  perfectly  satisfied,  and 
would  settle  for.a. total  loss.  It  was  then  transmitted  for 
the  same  'purpose  to^  the  underwriters,  ia  Glasgow,-  wha  re- 
ferred the  matter  to  two  of  their  own  number,  by  a  letter 
signed  by  them  on  the  Sist  October;  and,  after  remiinr 
ing  for  three  days  in  the  possession  of  these  gentlemei^ 
it  was  returned  by  them  oil  the  24th  to  the  brokers,  with  ft 
notification 'tikat  they  wore  completely  satisfied.      .; 
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Oo  the  afternoon,  however,  of  the  24th,  intelligence  1809. 
was  received  that  the  Ruby  had  been  recaptured  by  a 
Giierssey  privateer,  and  carried  into  that  island.  The  un- 
derwriters, in  consequence,  declined  to  settle  for  a  total 
Joss,  contending  that  the  owners  were  bound  to  take  back 
the  vessel,  and  only  to  claim  for  the  average  loss. 

In  order  that  no  injury  might  happen  to  the  vessdi 
from  lying  unclaimed,  the  Greenock  underwriters  agreed 
to  take  charge  of  her  for  all  concerned,  reserving  the 
question  for  the  decision  of  two  gentlemen  at  Lloyd^s,  to 
he  mutually  chosen  by  the  pailies.  The  vessel  was  ac- 
^rdingly  claimed  in  terms  of  thb  agreement,  and  carried 
safe  in^  Plymouth,  where  she  discharged  her  cargo  in'  the 
end  of  November. 

The  award  of  the  referees  being  in  favour  of  the  own- 
ers, Uie  Greenock  underwriters,  and  one  of  the  Glasgow 
tmderwriters,  settled  for  a  total  loss. 

The  other  imrupers  in  Glasgow,  however,  who  had  de- 
dined  to^accede  to  this  agreement,  still  refused  to  pay  for 
•  total  loss ;  and  the  owners  brought  their  action  before 
the  Judge-Admiral,  who  gave  decree  in  their  favour, 
vHh  e^qienees. 

The  cause  waa  then  brought  before  the  Court  of  Ses- 
sion by  suqiension,  and  a  good  deal  of  procedure  took 
place ;  in  the  course  of  which,  in  addition  to  their  argu- 
ment  upon  the  general  question,  the  underwriters*  main- 
tfuned,  in  pomt  of  fact,  that  l^e  vessel  had  been  origin*^ 
flly  overvalued ;  that  tiiere  had  been  no  complete  aban- 
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1800.  donmont,  but  only  an  attempt  to  abandon,  before  the  news 
of  the  recapture  arriTed ;  and  that^  even  if  there  had  been 
a  complete  abandonment,  the  owners  Jiad  si|b<equentljr 
departed  from  it.  They  ftuled«  however,  in  establishing 
4my  of  these  facts ;  and  the  Lord  Ordinary  (Woodhouse- 
lee)  having  given  judgment  in  fkvour  of  the  owners,  tlie 
underwriters  gave  in  a  petition  to  the  Court,  which  was 
advised,  with  answers,  on  the  10th  of  February  1809, 
when  their  Lordships  delivered  the  following  opinions  up« 
on  the  question. 

LORD  ARMADALE. 

This  is  a  case  of  great  inportance;  and  it  is  parhapa 
attended  with  some  difficulty,  if  the  daeision  which  haa 
been  referred  to  is  to  be  considered  by  us  in  forming  our 
opinions*  The  petition  coatains  two  grounds  for  deprive 
ing  the  owner  of  the  vessel  of  his  right  of  abandonment^ 
and  churn  for  a  total  loss,  even  supposing  that  right  t* 
have  been  originally  possessed  by  him,  and  to  have  been 
legaUy  exercised*  Tbew  I  sh«H  first  oonsider  in  a  very 
few  wordsv-ii^It  is  said»  in  the  iiivt  plaoe»  Ifcat  there  was 
an  overvahiatioo  md  unfttr  insuiiwce»  thertsiel  being  va» 
lued  at  L.8600,  while  in  fact  she  wea  not  worth  near  aoi 
much;  and  if  this  statement  were  well  fottttkd,  Aase 
could  be  no  doubt  as  to  the  result  But,  when  I  examine 
the  evidence  produced  in  support  of  it»  I  think  it  amonnta 
to  nothing  more  than  nsare  infenrac^  attaoqiled  to  be 
drawn  from  the  price  fit  which  the  vassel  was  afterwasda 
sold,  although  by  that  time  her  sttuation  bad  basoma  «*• 
tirely  different  6be  h«4  snffbned  some  imtmgB  ftqm  the 
esemy,  and  waa  after  all  eoU  withont  competition.    |n. 
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^Md  I  obierfe,  that  one  of  theie  retf  undenrriterr'luu 
siiKe  iRimred  tlie  vessel  at  the  same  value ;  audi  therefore, 
from  mmf  thing  jet  Ibid  before  us^  I  must  hold  this  plea 
as  not  established  in  (loiat  of  fact     The  othtr  plea  is, 
tliat  after  this  vessel  was  captured)  and  abandoned  by  die 
owners,  ttey  tfaemsellr«s  had  taken  charge  of  her,  and  thus 
abandoned  their  ri>andonment    Btit^  when  the  fact  is  ex* 
phined,  it  is  perfecAj  dear  that  what  was  done  in  this 
^wBf  was  not  dont  by  th*  owners,  but  bj  the  Greenock 
undenfiitars,  who  ^eem  to  have  acted  with  the  utmoit 
iRiness  nnd  UbcraKty.    Seeing  that  there  Was  grolind  for 
abaRdoRiRif  die  vessel,  they  took  chargt  of  her  for  the  be- 
nefit af  all  eoRcenied !  and  this  piHieeeding  on  their  part, 
the  patMoBttR  would  now  pcnuade  your  Lordships  was  a 
ileperture  from  the  sibaRdoRinant  by  theowMrs;^-^state« 
nost  fyt  which  there  is  do  foundation  in  the  evidence. 
The oase  thm  resohvs  into  R'qocation  df  very  gcReral  im- 
jpsltsRce,***4iainely,  how  far.  Under  the  cirouwislanees  that 
eeeumed,  there  was  asi  abandotMnent  to  which  your  Lord- 
sUpft  we  bound  to  give  elieet     The  facts  aie  dear,  and 
Ulfy  wtnbKshoi.    In  1606,  the  vessel  was  liroceeding  on 
ksr  n>yRge  ftom  Hahfax  to  Graat  Britain  ;-»Hm  the  IGth  of 
daptendkr  she  was  cafptored  ;«MtheaiaBler  was  put  ashore ; 
aid  dmro  is  soase  cvidtnce  to  shew  that  she  sustaiaed  da- 
mMgt  fipiM  die«nRmy>  die  txpeauit  of  repRhing  which  ^ 
nsDunlMl  to  a  tennd^MMe  sum.    The  accounts  of  this  event 
ssriivd  ttt  Oreenodc  on  die  16th  of  October,  accoRapaBied  by 
a  iieter  torn  the  eajptain,  infciinhig  has  owners  of  what  had 
hR|ipaiied;  undthey,  without ioamg  a  saoment,  ooRceiv- 
iRg  that  there  was  a  total  loss,  an  incident  against  which 
die  foUcy  tsipfssly  ptovides,  hDRMdiRtfly  notified  to  the 
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180d.  difTerent  underwriters  that  they  abandoned  the  VekxAit 
This  intimation  was  gmn  instantly ;  and  the  Glasgow 
underwriters,  upon  this  transfer  of  the  ri^  and  owner- 
ship of  the  vessel,  proceeded  so  far  very  properly.  I 
don't  think  there  wi»  a  reference ;  nor  was  there  any  oc- 
casion for  it.  Once  the  abandonment  is  made,  there  is  no 
occasion  for  any  thing  but  to  pay  the  money ;  and,  ac^ 
cordingly,  all  that  is  done  is  to  look  at  tbe  papers  to  see 
whether  there  was  a  capture. '  But,  on  the  evening  of  the 
24th  day  of  October,  accounts  arrived  of  the  recapture  of 
the  vessel ;  and,  after  all  that  has  taken  placed  the  ques- 
tion now  is,  whether  the  underwriters  are  entitled  to  in-^ 
sist,  that,  notwithstanding  the  capture  and  the  abandon- 
ment duly  intimated  'notwithstanding  the  subsequent  pro- 
ceedings between  the  parties,  the  transaction  shall  be  to« 
tally  overturned,  and  the  owner'^s  claim  restricted  to  a  par- 
tial loss  in  place  of  a  total  loss.  I  own  it  appears  to  me 
that  there  is  no  foundation  for  such  a  plea,  eidier.  in  the 
terms  of  the  policy  or  in  the  prinriples  of  justice  or. ex- 
pediency. It  is  proper  and  necessary  that  a  line  should  be 
drawn  when  this  transfer  of  ownership  shall  be  conqilcte* 
There  is  no  line  more  proper — ^more  suitable  to  the  strict 
terms  of  the  contract— more  consistent  with  justice  and 
expediency,  as  applicable  to  the  rights  of  the  parties,' than 
that,  where  a  fair  and  full  right  of  abandonment  has  been 
exercised,  upon  the-  view  of  a  total  loss  at  the  time,  a- 
gainst  which  the  policy  provides,  the  right  of  the  insured 
to  recover  the  amount  of  that  loss,  shall  then  be  complete ; 
after  which,  the  underwriter  shall  not  be  permitted  to  un- 
do the  transaction,  merely  because  subsequent  emerging 
pir^umstances  hfive  rendered  it  for  his  interest  to  do  so.-^ 
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X  •  see  nothing  in  a  policy  of  insunmce  which  entitles  a.   1S09. 
party  to  say,  that  where  an  abandonment,  arising  from  a 
total  loss,  has  taken  place,  where  the  owner  of  the  vessel 
lias  divested  himself  of  his  right,  and  decUred  to  the  un- 
derwriter that  the.  vessel  is  thenceforth  his  property,  he 
shall,  nevertheless,  at  any  distance  of  time,  be  permitted 
to  invert,  the  whole  right  of  the^  parties.     There  is  no 
foundation  for  such  a  plea  in  the  terms  of  the  contract, 
«nd  still  less  in  the  principles  of  justice  and  expediency. 
It  so  happened,  that  tUs  vessel  wa^r  recaptured  and  brought 
into  port  after  a  short  interval  of  time.    But  it  might  have 
happened  otherwise  v  and  we  must  look  to  cases  of  that 
nature  in  judging  of  the  present.     Suppose  a  vessel,  saiU 
ing  upon  a  foreign  voyage,  is  captured  in  the  Channel— t 
abandonment  made,  and  the  underwriters  concluded;--* 
but  shall  it  be  said,  that,  for  an  indefinite  length  of  time, 
they  are  to  keep  the  whole  contract  in  suspense,  and  the 
parties  uncertain  as  to  the  situation^in  which  they  stand  .^ 
In  short,  this  is  a  question  on  a  contract  of  insurance  un- 
der wliich  the  rights  of  the  parties  cannot  be  kept  afloat, 
or  permitted  to  depend  upon  any  future  contingencies,  o* 
therwise  it  would  be  productive  of  the  greatest  injury  to 
all  parties ; — ^to  the  owners  of  the  vessel,  who  have  fairly 
abandoned  her,  and  are  entitled  to  claim  as  for  a  total 
loss  under  the  poiky ;  and  to  the  underwriters,  who,  from 
the  date  of  the  abandonment,  may  justly  consider  them- 
selves as  fully  invested  with  the  prc^erty  of  the  ship.    As 
to  the  cases  that  have  been  mentioned,  it  is  clear,  that, 
where  accounts  of  recapture  have  arrived  at  the  same  time 
^ith  those  of  capture,  the  parties  are  placed  in  a  situation 
totally  dillerent.    There  they  are  plainly  ^ntitled^  to  clain) 
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iMd.  ad  for  &  pattial  loM,  ttiid  not  as  for  a  total  loss ;  but  tluf 
principles  of  such  cases  do  not  in  the  slightest  degree  tonchf 
the  present.  We  mnsl  here  draw  the  line ;  and  I  thinlc 
no  better  line  can  be  drawn  than  that,  where  a  fair  abaa^ 
donment  has  been  made  by  tiie  owners,  and  accepted  by 
the  underwriters,  it  must  be  held  as  a  fixed  and  conclud-^ 
ed  transaction.  It  is  said  that  the  contract  of  insurance 
is  a  mere  contract  of  indemnity  i  and  this  is  so  iar  very 
true :  but  the  owner  of  the  vessel  is  seeking  no  more  than 
indemnity,  when  he  claims  as  for  a  total  loss,  after  hav-» 
ing  surrendered  his  vessel  to  the  underwriters.  The  un- 
derwriter has  obtained  the  property  of  the  vessel  subject 
to  the  loss  under  the  policy ;  and  I  can  see  no  danger  to^ 
the  interest  of  any  party,  in  giving  effect  to  a  right  recog« 
nised  by  the  policy^  and  so  esterdsed  as  to  leave  parties 
fully  apprised  of  the  situation  in  which  they  stand. 

LORD  HEKMAND. 

As  I  agree  with  almost  every  thing  which  your  liord* 
ships  have  heard,  I  shall  say  but  a  few  words  in  thia  case. 
Certainly  thb  petition  did  excite  some  doubt  in  my  mind. 
The  argument  b,  that  the  ship  was  first  captured  and  re* 
captured;  and  that  then  there  was  not  an  abandonment^ 
but  merdy  an  attempt  to  abandon  on  one  side.  I  take  all 
this  to  be  completely  erroneous  bwa  beginning  to  end. 
It  is  demonstrated  in  the  answers,  that  the  abendcmment 
took  place  while  the  ship  was  believed  to  be  in  the  handa 
of  the  enony.  She  was  cultured  on  the  IGth  September, 
and  the  news  arrived  in  Greenock  on  the  18th  of  October. 
On  that  very  day,  notice  of  the  abandoimxent  Wad  given ; 
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May,  more,  a  reference  was  entered  into  to  Messrs  M^Mil-  1809. 
Ian  and  M'CulIoch,  and,  on  the  24-th,  an  award  was  given, 
as  for  a  total  loss.  How  is  it  possible  that  all  diis  can 
be  got  the  better  of  by  the  referee  himself.'^  As  to  re<( 
linquishing  the  abandonment,  it  appears  to  me  that  the 
respondents  never  did  so,  by  assuming  the  management 
of  the  vessel,  which  was  done  by  the  Greenock  under- 
*writers,  and  was  in  truth  a  confirmation  of  the  abandon- 
ment.  We  are  told  that  a  contract  of  insurance  is  a  con- 
tract of  indemnity;  and  upon  this  subject  my  opinion 
coincides  entirely  with  the  doctrine  stated  by  Lord  Mans- 
field, in  the  case  of  Hamilton  versus  Mendes,  referred  to 
by  the  respondents.  The  Noble  Lord  says,  <  I  desire  it 
may  be  understood,  that  the  point  here  determined  is, 
that  the  plaintiff  upon  a  policy  can  only  recover  an  in- 
denmity,  according  to  the  nature  of  his  case  at  the  time 
of  the  action  brought,  or  at  most,  at  the  time  of  his 
offer  to  abandon.  We  give  no  opinion  how  it  would 
be,  in  case  the  ship  and  goods  were  restored  in  safety 
between  the  offer  to  abandon  and  the  action  brought, 
or  between  the  commencement  of  the  action  and  the 
verdict ;  and,  particularly,  I  desire  that  it  may  not  be 
inferred  that,  in  case  the  ship  or  goods  should  be  re- 
stored after  the  money  is  paid  as  far  a  total  loss,  the  in- 
surer could  Compel  the  insured  to  refund  the  money, 
and  take  the  ship  or  goods.  That  case  is  totally  diffe- 
rent from  the  present,  and  depends  throughout  upon 
different  principles.  Here  the  event  had  fixed  the  loss 
to  be  an  average  loss  only,  before  the  action  brought, 
before  the  offer  to  abandon,  and  before  the  plaintiff  had 
notice  of  any  accident ;  consequently,  before  he  could 
make  an  election.    Therefore,  under  these  circumstank 
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1809.   ^  ces,  we  are  of  opinion^  that  he  cannot  recover  for  a  to^ 

<  tal  loss,  but  for  an  average  loss  only,*  the  amount  of 

<  which  is  ascertained  by  the  jury.^  This  I  take  to  be 
exceeding  good  law ;  and  as  I  think  it  applies  clearly 
against  the  argument  of  the  petitioners,  I  found  my 
opinion  in  a  great  measure  upon  it.  There  was  here  no 
reason  to  expect  a  recapture ;  the  insured  acted  under 
that  impression,  and  fairly  abandoned  the  vessel,  in  the 
view  of  a  total  loss.  All  this,  however,  is  digression  ;  as 
the  sole  question  at  present  before  us  regards  the  relevan- 
cy of  the  facts  stated  in  the  petitioners^  condescendence ; 
all  of  which  are  shewn,  to  my  convicti(m,  to  be  either  dis« 
proved  or  irrelevant.  The  first  article  simply  states  the 
fact  of  the  insurance.  The  second  states,  that  the  vessel 
was  captured  by  a  Spanish  privateer ;  and  that  the  injury 
done  to  her  did  not  exceed  L,  10  or  L.20  in  value,  whereas 
it  appears,  that  before  she  could  put  to  sea,  the  expence 
of  repairs  alone  amounted  to  nearly  L.  300.  In  the  third 
article,  it  is  said,  that  notice  of  the  abandonment  was  not 
given ;  but  it  is  clear  that  due  intimation  to  that  effect 
was  made,  from  the  circumstance  of  the  reference,  and 
the  transactions .  which  followed  upon  it.  Then,  as  to 
the  averment,  that  the  chargers  paid  the  salvage  to  the 
captors,  it  is  disproved,  it  being  clearly  shewn  that  this 
was  done  by  the  Greenock  underwriters ;  and  though  the 
fact  had  been  otherwise,  it  is  nothing  to  the  purpose.  In 
like  manner,  the  statement  with  regard  to  the  sale  at 
Plymouth  is  totally  irrelevant,  as  it  is  clear  that  the  res^ 
pondents  had  no  share  in  the  transaction.  The  case 
which  has  been  printed  resembles  the  present  in  some 
particulars ;  but  all  I  shall  say  is,  that  if  it  is  to  be  held 
as  precisely  similar^  it  has  been  nude  judicata^  though  there 


AGAIK9T  STEWART)  SMITH,  AND  OTHERS. 


83 


Is  one  material  circumstance  in  which  the  cases  differ  toto  •*''^^- 
€nto ;  namely,  that  here  there  was  an  abandonment  deli- 
berately made  and  accepted,  followed  by  a  reference  for 
settling  the  loss;  while,  in  the  other  case,  there  was  simply 
an  offer  to  abandon,  which  does  not  appear  to  have  been 
accepted  when  the  news  of  the  recapture  arrived  After 
all,  I  think  the  question  is  to  be  ruled  by  the  principles 
laid  down  by  Lord  Mansfield,  in  the  case  of  Hamiltoik 
and  Mendes.    ' 

LOtlD  B ANNAT YNE. 

It  appears  to  me  that  the  insured  proceeded  with  th6 
greatest  fairness,  and  that  the  underwriters  were  com* 
pletely  satisfied  of  there  being  a  regular  valuation.     It  \h 
said  that  an  abandonment  bad  not  been  made  before  the 
news  of  the  recapture  arrived ;  and  if  that  had  been  the 
fact  I  should  have  viewed  the  matter  very  differently. 
It  is  no  doubt  true  that  a  contract  of  insurance  is  a  ^ori* 
tract  of  indemnity  ;  but  where  a  capture  takes    place, 
there  is  every  reason  to  believe  the  loss  to  be  total.     It 
may  indeed  turn  out  to  be  a  partial  loss;  but,  in  the  mean- 
time, it  is  a  matter  of  discretion  with  the  insured,  whether 
he  will  claim  as  for  a  total  loss,  dr  suspend  that  claim 
upon  the  chance  of  a  recaptuiie.    When  he  has  once  ex- 
ercised his  discretion,  however,  by  making  a  fair  aban- 
donment,  he  is  entitled  to  a  totals  reimbursement ;  and 
what  is  then  done  cannot  afterwards  be  undone.     A  very 
short  time  indeed  elapsed,  in  the  present  case,  between  the 
capture  and  the  recapture,  but  it  might  have  been  much 
greater ;   and  during  all  this  indefinite  period,  is  he  bound 
to  suspend  his  whole  transactions  in  the  expectation  of  a 
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1809.  recapture  ?  Mj  opinion  is,  that  he  is  not,  whatever  may 
be  said  of  cases  where  the  news  of  the  recapture  arrives 
before  the  abandonment. 


LORD  PRESIDENT  (Blair.) 

This  is  certainly  a  case  of  some  difficulty,  and  entirely 
new.  So  far  as  we  know,  there  is  no  direct  authority 
applicable  to  it,  either  in  the  English  law  books,  or  in 
the  Decisions  of  the  Courts,  except  the  report  which  has 
been  printed  and  laid  before  your  Lordships.  It  is  never- 
theless our  duty  to  decide ;  and  the  novelty  and  difficulty 
of  the  case  can  only  serve  as  some  excuse  for  us,  in  case 
we  shall  happen  to  be  wrong.  What  has  occurred  to  me 
upon  the  subject  coincides  entirely  with  what  I  have 
heard,  and  therefore  I  shall  make  but  a  very  few  observa^ 
tions.  At  first  view  there  is  something  in  the  case  which 
does  create  a  little  doubt ;  and  it  is  this,  that  at  the  time 
when  the  abandonment  was  made,  and  the  underwriters 
required  to  settle  on  the  footing  of  a  total  loss,  if  the  true 
state  of  the  fact  had  been  known  to  the  parties,  there  was 
no  ground  for  any  abandonment.  The  insured  had  no 
title  to  abandon,  and  the  insurers  might  have  said,  we 
will  not  accept  of  an  abandonment ;  there  is  not  a  total 
loss,  there  is  only  a  partial  loss.  But  I  take  it  to  be  the 
fundamental  basis  of  insurance  law,  on  which  must  de- 
pend  every  transaction  Uetwixt  the  insurer  and  the  insur- 
ed, that  you  are  not  to  consider  the  facts  as  they  really 
are  at  the  date  of  the  contract,  because  it  often  turns  up- 
on facts  which  are  long  ago  past.  If  the  parties  do  not 
imow  the  facts,  it  signifies  nothing  to  the  validity  of  the 
insurance  ;  their  rights  do  not  depend  upon  the  real  state: 
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jof  the  fact)  but  cmly^upon  the  fact  so  far  as  it  has  1809. 
come  to  their  knowledge  at  the  date  of  the  contract.  A 
vessel  is  insured  which  has  sailed  some  months  ago  ;  the 
insurer  and  the  insured  know  nothing  of  her  safety,  or 
whether  she  may  not  have  been  totally  lost ;  yet  it  is  of 
no  consequence  to  the  policy,  because,  according  to  their 
intelligence  and  belief,  she  is  subject  to  the  risk  of  the 
voyage.  It  would  be  perfectly  absurd  to  say  that  all  this 
proceeded  upon  a  mistake,  and  that  the  insurance  was  to 
be  void,  because,  in  fact,  the  vessel  was  not  in  existence  at 
the  time  it  was  made.  The  parties  proceed  upon  facts, 
not  as  they  really  are,  but  as  they  believe  them  to  be 
from  the  intelligence  io^  their  possession.  In  *the  present 
case,  when  the  news  of  the  capture  of  this  vessel  arrived 
at  Greenock,  and  came  to  the  knowledge  of  the  insured, 
she  was  a  captured  vessel,  and  they  were  entitled  to  pro* 
ceed  upon  that  footing.  At  the  time  they  made  the  aban- 
donment she  was  a  vessel  lost,  with  only  a  chance  of  the 
loss  being  repaired  by  a  recapture.  In  this  situation  I 
cannot  doubt  that  this  was  a  total  loss,  which  founded  the 
insured  in  a  right  to  abandon.  The  chance  of  a  subse* 
quent  recapture  signified  nothing ;  and  therefore  it  is  so 
far  clear,  that  the  insured  went  upon  solid  grounds  when 
they  made  the  offer.  They  did  no  more  than  what  they 
had  a  right  to  do ;  and  the  underwriters  had  no  title  to 
refuse  it,  because  no  intelligence  of  a  recapture  had  then 
arrived.  An  offer  to  abandon  is  made,  under  circumr 
stances  which  justified  it ;  that  offer  is  not  refused,  but 
accepted  of  by  the  underwriters  at  Greenock,  and  the 
matter  settled.  As  to  the  Glasgow  underwriters,  a  letter 
is  sent  to  the  broker,  desiring  him  to  notify  the  abandonr 
inent  to  them.    He  did  so  accordingly ;  and  we  have  evi^ 
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1809.  dence  that  they  accepted  of  it,  because  they  appointed 
two  of  their  number  to  settle  the  loss.     The  award  for  the 
amount  of  the  loss  was  not  signed,  and  there  wi^  no  rea- 
son for  it,  because,  the  abandonment  being  made,  the  right 
of  the  insured  was  then  complete.     To  enable  the  broker 
to  settle  the  loss,  the  protest  was  sent  to  him,  with  which 
he  writes  that  the  underwriters  were  satisfied.     There  is 
evidence  also,  that  the  broker  had  made  9  statement  of  the 
loss,  although  it  is  not  signed  by  the  referees.      In  short> 
not  only  is  the  abandonment  made,*  but  accepted  of,  and 
measures  used  for  making  a  settlement  of  the  loss.     Then 
came  news  of  the  recapture  of  the  vessel,  which  was  lat* 
terly  carried  into  the  place  of  her  destination.     Upon 
this  the  question  arose,  whether  the  underwriters  were 
entitled  to  insist,  that,  notwithstanding  all  that  had  taken 
place,    this    event  was   to  undo  every  thing,  to  throw 
every  thing  loose,  and  compel  the  assured  to  take  back 
their  ship,  and  settle  upon  the  footing  of  an  average,  in 
place  of  a  total  loss.     A  dispute  also  arose,  which  of  Ihe 
parties  was  to  take  charge  of  the  vessel.     It  is  clear  that 
this  was  done  by  the  Greenock  underwriters ;  but,  although 
it  had  not,  it  would  not  make  the  least  difference  upon 
the  question,  because  the  rights  of  the  parties  must  have 
been  preserved  at  the  time.     I  think  it  should  always  be 
done  by  mutual  agreement,  the  rights  of  parties  being 
subject  to  after  disctission  in  a  court  of  law.    But,  whe- 
ther this  was  done  or  not  does  not  signify ;  and  therefore 
the  question  just  comes  to  be.  After  an  abandonment 
made,  and  steps  taken  for  paying  the  loss,  does  the  Intel? 
ligence  of  a  subsequent  recapture,  which  converts  it  from  a 
total  to  a  partial  loss,  entitle  the  underwriters  to  throw 
every  thing  loose  ?    I  conceive  that  the  underwriter  has 
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no  such  power,  after  a  settlement  had  gone  so  far.  I  1809. 
see  no  such  poweic  mentioned  in  our  law  books;  and, 
were  it  to  be  permitted,  it  would  lead  to  the  greatest  con- 
fusion and  embarrassment  in  the  affairs  of  merchants, 
whose  great  object  is  to  have  all  their  transactions  imme* 
diately  closed  and  settled,  and  to  whom  it  is  of  the  high- 
est consequence  to  know  whether  they  are  to  receive  back 
their  ship,  'and  so  claim  for  a  partial  loss,  or  to  be  paid  at 
once  the  whole  sum  assured.  I  shall  only  say,  that,  if 
such  a  power  is  to  be  allowed  the  underwriter,  it  ought  to 
be  limited  to  a  certain  period ;  because,  according  to  the 
argument  maintained  by  the  petitioners,  although  the 
news  of  the  recapture  had  arrived  at  the  distance  of  weeks 
or  months,  they  were  still  entitled  to  overthrow  the  whole 
transaction.  Then,  let  us  reverse  the  case  :  we  have  here 
the  underwriter  insisting  that  the  abandonment  shall  be 
undone  ;— it  might  happen  to  be  for  his  interest  that  tJ)Q 
reverse  should  be  the  case.  Suppose  the  insured  on  goods 
made  an  offer  to  abandon,  and  that  after  matters  had 
been  settled,  the  goods  should,  by  a  sudden  rise  of  prices, 
become  greatly  more  valuable,  so  as  to  make  it  for  the 
interest  of  the  insured  to  get  back  his  goods,  would  it  be 
tolerated  that  the  insured,  after  they  had  said,  we  aban- 
don to  you*  the  goods,  and  will  claim  our  money,  to  come 
back,  at  any  distance  of  time,  and  reclaim  the  goods,  be- 
cause they  found  them  more  valuable  ?  It  appears  to  me 
to  be  clear,  on  grounds  of  law  and  justice,  that  no  such 
plea  ought  to  be  listened  to.  My  opinion  is  for  adhering 
to  the  judgment. 

*  Counsel  for  the  petitioners,  R.  Craigie  and  R.  Forsyth, 
Esqrs. ;  Agent,  Andrew  Steele,  W.  S.— For  the  respon-p 
dents,  J.  Clerk,  F.  Jeffrey,  and  A.  Skene,  Esqrs. ;  Agents^ 
pibson^  Christie  and  Wardlaw. 
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(SECOND  DIVISION.) 


— X 


THE   CASE 


or 


PAVID    SNODGRASS    BUCHANAN 


OF  BLANTTRB  PARK,   SSQ.  PurSKtr, 


I 
I 


AGAtMBT 


MRS  JANET  BUCHANAN, 

8POU8E  OF  MR  CHARLES  MACKAB,   RZ8IDINO  IN  ST  NIKIANS^. 

AKD  HIM  FOR  HIS  iNTEBESTy  Defenders. 


1810.  The  late  Mr  Dugald  Buchanan  of  Craigievearn  died 
about  the  jear  1774,  without  any  lawful  issue^  but  lear. 
ing  a  liatural  daughter  who  had  lived  in  family  with  him 
from  the  period  of  his  marriage  to  that  of  his  death.  Bj 
this  last  event  the  estate  of  Craigievearn,  in  consequence 
of  the  failure  of  nlale  relations,  devolved  upon  Miss  Janet 
Buchanan  who  resided  in  Edinburgh,  the  sister  of  the 
deceased,  burdened  with  a  jointure  of  L.200  a  year  to 
his  widow,  Mrs  Buchanan  of  Craigievearn.  Between 
tiiese  two  ladies  a  law-^uit  took  place,  relative  to  some  oF 
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the  property  teft  hj  Mr  Buchanan ;  and  this,  joined  to    18101 
some  other  irritating  circumstances,   enUrelf  alienated  ^ 
them  irdm  each  other. 

After  Mr  Buchanan's  death,  his  natural  daughter,  whq 
was  named  Jaitet  Buckanan,  resided,  with  his  widow,  and 
was  educated  and  brought  up  in  a  manner  suitable  to  the 
■tation  of  her  father.  But,  in  Uie  year  1769,  in  cons^ 
qo«nce  <^  a  difference  with  the  old  lady,  she  quitted 
Glasgow  and  went  to  Edinburgh,  where  she  met  with  a 
cordial  reception  frotn  lier  father'^s  sister,  Miss  Janet  Bu-  ' 
cbanan.  She  was  nerer  afterwards  reconciled  to  Mrs 
Buchanan,  but  lired  with  Miss  Janet  Buchanan,  who  had 
contracted  a  great  partiality  for  her ;  insomuch  that  upon 
her  own  death,  which  happened  in  1792,  it  appeared  that 
ibe  bad  1^  her  the  bulk  of  her  fortune.  * 

In  1607,  Mrs  Buchanan  of  Cr^gfeream  died,  leaving 
regular  deeds  of  settlement,  by  which  she  conveyed  her 
whole  real  and  personal  property  in  favour  of  her  heir- 
at-law,  Mr  SnodgrasB  of  Cunninghamehead. 

In  the  mean  time,  Miss  Janet  Buchanan  had  married 
Mr  Charles  Macnab,  who  appeared  at  the  opening  of 
Mrs  Buchanan's  repositories,  and  jnvduced  a  settlement 
upon  his  wife,  by  Mrs  Buchanan,  in  the  form  of  a  letter 
to  the  late  Miss  Janet  Buchanan  of  Craigieveani.  This 
letter,  or  deed  of  provision,  is  dated  in  the  year  1766, 
long  prior  to  the  date  of  the  settlonents  executed  in  fa- 
vour of  Mr  Snodgrass,  and  is  conceited  in  the  following 
tenni: 


dd 
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<  G^oto  May  17lA  178S 


'    DKAK  MADAM 


^  I  am  surprised  to  understand  from  your  niece  Jennejr 
that  you  want  her  to  leave  me  and  go  to  yourself  this 
is  not  what  I  expected  after  agreeing  and  your  con- 
senting and  allowing  her  to  continue  with  me  and  my 
late  brother  William  at  the  rate  of  three  hundred 
pounds  sterling  yearley  sallarey  which  use  confirmed  tp 
her  by  a  letter  rested  in  your  hands  you  complain  of 
my  not  filfiUing  the  terms  of  that  letter  by  not  paying 
your  niece  Jenney  her  anwal  sallarey  you  know  it  was 
agreed  upon  although  i  believe  it  was  omitted  in  said 
letter  that  her  whole  sallarey  was  to  rest  both  principal 
and  interest  in  mine  and  my  brothers  hands  or  in  the 
hands  of  the  surevivor  of  us  dwering  all  the  days  of 
our  lifetime  as  a  fund  and  provision  for  Jeney  i  dare 
say  upon  a  little  reflection  you  will  se  the  propriety 
thereof  as  all  her  wants  are  always  to  be  supplied  bj  me 
but  in  order  to  sattisfy  all  your  dpwbts  and  to  show 
you  that  i  am  dessierows  of  dooing  away  yowrs  and 
my  past  annimossitys  i  hereby  become  bound  to  pay 
Jeney  the  full  proceeds  of  her  three  hundred  pounds 
sterling  annual  wages  principal  and  interest  and  that 
without  any  deduction  whatever  and  that  for  each  and 
everey  year  shee  may  or  will  conntinue  with  me  the  first 
term  conmiencing  upon  the  fourth  day  of  March  in  the 
year  of  Our  Lord  One  thousand  seven  hundred  and  Sey 
venty  four  years  past  the  second  terms  payment  upoi| 
the  fourth  day  of  March  in  the  year  one  thousand  seveif 
hundred  imd  Seventy  five  years  past  and  so  on  annual* 
ley  legal  interest  allways  commenceing  and  accummur 
hieing  upon  the  preceding  years  sallarey  at  the  Comr 
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mencement  of  the  succeeding  years  service  and  so  on  IBIO. 
jearley  and  progressiveley  thereafter  and  that  for  each 
and  everey  year  Jenney  Buchanan  my  late  husbands 
natural  daughter  shall  continue  with  me  and  the  said 
Annwal  Sallarey  of  three  hundred  pounds  sterling  with 
its  legal  accummulated  Interest  is  allways  to  be  resteing 
oweing  and  accummulateing  to  Jenney  in  my  hands 
dureing  all  the  days  of  my  lifetime  as  a  fund  and  pro- 
vission  for  her  and  at  my  deceasse  the  whole  progressive 
accummulated  proceeds^ of  said  three  hundred  pounds 
sterling  annwal  sallarey  with  its  accumulateing  interest 
to  be  paid  her  or  her  heirs  without  aney  deduction  and 
that  unnder  the  penalty  of  twenty  thousand  pownd^ 
sterling  you  propose  dooing  for  yourself  and  introduce- 
ing'her  into  the  world  and  her  friends  in  town  you  well 
know,  that  you  cannot  wish  her  better  or  esteem  her 
more  than  i  have  jwst  reason  to  doo  her  being  the  in- 
strument in  the  hand  of  providence  of  preserveing  my 
life  vdien  I  had  tl^e  misfortune  of  dislocating  both  my 
leg  and  arm  and  from  her  constant  care  and  attention 
to  my  health  and  interest  at  All  times  since  her  fathd* 
my   late  husbands  death  i  concidder  myself  in  duty 
bound  to  constitute  her  by  this  my  unalterable  and  irre- 
vocable letter  my  sole  heiress  in  the  event  of  her  out* 
liveing  me  and  to  succeed  me  to  all  my  property  both 
herritable  wd  moveable  with  all   my  bills  bonds  and 
resteing  money  to  whatever  amount  i  may  die  possessed 
of  and  to  filfill  my  promise  to  her  father  the  late  de- 
ceased Dougal  Buchanan  of  Craigievearn  husband  your 
brother  all  this  i  doo  of  my  own  free  will  and  accord  for 
the  love  and  esteem  i  have  and  carry  towards  the  above 
named  Jenney  Buchanan  my  )ate  husbands  natural 


M 


THK  GASa  OF  D.  8.  BUCHAN19 


1810. 


daughter  in  latitude  and  in  return  for  her  past  servicef 
to  me  and  my  late  brother  and  i  transmit  this  letter  to 
jott  hy  Mr  McuUoch  to  be  kept  and  used  in  all  time 
comming  as  a  trew  firm  and  stable  vallid  deed  and  evi- 
dence notwithstanding  aney  write  deed  bequest  paction 
or  form  of  law  to  the  contrary  and  ailways  oblidging 
myself  my  heirs  executors  administrators  or  assignees 
whomsoever  to  grant  if  need  be  or  required  and  that  at 
aney  future  perriod  aney  bill  bond  or  stamp  reqwiesite  to 
full  ratification  and  confirmation  hereof  all  this  and  the 
preceeding  page  is  wrote  by  myself,  this  Seventeenth 
day  of  May  at  Glasgow  and  subscribed  by  me  in  pre> 
sence  of  those  winesses  Joseph  Crombie  Writer  in  Gla»* 
gow  and  Robert  Andlerson  his  Clerk.  Consenting  to  the 
Stamping  and  Registration  hereof  if  ned  be  in  the 
books  of  Council  and  Session  or  others  competent  there- 
to in  witness  whereof  i  am  Madam  your  most 

Obedient  humble  servant 
(Signed)        Margarbt  Buchanan. 


f  Joseph  Crombie  Witness 
f  Robert  Andereon  Witness 


'  Addressed  on  the  back 
^  Miss  Jeney  Buchanan 
*  per  Mr  M'Cuiloch 

*  Edinburgh.^ 


When  this  letter  was  produced,  it  was  challenged  by 
Mr  Snodgrassy  as  a  faUe  and  fabricaied  documaU  ;  and 
upon  its  being  adhered  to  by  Mr  and  Mrs  Macnab>  Mr 
Snodgrass  followed  up  this  chaUekige  by  a  regular  actioii 


•f  red|ietioii*improlMitioii,  condudiiig  that  it  ought  to  be  1810. 
reduced  as  a  forgery,  tdhf^-  Supposing  it  to  be  genuine, 
alleging  that  it  was  obtained  by  fraud  and  imposition ; 
and,  3dhf^  That  not  having  been  delivered  to  Mrs  Mac- 
nab,  it  must  be  held  as  revoked  by  the  subsequent  settle* 
nients. 

On  the  other  hand,  Mrs  Macnab  raised  an  action  of  re-» 
dnetion  of  these  settlements,  upon  the  ground,  ls£.  That 
Mrs  Buchanan  was  not  of  a  sound  and  disposing  mind 
when  she  executed  them ;  and,  2Jfy,  That  being  granted 
posterior  to  an  irrevocable  dSed,  they  were  void  and 
auU. 

All  these  actions  came  before  Lord  Glenlee,  as  Lord 
Ordinary.  It  was  thought  necessary,  in  the  Jir$t  place, 
to  investigate  the  statements  of  the  parties  relative  to  the 
alleged  ^/oTj^cry ;  and  for  this  purpose  the  Lord  Ordinary, 
before  deciding  upon  any  question  of  relevancy,  appoint-* 
ed  special  cmidescendences  of  the  facts,  and  afterwards  at^ 
lowed  a  proof,  before  answer ;  which  having  been  taken 
at  different  periods,  was  reported,  in  the  ordinary  man-* 
ner,  to  the  Second  Division  of  the  Court.  Before  order-* 
ing  any  hearing  upon  the  import  of  this  proof,  their 
Lordships  directed  a  variety  of  chemical  experiments  to 
he  made  upon  the  writing  in  their  own  presence,  with 
the  view  of  examining  the  truth  qt  a  suggestion,  that  it 
bad  been  written  with  ddible  ink.  The  whole  evidence 
was  then  fully  discussed  by  the  counsel  for  the  parties 
respectively,  and  the  import  of  the  proof  will  be  found  xif 
be  contained  in  the  following  summary  of  the  chief  cir^ 
cumstanees,  making  for  or  against  the  deed.^ 
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1810.  In  support  of  the  deed^  the  evidence  adduced  bj  the 
defenders  was,  in  the  Jirtt  place,  directed  to  show  that  it 
was  a  rational  settlement^  under  the  circumstances  of  the 
parties,  and  consistent  with  Mrs  Buchanan^s  declared  in-< 
tendons.  For  this  purpose  they  proved^  by  various  wit* 
nesses,  that  she  had  always  expressed  an  affectionate  re<* 
gard  for  the  defender  Mrs  Macnab,  as  long  as  she  remain- 
ed in  her  house  ;  that  she  educated  her  as  a  gentleman^s 
daughter,  treated  her  with  indulgence,  and  acted  in 
every  respect  as  a  mother  to  h«r.  With  regard  to  the 
accident  which  befel  Mrs  Buchanan^  and  of  which  the 
deed  itself  makes  mentioft^  as  well  as  of  Mrs  Macnab^'s 
attentions  to  her  upon  that  occasion,  it  was  proved  by  the 
evidence  of  the  surgeon  who  attended  her,  and  of  other 
witnesses,  that  in  the  year  1780,  she  had  fallen  over  a 
sunk  fence  in  the  garden,  by  which  she  had  dislocated  hef 
wrist,  and  violently  sprained  her .  ancle ;  and  ihat  during 
the  confinement  occasioned  by  this  accident^  as  well  as  on 
subsequent  occasions,  she  dwelt  much  upon  Mrs  MacnabV 
attentions  to  her,  and  declared  that  if  she  ccmtinued  ta 
conduct  herself  with  the  same  propriety  and  affection,  she 
would  make  her  independent,  or  provide  for  her,  or  leave 
her  the  heir  of  all  she  possessed.  On  the  other  hand,  it 
was  mych  relied  upon  as  a  circumstance  almost  conclu-' 
sive  against  the  hypothesis  of  a  forgery,  that  the  deed 
bore  to  be  hologriqph  of  Mrs  Buchanan ;  because,  as  was 
observed,  the  author  of  a  fabrication  would  never  com- 
mit so  gross  a  blunder  as  to  counterfeit  a  long  letter^ 
when  his  purpose  might  have  been  fully  as  well  answered 
by  forging  the  simple  subscriptions  of  the  granter  and 
witnesses.  But  besides  the  inference  arising  from  thi» 
fact,  the  deed  bad  all  the  evidence  which  the  law  require 
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€d,  to  gire  it  authenticity,  since  it  bore  to  be  regukrly  1810. 
tested  by  Joseph  Crombie,  writer  in  Glasgow,  and  Ro* 
bert  Anderson,  his  clerk.  Mr  Crombie  was  proved  to 
have  been  Mrs  Buchanan^s  ordinary  agent,  and  though 
be  might  not  be  consulted  in  the  framing  of  the  deed, 
or  informed  of  its  contents,  he  was  precisely-  the  person 
who  would  be  called  in  to  assist  at  the  execution  of  it 
In  consequence  of  this  gentleman's  death  soon  after  the 
date  of  the  deed,  it  was  not  possible  now  to  obtain  the 
benefit  •f  his  testimony ;  but  it  was  proved  by  a  great 
variety  of  witnesses,  well  acquainted  with  his  handwrit** 
ing,  that  his  name  set  down  as  witness  to  the  deed  was  a 
genuine  subscription.  On  the  other  hand,  Mr  Robert 
Anderson,  his  clerk,  the  other  instrumentary  witness,  po- 
sitively acknowledged  his  subscription,  declaring  that  he 
firmly  believed  it  to  be  his  own  handwriting ;  and  though 
he  could  give  no  account  of  the  deed,  or  of  the  occasion 
when  he  was  called  upon  to  attest  the  execution  of  it,  yet 
it  was  considered  as  a  circumstance  by  no  means  extraor*- 
dinary,  ^hat  a  person  who,  like  Mr  Anderson,  had  been 
for  many  years  in  the  daily  habit  of  attesting  the  execu- 
tion of  deeds  of  all  sorts,  and  in  every  variety  of  circum-* 
.stances,  should  have  paid  no  attention  at  the  time  to  an 
incident  so  very  familiar  to  him,  or  should  have  lost  all 
recollection*  of  it  since.  In  the  mean  time,  there  being 
one  dead  witness,  whose  subscription. was  proved  to  be 
genuine,  and  a  living  witness  who  acknowledged  his,  the 
result,  in  point  of  law,  was  stated  upon  the  authority  of 
Lord  Stair,  (B.4.  tit.  20.  §  23.)  to  be,  that  both  sub- 
scriptions must  be  probative ;  and,  consequently,  that  the 
deed  must  be  held  as  the  genuine  and  authentic  act  of 
the  granter. 


>     - 

*      *• 
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In  8uppc«i  of  this  conclusion,  other  cutnimstanoes 
were  proved,  tending  directly  to  confirm  the  deed,  or  af- 
fording presumptions,  more  or  less  strong,  to  the  same 
effect.  Besides  the  evidence  arising  ex  comparatione  litt^ 
ramm,  which  was  maintained  to  be  clearly  in  its  favour, 
several  witnesses  acquainted  with  Mrs  Buchanan^s  hand- 
writing were  examined,  who  stated,  that  the  subsQriptioB 
at  the  deed  was  exceedingly  like  it;  that  on  comparing 
it  with  subscriptions  confessedly  genuine,  they  were  of 
opinion  that  the  handwriting  of  both  was  the  same ;  and 
that  the  subscription  was  unquestionably  the  work  of  the 
same  hand  which  had  executed  the  body  of  the  writing. 
It  was  proved  that  Mr  Crombie,  some  months  before 
his  death,  had  mentioned  to  a  Mr  GiifiUan,  merchant  in 
Glasgow,  that  Mrs  Buchanan  had  executed  a  settlement 
in  favour  of  Mrs  Maenab,  to  which  he  had  subscribed  as 
a  witness ;  and  that  Mr  Gilfillan  communicated  this  in- 
formation, at  the  time,  to  his  wife,  they  being  both 
friends  of  Mrs  Maenab.  It  was  proved,  that  Miss  Bu- 
chanan of  Craigievearn,  to  whom  the  deed  or  letter  is  ad*^ 
dressed,  had  shewed  to  the  late. Mrs  Cauvin,  a  paragraph 
of  a  letter  from  Mrs  Buchanan  to  her,  in  which  it  was 
mentioned,  that  Mrs  Maenab  had  been  very  attentive  to 

4 

the,  old  lady,  and  that  she  meant  to  make  Mrs  Maenab 
her  heir.     The  date  of  this  commuirication  was  not  aceu- 
\  rately  fixed,  but  the  fact  itself  was  proved  by  Mrs  Ceu- 

Tin.  It  was  not  established  by  any  evidence,  that  the 
deed,  or  letter  in  question^  had  ever  been  in  the  posses- 
sion of  Miss  Buchanan,  to  whom  it  is  addressed  ;  neither 
was  there  any  proof  to  shew  what  had  become  of  it  upon 
this  lady^s  death,  nor  how  it  had  come  into  the  posses- 
sion of  Mrs  Maenab.    But-  upon  these  points  it  was  ^U 


k 
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l^ed  by  her,  that  it  was  truly  transmitted  to  this  iady,    ^p*^' 
as  it  bears  to  have  been  by  a  Mr  M^CuIlocb  ;-^that  it  re- 
mained with  her  till  her  death ;  but  that  it  had  either 
been  previously  delivered  by  her  to  the  late  Lord  Dreg- 
bom,  who  was  one  of  her  trustees,  or  found  by  his  Lord- 
ship in  her  repositories  after  her  death ;  and,  at  any  rate, 
that  it  was  delivered  by  Lord  Dreghom  to  Mrs  Macnab. 
It  was  ndt  to  be  supposed  that  this  lady,  while  Mrs  Bu- 
chanan lived,  would  be  guilty  of  so  great  an  indiscretion ^ 
as  to  speak  openly  of  such  a  deedj  or  of  the  ample  ex- 
pectations which  she  had  under  it;  but,  on  the  other 
hand,  a  total  silence  upon  this  subject  would  have  been 
unnatural  and  improbable ;  and  it  was  accordingly  prov- 
ed, by  various  witnesses,    that    previous   to   Mrs  Bu-^ 
chanan^s  death,  Mrs  Macnab  had  told  some  of  her  friends 
of  the  existence  of  a  deed  by  which  she  expected  to  inherit 
the  old  lady^s  whole  fortune ;  or  generally,  that,  under  it,  she 
had  the  prospect  of  a  great  succession ;  and,  she  had  farther 
mentioned,  that  the  deed  had  been  delivered  to  Lord 
Dreghom,  who  had  kept  it  for  some  time,  and  afterwards 
delivered  it  to  herself. 

On  the  other  hand,  there  was  no  direct  proof  tending; 
to  show  that  the  deed  was  forged ;  but  the  pursuer,  Mr 
Snodgrass  Buchanan,  rested  his  allegation  upon  the  pre- 
sumptive evidence,  arising  from  a  train  of  eoncuh-ing  cir- 
cumstances. 'It  was  proved,  that  for  the  greater  part  of 
her  Hfe^  and  especially  during  the  latter  part  of  it,  Mrs 
Buchanan  was  noted  for  extreme  pennry ;  that  she  was 
ef  a  temper  proud,  jealous,  and  tenacious ;  that  she  walk 
tinctured  with  strong  prejudices,  and  in  particular  had  aa 
aversion  to  natural  ehiklren,  and  highly  disaj^roved  <€ 
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1810.  any  settlements  in  their  favour;  considering  them  td 
taken  out  of  their  proper  sphere,  when  put  upon  a  foot- 
ing with  lawful  children.  In  the  expression  of  this  opini- 
on, she  was  frequent  and  vehement ;  and  whefi  informed 
of  Miss  Buchanan^s  settlement,  in  favour  of  Mrs  Macnafa, 
she  inveighed  much  against  it,  and  severely  censured  her 
sister-in-law  for  introducing  Mrs  MaenaVs  name  mto  her 
will,  observing,  that  whatever  she  intended  her  to  get, 
should  have  been  bequeathed  bj  a  separate  paper.  She 
had,  moreover,  a  rooted  dislike  to  irrevocable  settle- 
ments, and  a  contempt  for  the  judgment  of  those  who 
executed  them ;  often  saying,  that  she  should  never  put 
her  name  to  any  disposition  of  her  property,  which  a 
single  touch  of  her  pen  could  not  undo.  In  spite  of  all 
these  disadvantages  it  appears,  that,  for  some  time,  the 
conduct  of  Mrs  Macnab  had  been  such  as  to  conciliater 
the  favour  of  this  lady  in  a  high  degree ;  since  it  was 
proved,  that  upon  the  occasion  of  lending  L<500  to  a 
mercantile  company  in  Glasgow,  she  took  the  bond  pay* 
able  to  herself  in  liferent,  and  to  Mrs  Macnab  in  fee^ 
with  a  reserved  power  to  herself,  however,  to  call  up  the 
money  and  discharge  the  bond.  But,  in  the  year  1789^ 
4he  conduct  of  Mrs  Macnab,  in  one  >or  two  instances, 
was  such  as  to  give  her  deep  offence ;  and,  in  the  end,  a 
separation  of  the  parties  took  place,  under  circumstances 
of  the  highest  displeasure  and  resentment  on  her  part. 
Mrs  Macnab  went  to  reside  with  Miss  Buchanan ;  and, 
after  her  departure,  Mrs  Buchanan  missed  a  bill  of  L.  100, 
and  certain  articles  of  dress,  which  Mrs  Macnab  had  taken 
with  her,  as  she  says,  under  the  impression,  that  they  had 
been  presented  to  her  by  Mrs  Buchanan  upon  a  former  oc* 
pasion*    Upon  this  incident  it  was  proved^  that  Mrs  Bup 
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chanan,  whether  justly  or  unjustly,  put  the  worst  possible  1810. 
eoostmction ;  and  from  henceforth  conceived  a  decided 
antipathy  against  h^  former  favourite.  Under  the  im- 
pulse of  this  feeling,  she  cancelled  the  bond  for  L.500,  to 
which  she  had  previously  given  her  an  eventual  right ; 
she  never  afterwards  mentioned  her  name  without  expres* 
sions  of  strong  dislike  and  resentment ;  she  returned  no 
answer  to  a  conciliatory  letter  written  by  Mrs  Macnab 
npon  her  aunt^s  death ;  she  even  refused  to  see  her ;  and, 
iipon  one  occasion,  when  this  lady  had  got  access  to  her, 
she  turned  her  rudely  from  the  house^  and  would  hold  no 
eonversation  with  her. 

The  real  evidence^  arising  from  these  facts,  was  far- 
ther strengthened  by  the  circumstances  connclcted  with 
the  deed  itself.  Among  other  peculiarities  that  distin- 
fished  Mrs  Buchanan,  was  an  extreme  difficulty  of  writh- 
ing, which  rendered  her  habitually  averse  to  any  length* 
ened  exertion  of  this  nature.  She  has  frequently  been 
heard  to  say^  that  she  never  wrote  a  letter  in  her  life ; 
and  it  was  proved,  that  scarcely,  upon  any  occasion,  was 
she  known  to  write  more  than  the  subscription  of  her 
tiame  to  papers  and  letters,  when  necessary.  The  assist-^ 
ane^  of  her  agent  was  called  in  upon  ail  occasions  where 
writing  was  required,  even  for  the  most  ordinary  cards 
or  letters.  Such  specimens  of  her  handwriting  as  were 
produced,  lippeared  to  have  A  very  stiff,  irregular,  con- 
brained  appearance ;  whereas  the  writing  of  the  deed  is 
free,  straight,  and  apparently  executed  with  readiness. 
tt  was  proved  by  several  witnesses^  that  the  deed  and 
these  specimens  were  not,  in  their  opinion,  the  work  of 
the  same  hand.  The  whole  eridence^  indeed^  comparatione 


100  tHS  CASE  OP  ]>.  S.  BUCtUNAlf 

1810.  liierarumf  was  maintained  to  be  decidedly  hostile  to  ite« 
authenticity  ;  and  the  affectation  of  bad  spelling  was  alsOi 
remarked  as  unnatural  and  inconsistent  with  itself;  because, 
words  of  familiar  occurrence  are  blundered,  while  others 
that  He  out  of  the  track  of  common  use^  are  spelt  cor- 
rectly. In  like  manner,  it  was  proved  by  a  variety  of 
witnesses,  that  the  deed  is  written  with  delible  ink,, 
which  may  be  effaced  with  a  spunge  and  a  little  water, 
and  the  utility  of  which,  in  the  hands  of  a  forger,  is  su& 
ficiently  obvious. 

Finally,  it  was  proved,  that  for  teti  years  before  Mrs. 
Buchanan^s  death,  she  had  always,  upon  occasion  of  lend- 
ing out  her  money,  taken  the  bonds  payable  to  herself  in 
liferent,  and  Mr  Snodgrass  Buchanan  in  fee.  Several 
witnesses  had  repeatedly  heard  her  say,  that  this  gentle- 
man was  to  be  her  heir,  and  express  her  favourable  inten- 
tions towards  him  in  different  ways ;  and  it  was  proved, 
that  when  she  did  resolve  to  execute  regular  settlements 
in  his  favour,  she  sent  for  her  agents  gave  him  express 
instructions  on  the  subject,  and  afterwards  put  her  name 
to  these  settlements,  in  perfect  understanding  of  their  im- 
port, in  possession  of  her  faculties,  and  without  making 
the  remotest  allusion  to  any  deed  or  setClement  in  favoilr 
of  Mrs  Macnabtf 

After  hearing  counsel  fully  upon  these  and  other  topics 
involved  in  the  proof,  the  Court  proceeded  to  advise  the 
case ;  and,  being  unanimous  in  their  opinion,  the  Lord 
Justice  Clerk  (Hope),  by  appointment  of  their  Lord-' 
«hips,  delivered  their  judgment  in  the  following  terms : 
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Iw  this  case,  which  is  of  a  very  important,  and  of  a 
very  extraordinary  nature,  I  have  reason  to  know  that 
jour  Lordships  are  unanimous  in  your  opinion ;  and  al- 
though it  had  not  been  so  arranged  before  the  meeting  of 
the  Court,  jet  I  understand  it  maj  be  more  agreeable  to 
jour  Lordships,  that  one  of  jour  number  should  deltyer 
a  distinct  opinion,  leaving  it  to  anj  of  the  other  Judges 
to  notice  afterwards  such  particulars  as  maj  strike  them 
in  a  different  point  of  view.  Under  these  circumstances, 
although  I  had  not  exactly  prepared  mjself  to  go  through 
this  case,  expecting,  on  the  contrarj,  rather  to  speak  last, 
and  to  have  the  benefit  of  jour  Lordships^  views,  I  shall 
endeavour  to  state,  for  the  satisfaction  of  the  parties,  those 
circumstances  which  strike  me  as  decisive  of  the  case,  in 
which  I  coincide  with  all  jour  Lordships,  as  I  have  learn- 
ed from  various  conversations.  In  the  first  place,  in  re> 
ference  to  what  was  very  forcibly  stated  by  the  counsel 
for  Mrs  Macnab,  I  hope  it  will  be  generally  understood 
by  the  parties,  and  by  the  country,  that  in  determining 
'whether  a  deed  be  valid  or  not,  this  Court  will  never  go 
upon  a  mere  balance  of  probabilities.  On  the  contrary, 
in  coming  to  the  conclusion,  in  which  the  Court  is  unani- 
mous, that  this  deed  is  false  and  forged,  they  do  not 
satisfy  themselves  by  balancing  between  probabilities,  but 
between  improbabilities,  impossibilities,  absurdities,  and 
contradictions.  I  think  it  also  necessary  to  state,  that  in 
forming  that  conclusion  in  this  Court,  and  for  civil  pur* 
poses,  it  is  not  precisely  necessary  for  us  to  say  who  was 
the  forger  of  the  deed.  The  only  question  on  which  we 
are  to  decide  is,  simply,  Is  that  deed  a  genuine  or  a  forg- 
ed deed?    But  the  question.  What  individual  actually 
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1810.  forged  the  deed,  or  which  of  the  parties  hare  uttered  it^^ 
knowing  it  to  be  forged  ?  we  are  not  bound  to  deter-r 
mini?. 

It  is  impossible  to  form,  or  to  deliver^  an  opinion  upon 
this  deed,  without  attending  minutely  to  the  nature  of  it, 
the  narrative  and  the  circumstances  under  which  it  is  said 
to  hare  been  granted.  The  testatrix,  if  I  maj  use  the 
term,  was  an  old  ladj,  Mrs  Buchanan  of  Craigieveam ; 
not  indeed  a  veiy  old  lady  at  the  supposed  date  of  the 
deed ;  not  above  sixty  I  suppose,  but  of  very  peculiar 
habits ;  very  peculiar  disposition  and  modes  of  thinking ; 
— Hshe  was  married  to  Mr  Buchanan,  who  appears  to  have 
had  a  natural  daughter,  born  prior  to  the  marriage ; 
which  natural  daughter  this  lady  treated  with  a  degree  of 
liberality  more  than  was  to  b^  expected.  She  seems  to 
have  conceived  an  affection  for  her,  and  to  have  behaved 
to  her  with  great  kindness.  Her  husband  and  she  lived 
together  for  ten  or  twelve  years,  when  he  died,  leaving 
this  daughter  wholly  unprovided  for,  or  at  least  in  a  mere 
trifle,  trusting  probably  to  the  affection  which  his  wife 
had  already  conceived  for  her ;  and  this  affection  is  said 
to  have  continued  for  a  considerable  time.  At  last  the 
old  lady  is  said  to  have  met  with  an  accident,  which 
occasioned  a  short  confinement,  and  the  girl  appears  to 
have  attended  her  with  that  kindness  and  gratitude  which 
became  her.  Upon  this  occasion,  there  takes  place  the 
first  provision  in  her  favour  that  we  can  see,  or  lay  our 
hands  upon, — a  bond  of  provision  for  L.500.  Soon  after, 
however,  she  quarrels  with  the  girl,  in  consequence  of 
what  she  conceives  to  be  some  levity  in  her  behaviour ; 
and  she  is  turned  out  of  her  family.     It  is  said,  that  her 
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departure  was  attended  with  ciFcumstances  tending  to  in*-   1810. 
crease  the  old  lady^e  resentment,  and  to  prevent  anj  re- 
mnciliatioB  betwixt  them. 

Under  these  circumstances,  the  girl  takes  shelter  in  the 
family  of  her  father^s  sister ;  a  lady  not  living  in  a  good 
linderstanding  with  old  Mrs  Buchanan,  whom  she  had  left. 
There  she  b  received,  and  lives  with  her  till  her  death. 

Immediately  upon  the  quarrel  taking  place,  old  Mrs 
Buchanan,  whose  passions  of  all  kinds  were  very  strongi 
and  under  little  controul,  cancels  the  bond  of  provision, 
which  she  had  granted  as  a  reward  for  the  girPs  affection* 
ate  attendance  upon  her ;  and  from  this  period,  as  far  as 
was  known,  down  to  the  day  of  her  death,  she  never  aU 
tered  her  intentions  with  regard  to  her, — ^never  was  re* 
conciled  to  her,  and  never  made  any  subsequent  provision 
in  her  favour.  But,  upon  the  death  of  the  old  lady,  who, 
in  the  latter  stage  of  her  life,  executed  a  universal  settle^ 
ment  in  favour  of  the  pursuer  Mr  Snodgrass,  a  relation  of 
her  own,  there  aj^iears  produced  by  Mrs  Mocnab,  a  deed 
in  the  shape  of  a  letter,  written  by  old  Mrs  Buchanan  to 
iier  sister-in-law,  of  a  very  extraordinary  nature  and  im* 
port.  It  begins  as  if  in  answer  to  some  correspondence  that 
had  been  going  on  between  her  and  Miss  Buchanan,  of 
which  the  counterpart  has  never  been  produced ;  and  the 
fact  of  correspondence  is  at  any  rate  exceedingly  improba- 
ble, inasmuch  as  it  does  not  aiq)ear  that  they  were  upon 
any  sort  of  friendly  footing.  It  goes  on  to  state,  that 
she  is  surprised  to  understand  that  Miss  Buchanan  should 
wish  her  niece  Jenny  to  leave  her,  after  agreeing  that  she 
fbould  remain,  upon  a  yearly  annuity  or  salary  of  L300| 
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1810.   which  had  never  been  before  heard  of,  and  for  which  n9 
bond  appears.     But,  you  ought  to  recollect,  she  says  thai 
the  annuity  was  not  to  be  paid,  but  was  to  accumulate  in 
my  hands  as  a  capital  for  Jenny^s  behoof;  and  then,  to 
prevent  all  doubt,  it  goes  on  to  reoblige  her  to  pay  a  per- 
petual annuity  of  L.  300  to  Miss  Jenny  Buchanan  a^  long 
as  she  should  continue  with  her,  to  be  accumulated  in  her 
own  hands  during  her  life,  and  paid  to  Miss  Jenny,  with 
accumulated  interest,   after  her  death.     And  having  done 
this,  which  of  itself  would  have  gone  far  to  exhaust  her 
fortune,  it  ends  with  an  irrevocable  settlement  of  all  her 
goods  and  estate  upon  Miss  Jenny,  as  her  universal  heir- 
ess, concluding  as  a  letter,  and,  though  bearing  to  be  ho- 
lograph, yet  regularly  tested  by  two  gentlemen  as  wit- 
nesses ;  one  of  them  Joseph  Crombie,  Mrs  Buchanan^s 
agent,  and  the  other  Robert  Anderson,  his  clerk.     This 
letter  bears  to  have  been  sent  to  Edinburgh  to  Miss  Biv- 
chanan,  by  a  particular  gentleman.    It  remains  in  hw 
custody  from  the  year  1786,  when  written,  down  to  the 
period  of  her  death,  when  her  repositories  were  opened, 
and  a  settlement  was  found  by  her,  in  favour  of  Miss 
Jenny  Buchanan,  as  her  general  or  residuary  legatee,  with 
the  burden   of  some  legacies.     But  this  most  material 
deed — this  deed  in  favour  of  the  young  lady  whom  she 
had  intended  to  be  her  own  heiress,  fully  as  important  as 
the  deed  which  she  herself  had  executed  in  her  favour-^- 
is  not  found  carefully  put  up  in  any  of  her  drawers  or  re- 
positories, but,  it  seems,  was  just  lying  at  random  among 
lier  loose  papers.     It  is  said,  that  having  been  found  by 
Lord  Dreghom,  it  was  by  him  delivered  to  Mrs  Macnab, 
in  whose  custody  it  has  remained,  until  produced  upon 
the  death  of  Mrs  Buchanan.    It  has  been  challenged,  in 
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a  regular  process  of  reduction,  as  false  and  forged ;  and  1810. 
after  considering  the  case  in  memorials,  ordering  various 
investigations,  and  hearing  counsel,  your  Lordships  have 
come  now  to  deliver  your  opinions,  and  to  be  all  unani- 
mous-in  thinking  that  it  b  false  and  forged. 

Your  Lordships  are  aU  aware,  that,  in  the  very  pecu- 
liar circumstances  under  which  this  deed  appears,  it  is  no 
light  or  trivial  consideration,  no  balance  of  probability 
merely,  that  can  justify  you  in  cutting  down  a  deed  re* 
gularly  tested  and  witnessed ;  and  certainly  there  it  is  that 
the  doubt  only  can  lie.  Most  unquestionably  there  is  very 
strong  evidence  with  regard  to  the  authenticity  of  the  sub* 
scriptions  of  these  gentlemen.  Crombie  is  dead ;  there 
are  some  witnesses  who  speak  doubtfully  as  to  his  signa* 
ture ;  but,  on  the  other  hand,  a  number  of  persons  do 
^wear,  that  the  subsci^ption  of  Joseph  Crombie,  witness, 
is  his  genuine  subscription.  With  regard  to  the  other 
witness,  Robert  Anderson,  he  is  himself  alive ;  his  tes- 
timony has  been  obtained;  and  it  is  very  positive,  no 
doubt,  as  far  as  it  goes ;  but  it  is  not  necessarily  conclu- 
sive. He  says,  that  he"  has  no  doubt  whatever  that  it  is 
his  subscription ;  but  then  adds,  that  he  has  no  recollec- 
tion of  having  subscribed  the  deed.  The  import  of  his 
testimony  is  little  more,  than  that  of  one  man  to  the  hand- 
writing of  another ;  for,  if  I  have  no  precise  recollection 
of  subscribing,  my  belief  that  the  subscription  is  mine,  is 
no  stronger  than  my  belief  in  the  subscription  of  any  other 
person  whose  handwriting  I  know.  I  know  the  subscrip- 
tion of  my  brother  Mr  Erskine,  and  I  think  I  could  dis- 
tinguish it  as  well  as  my  own.  Suppose  two  deeds  were 
tigned,  one  by  Mr  Erskine,  and  another  by  me ;  if  | 
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1610.  remember  nothing  about  the  subscription,  I  would  just 
believe  as  firmly  in  the  authenticity  of  the  one  as  of  the 
other ;  and,  without  any  precise  recollection  of  having 
seen  him  subscribe,  I  would  swear  to  his  subscription  as 
positively  as  to  my  own. 

If,  to  be  sure,  Bobert  Anderson  had  stated,  <  that  is 
not  only  my  subscription,  but  I  remember  of  the  old  lady 
signing  the  deed  ^  or  if  he  had  gone  farther,  and  said,  ^  I 
remember  of  Joseph  Crombie  being  exceedingly  ill  at  the 
time;  that  he  was  obliged  to  be  carried,  wr^t  up  in 
flannel,  to  old  Mrs  Buchanan^s  house,  or  that  «he  came 
to  his  bed-room  and  subscribed  the  deed ;  that  we  were 
both  of  us  struck  with  the  strange  appearance  of  this 
writing,  and  wondered  that  she  should  not  employ  her 
own  m^  of  business  to  write  it,  but  only  call  him  as  a 
witness;  or,  at  least,  that,  like  many  people  who  are  an^ 
xious  to  conceal  their  settlements,  she  did  not  get  a  form 
of  a  settlement  from  him,  and  copy  it  herself  ;^^n  short, 
if  Anderson  had  more  specially  remembered  the  deed,  the 
case  would  have  been  very  different;  and,  most  suspi- 
cious and  unaccountable  as  it  would  still  have  been,  I 
doubt  much  if  we  could  have  set  it  aside.  But,  in  the  first 
place,  look  at  what  this  deed  is.  It  is  a  deed  by  this  lady,  the 
most  miserably  penurious. old  woman  that  I  think  I  ever 
heard  of,  and  an  irrevocable  settlement,  and  gratuitous,-— 
a  settlement  of  a  nature  that,  during  all  my  practice  at  the 
Bar,  I  never  saw  nor  met  with  any  thing  to  parallel,  and 
such  as  has  never  yet  come  under  the  consideration  of  the 
Court— a  gratuitous,  irrevocable  settlement.  The  only  one 
I  can  recollect  of  a  similar  nature,  was  a  settlement  execute 
^d  by  Sir  Andrew  Agnew ;  but  that  was  made  under  very 
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diffisrent  circumstaiices.  It  was  executed  for  the  professed  1810. 
object  of  disappointing  a  claim  of  legitim  on  the  part  of 
some  of  iris  children  with  whom  he  had  quarrelled ;  and  it 
was  in  the  shape  of  a  formal  ^ed,  prepared  bj  a  man  of 
business,  regularly  tested  and  delivered  to  the  disponee  in 
presence  of  witnesses.  He  had  a  motive  for  making  suck 
a  settlement.  But  what  motive  had  this  lady  ?  Let  us 
suppose  that  she  felt  every  affection  for  this  girl,  as  well 
as  gratitude  for  her  kindness :  What  reason  was  this  for 
making  the  settlement  irrevocable?  or,  was  there  anj 
^ireater  reason  for  making  the  settlement  irrevocable,  than 
for  making  the  bond  for  L«fiOO  irrevocable?  This  is 
therefore  a  deed  of  a  most  extraordinary  nature,  totally 
adverse  to  the  habits  of  the  woman,  and  to  the  general 
conduct  and  feelings  of  mankind,  and  as  to  which  nothing 
but  the  most  convincing  testimony  that  a  person  had  ao* 
tnally  executed  it,  can  satisfy  any  one  that  it  is  genuine. 

In  the  next  place,  the  deed  is  extraordinary  in  anotiier 
respect ;  and  that  is,  that  it  proceeds  on  the  narrative  of 
another  deed  still  more  unaccountable,  which  does  not  tufH 
pear; — a  deed  referring  to  an  irrevocable  annuity  of  L,900 
per  annum,  which  was  to  be  accumulated  for  thb  young 
lady ;  and  this  irrevocable  annuity  it  is  the  pnrfessed  cb^ 
ject  of  the  deed  to  confirm.  To  whom  was  this  deed  de? 
livered  ?  By  whom  was  it  executed  ?  What  has  beoom^ 
of  it  ?  Let  us  consider  what  took  place  about  this  pe- 
riod. Soon  after  the  supposed  date  of  the  deed,  this 
lady  had  a  mortal  quarrel  with  the  girl,r-^a  quaird 
which  obliteradlQ  all  trace  of  affection,  cancelled  all  the 
obligations  of  gratitude,  imd  raised  up  in  her  mind  the 
most  malignant  revenge  against  her ;  insomudi  that,  mr 
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1810.   stantly  to  gratify  that  revenge,  she  discharged  the  botfd 
of  L.500,  which  she  had  granted  as  a  reward  for  her  for- 
mer attentions,  and  which  it  was  surely  very  unnecessary 
to  grant,  since,  at  the  very  moment,  the  girl  held  an 
irrevocable  disposition  to  her  whole  estate  ;-»which  it 
was  therefore  foolish  and  ridiculous  to  grant,  and  which 
it  was  just  as  foolish  and  ridiculous  to  destroy.     For,  to 
what  purpose  destroy  a  bond  of  L.  500  in  favour  of  a 
|)erson  already  vested  with  an  irrevocable  disposition  to 
lier  whole  fortune  ?    But,  independent  of  that,  if  it  were 
|M>ssible  to  get  over  it,  is  it  in  human  nature  to  believe, 
that  this  woman,  so  wedded  to  her  wealth,  so  blinded  by 
her  passions,  could  possibly  have  forgot  that  she  had  ex« 
ecuted  an  irrevocable  settlement  in  favour  of  this  ungrate- 
ful girl,  as  she  was  then  supposed  to  be  ?    Or,  on  the 
other  hand,  if  she  did  not  forget  it,  that  the  thoughts  of 
what  she  had  done^  and  of  what  she  had  now  put  it  ut- 
terly beyond  her  power  to  undo,  would  not  have  driven 
'her  to  absolute  madness  ?    If  I  know  any  thing  of  human 
nature,  or  can  imagine  the  workings  of  another^s  mind,  I 
^m  fully  persuaded,  that  a  woman  of  her  penurious  tem- 
per, finding  that  she  had  thus  excluded  herself  from  all 
•power  over  her  fortune,  must*  have  been  driven  to  despe- 
jration ;  and  that,  in  the  paroxysms  of  her  rage,  there  is 
jiot  an  agent  in  Glasgow,  nor  a  counsel  in  this  house,  who 
•would  not  have  been  consulted  as  to  the  validity  of  the 
.deed ;  instead  of  which,  from  the  hour  when  it  is  said  to 
;have  been  executed,  to  the  day  of  her  death,  it  never 
;once  entered  her  head.    She  must  have  forgot  it  when 
;she  granted  the  bond  for  L.  500 ;.  she  must  have  forgot 
;it  when  she  destroyed  the  bond ;  she  must  have  forgot  ^t 
.Wk^f\  she  granted  the  subsequent  settlement;  and,  ii| 
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short,  the  whole  tenor  of  her  life  proves,  that  this  most*  1810. 
solemn  deed,  bj  which  she  rendered  this  girl  her  irre-. 
▼Qcable  heiress,  had  completelj  vaidshed  from  her  me-' 
mory.    The  recollection  of  it  never  once  flashed  across 
her  mind;    These  are  strange,  most  strange  circumstances, 
which  it  will  require  very  strong  evidence  of  the  authen-^. 
ticity  of  the  daed  to  make  your  Lordships  believe* 

But  let  us  attend  to  the  circumstances  under  which  it 
was  executed.    And  here  it  was  ingeniously  observed  by 
Mr  Erskine,  that  it  is  impossible  to  suppose  it  a  forgery ;« 
since  a  person  intending  to  forge  a  deed  would  make  the 
task  as  easy  for  himself  as  possible ;  but  to  forge  a  long*, 
holograph  writing,  and  thus  multiply  the  chances  of  de^ 
tection  without  liny  reason,  is  a  supposition  altogether 
incredible.     It  would  have  been  much  easier  to  have  got 
it  framed  by  some  obscure  man  of  business,  and  then  there 
would  have  been  nothing  to  do  but  to  forge  the  subscript 
tion.    Certainly  it  was  easier  in  some  respects,  but  not  in* 
others.    It  would  have  subjected  the  forgers  to  many  un- 
pleasant questions  that  do  not  occur  at  present.     In  the 
first  place,  if  the  lady  had  gone  to  a  man  of  business  at 
all,  there  was  no  reason  why  she  should  not  go  to  her  or-< 
dinary  agent  Mr  Crombie.     Many  people,  indeed,  wish^ 
ing  to  keep  their  settlements  to  themselves,  employ  no 
agent,  or,  at  least,  farther  than  to  furnish  a  form ;  but, 
if  they  are  to  employ  an  agent,  they  would  certainly  em- 
ploy their  own.    Besides,  if  the  deed  had  been  done  by 
an  agent)  it  must  have  been  paid  for.     There  must  have 
been  a  regular  entry  in  his  books,  which  would  have  as- 
certained the  date ;  and  again,  it  must  have  been  written 
oa  stamped  paper  $  and  it  wQuld  not  have  been  so  easy. 
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1810.  at  that  distance  of  time,  to  find  a  stamp  corresponding 
to  what  were  in  use  at  the  supposed  date  of  the  deed. 
Indeed,  I  doubt  mudi  if  the  water-mark  upon  the  paper 
would  not  have  betrayed  theoL  Undoubtedly,  the  fiir- 
gery  of  a  holograph  deed  is  more  difficult ;  but  it  is  only 
in  the  execution ;  while  it  has  the  advantage  of  prevent'^ 
ing  all  sttdi  questions  as.  Who  is  the  writer  ?  Where  is. 
the  entry  in  his  books  ?  What  is  the  stamp  ?  and  a  va- 
riety of  others  of  the  same  kind :  And  therefore,  although 
it  is  no  doubt  difficult,  yet  it  is  artfully  contrived ;  be- 
cause, in  a  holograph  deed,  no  witnesses  being  necessary, 
there  can  be  no  demur  about  their  subscriptions.  There 
are  witnesses  here,  indeed,— K>nly  for  the  purpose,  how- 
ever, of  evading  any  objection  that  might  be  urged 
upon  the  head  of  deathbed.  That  was  the  only  difficulty 
to  be  got  the  better  of;  Then  it  is  executed  under  other 
very  peculiar  circumstances.  It  is  one  very  extraordinary 
thing,  that  a  deed  challenged  as  forged  should,  by  a  con-i 
catenation  of  circumstances,  happen  to  be  written  with 
very  suspicious  ink,  which  is  evidently  more  or  less  of  a 
delible  nature.  It  is  plainly  not  common  ink,  by  which 
I  mean  ink  in  its  ordinary  state ;  and  this  is  certainly  a 
strange  occurrence  with  reference  to  a  deed  otherwise 
very  suspicious.  The  theory  that  has  been  given  upon  this 
point  is,  that  it  was  written  with  this  ink,  in  order  to  faci- 
litate the  forgery;  since,  if  a  word  happened  not  to  please, 
it  might  be  obliterated,  and  written  over  again.  Whether 
that  be  a  just  account  of  the  matter  or  not^  I  know  not ; 
but  I  am  rather  of  opinion  that  it  was  used  for  a  different 
purpose — to  give  an  air  of  antiquity  to  this  writing.  It 
'was  necessary  to  give  it  a  very  ancient  date,  because 
the  quarrel  wa$  of  two  or  three  years  standing ;  for  which 
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reaflon,  it  was  indispensible  that  it  shoold  not  be  written  ISIO* 
with  ink  that  would  have  betrajed  symptoms  of  recent 
manufacture.  This,  I  suspect,  is  the^real  meaning  of  the 
delible  nature  of  Uie  ink ;  for  I  doubt  much  whether  it 
would  have  been  possible  to  write  upon  such  parts  of  the 
paper  as  had  been  previously  wetted.  But,  be  that  as  it 
may,  it  certainly  is  a  most  suspicious  circumstance,  that 
a  deed  challenged  to  be  forged  should  be  written  with  n 
species  of  ink  that  aids  the  suspicion. 

It  is,  besides,  executed  in  [Nresence  of  two  witnesses^ 
one  of  whom  was  the  lady^s  ordinary  agent,  who  was  proved 
to  haive  been  almost  on  his  deathbed  at  the  time,  nctt  out  of 
the  house  for  several  months  preceding,  and  not  till  the 
King's  birth-day  subsequent  to  the  execution  of  the  deed. 
One  of  two  things,  therefore,  must  have  happened,  calculat- 
ed to  make  a  strong  impression  on  the  minds  of  the  witnesses, 
vix.  that,  in  order  to  witness  this  deed,  she  must  either  have 
gone  to  his  bedside,  and  there. have  subscribed  it ;  or  that 
he  must  have  been  carried,  wrapt  up  in  flannel,  to  her 
parlour.  Now,  setting  Crombie  aside,  is  it  credible  that 
AndeiMn  should  have  had  no  recollection,  or,  rather,  is  it 
not  clear  that  he  must  have  recollected  a  deed  executed  un-« 
der  circumstances  like  these^  which  must  have  made  an  in<- 
delible  impression  upon  his  mind?  And  farther,  is  it  credi- 
ble that  Crombie  and  Anderson,  who  were  not  strangers  to 
each  other  (for  they  were  master  and  derk^,  should^ot  have 
said  to  each  other,  in  their  way  home  from  witnessing  this 
deed,  What  has  this  lady  been  doing  ?  What  extraordina-r 
ry  matter  is  this  ?  If  she  had  read  over  the  deed  to  them^ 
it  must  have  struck  Uiem  as  uncommon ;  and  is  it  po8si>- 
ble  that  her  confidential  agent  would  have  made  no  re« 
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1810.  marks-^that  his  clerk  would  have  made  no  remarks-^tfaa^ 
his  clerk  should  have  no  memory  of  the  transaction,  and^ 
diould  have  felt  no  surprise  in  his  mind  that  he  had  been- 
called  upon,  bj  his  master,  to  witness  the  execution  of  a 
deed  so  strangely  drawn  up,  not  by  his  master,  but  by 
the  old  lady  herself?  It  b  hardly  possible  to  imagine  it. 
I  cannot  conceive^  that  these  two  people  should  have  gone 
away  from  the  execution  of  so  strange  a  deed,  which  they 
must  have  seen  was  in  the  form  of  a  letter,  without  being 
struck  with  it,  and  communicating  their  sentiments  to  each 
other.  This  is,  in  the  minds  of  your  Lordships,  a  most 
unaccountable  cireumstance^ 

So  much  as  to  the  execution  of  the  deed.  Let  u^  see 
what  becomes  of  it  afterwards.  It  is  sent  by  %  particular 
gentleman  to  Miss  Buchanan,-— a  lady  with  whom  the  tes-^ 
tatrix  had  also  had  a  quarrel — ^with  whom  she  was  not  in 
correspondence,  and  between  whom  there  was,  to  be  sure/ 
a  transaction  as  to  the  mansion-house,  carried  on,  not  by 
correspondence  between  the  parties,  but  in  the  dry,  formal 
manner  of  intercourse  between  their  men  of  business.  The 
letter  is  addressed  to  Miss  Buchanan.  Soon  after,  the  quar- 
rel takes  place^  and  Miss  Jenny  becomes  the  inmate  and  fa-^ 
vourite  of  this  lady,  who  then  conceives  the  resolution  of 
making  her  her  heiress,  and  actually  executes  a  trust-deed 
in  her  favour. .  Now,  is  it  po^ible  that  this  Miss  Buchanan, 
intending  to  make  Miss  Jenny  the  heiress  of  her  fortune 
to  the  extent  of  two  or  three  thousand  pounds,  should 
jhave  carefully  laid  up  that  deed,  but  that  the  other  deed, 
so  much  more  important  to  the  interest  of  her  favourite, 
should  never  find  its  way  into  her  repositories,  but  should 
take  its  chance,  by  being  tossed  about^  found  or  not  founii^ 
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iunbig  all  the  idle  and  goniping  letters  that  might  be  Ij-  1610. 
iBg  afaottt  her ;  and  where  it  aetualljr  was  lost,  and  where 
it  might  stiU  have  remained,  but  for  the  singular  accident, 
that  no  less  a  personage,  in  point  of  accomplishments,  learn- 
ing,  and  accuracy  in  business^  than  the  late  Lord  Dreg- 
horn,  in  rummi^i«g  through  her  other  papers,  chanced  to 
find  this  letter.  That  is  the  storj  that  is  told,  because 
it  was  necessary  to  state  how  it  was  discovered*  Now,  I 
ask  any  one  that  knew  Lord  Dreghorn^  who,  ii  he  was 
distinguished  for  any  one  thing  more  than  another,  was  re- 
markable for  a  degree  of  punctiluMis  accuracy  and  preci- 
sion in  every  thing  that  he  said  or  did,  whether  it  is  pos- 
sible  to  believe,  that  his  Lordship,  finding  a  letter  of  this 
most  extraordinary  description,  would  not  have  immedi-^ 
aCely  taken  some  step  upon  the  occasion  ?  It  is  impossi- 
ble to  believe  that  he  would  not  have  instantly  doequeted 
upon  the  back  of  it,  <  This  writing  was  this  day  found 
by  me  among  some  loose  papers  of  Miss  Buchanan  of 
Craigieveam.^  Nay^  more,  as  he  was  left  one  of  that 
lady^s  trustees  for  behoof  of  Miss  Jenny  Buchanan,  I  am 
persuaded  that  he  would  have  inmiediately  sent  Cor  some 
of  his  co-itrusteeS)  and  said— ^  Now,  it  is  true  yoii  aie 
not  witnesses  to  my  finding  this  deed ;  but  t  take  you  all 
to  witness^  that  here  it  is  vmlcat  quantum.  There  it  is*^ 
put  your  initials  to  it  aUmg  with  me,  certifying  the  date 
at  which  t  shew  it  you.^  I  am  fully  persuaded  that,  sf 
he  had  found  the  decd^  he  would  have  taken  sdme  such 
steps;  or^  if  he  did  not  dd  it  in  so  formal  a  way,  that  he  wouU 
have  delivered  it  to  the  lady  before  witnesses,  or  sent  it 
in  some  letter  of  his  owa;  instead  of  which,  as  if  it  had 
been  a  mene  trifling  or  common-place  sort  of  thing,  to 
Ttrhich  no  suspidon  attached^  he  is  said  to  have  carelessly 
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1810.  banded  it'  ovtr  to  Miss  Buchanan — <  There  is  ia  deed  whick 
I  found  to-day ;  if  it  is  of  any  consequence  to  jovty  jou 
may  keep  it/  This  is  indeed  most  unaccountable,  that 
any  man  who  called  himself  a  man  of  business,  and  par- 
ticularly  a  man  so  scrupulously  accurate,  should  have 
omitted  some  such  step  as  that  Suppose  he  had  found, 
by  accident,  another  deed  of  this  lady.  Miss  Buchanan, 
to  which  there  attached  no  suspicion,  is  it  possible  to  be- 
lieve, that  he  would  not  have  sent  for  the  other  trustees, 
and  notified  it  to  them  ?  And  yet  here  is  a  deed,  in  which 
his  constituent  was  ten  times  more  interested,  of  which  he 
takes  no  notice,  more  than  if  it  were  a  piece  of  waste 
paper. 

The  deed,  however,  is  said  to  have  been  delivered  to 
Mrs  Macnab,— -a  piece  of  paper  by  which  she  was  to 
derive  right  to  the  whole  succession  of  this  lady,  from 
whom  she  had  nothing  now  either  to  hope  or  to  fear. 
They  had  quarrelled  past  all  chance  of  reconciliation ;  and 
whether  they  were  to  be  reconciled  or  not  was  not  a  mat- 
ter of  the  least  consequence ;  since  the  old  lady  could  nei- 
ther make  her  better  nor  worse.  What  reason  was  there, 
then,  that  Mrs  Macnab  should  trust  her  whole  prospects  in 
-life  to  the  chance  of  this  deed  being  lost  P  She  had  got  a 
pretty  broad  hint  upon  the  subject  by  its  being  nearly  lo9t 
already ;  and  was  there  no  chance  that  it  might  be  lost  or 
destroyed  in  removing  from  house  to  house,  or  by  fire  or 
other  accidents  ?  As  to  its  being  renewed,  that  was  out 
of  the  question.  Why,  therefore,  not  put  it  upon  some 
Tecord  for  preservation  .'^  I  ask,  what  prevented  it.'^  There 
^as  no  risk  of  giving  offence  to  her  with  whom  she  had 
-quarrelled :  there  was  no  danger  that  she  should  be  cut  out 
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of  any  other  property,  baving  already  got  everything.  .1810. 
It  was  little  short  of  madness  to  keep  this  deed  lying  by 
.her,  subject  to  all  those  accidents  to  which  we  know 
papers  are  at  all  times  liable;  subject  to  the  accident 
which  had  befallen  the  irrevocable  bond  for  L.  300,  which 
has  somehow  disappeared ;  and  how  she  could  expect  that 
this  deed  was  to  escape  the  same  fate,  is  to  me  utterly 
unaccountable. 

I  have  adverted  only  to  what  I  think  the  material  cir- 
cumstances attending  this  deed,  independent  altogether 
of  what  appear  on  the  face  of  the  writing ;  and  there  are 
«ome  very  extraordinary  circumstances  appearing  upon 
the  face  of  it.  Firsts  it  is  written  with  a  degree  of  regu- 
larity, in  point  of  distance  of  lines  and  straightness,  of 
which  this  old  lady  on  any  other  occasion  was  utterly  in- 
capable* Her  jottings  and  memorandums  are  written  in 
every  possible  direction.  Secondly^  there  is  a  mixture, 
and  that  a  very  strange  mixture,  of  good  spelling  and 
bad ;  not  that  this  is  in  itself  very  extraordinary,  because 
no  person  who  spells  ill  spells  every  word  wrong.  But, 
on  looking  at  this  deed,  some  of  the  most  difficult  words, 
.which  she  was  least  likely  to  know,  and  probably  nevar 
used  before,  are  well  spelled ;  while,  on  the  other  hand, 
she  herself  habitually  spelled  wrong  the  words  that  were 
most  familiar  to  her  mind<  Two  struck  me  particularly, 
which  she  wrote  day  after  day,  inierest  and  sterling,  the 
two  words  which  occupied  her  thoughts  and  her  hands 
.more  than  any  other.  She  never  ceased  to  think  of  her 
inUreai  and  her  sterling  money.  Now,  in  her  own  jot- 
tings, these  two  words  are  constantly  and  habitually 
^Pilled  wrong,  intrist  and  sterUn;  and  yet,  strange  to 
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1610.  tell,  these  wordft  whkh  she  habituallj  spelled  wrong,  but 
whkh  she  must  have  believed  she  was  speHing  right,  oc- 
cur four  or  fite  times  in  the  deed,  where  they  are  uni- 
formlj  spelled  right,  interest  and  sterling.  Indeed  there 
is  a  Tariety  of  other  particulars  of  the  same  kind,  when 
you  cOttie  to  examine  the  writing.  The  pronoun  I  is 
uniformly  written  with  a  small  i,  a  thing  very  unusual. 
I  will  venture  to  say,  there  are  people  who  may  write  a 
small  i  twenty  or  thirty  times,  but  who,  if  ever  they 
use  a  capital  I,  do  it  when  they  come  to  write  the  pro- 
noun, and  if  ever  a  person  use  a  capital  I,  it  is  always  in 
that  case ;  and  yet  in  this  long  letter  she  does  not  use  the 
■capital  I,  although  in  her  jottings  she  was  in  the  habit  of 
using  k,  even  when  it  was  not  necessary. 


In  short,  without  troubling  your  Lordships  farther, 
these  are  the  general  ideab  whieh  have  struck  me,  and  I 
understand  have  also  struck  your  Lordships.  Some  of 
them  I  may  have  expressed  naore  and  some  less  forcibly^ 
which  deficiencies  yon  will  of  course  su]^ly.  But  these 
are  the  grounds  on  which  the  Court  are  unanimously  of 
opinion,  that  this  deed  must  be  set  aside,  as  false  and 
forged ;  and  that  being  the  case,  I  do  not  know  whether 
the  parties  would  incHne  to  have  the  opinion  of  the  Court 
upon  its  import ;  for  strange  as  it  is,  after  all,  holding 
this  deed,  as  we  do,  to  be  a  notorious  forgery,  there  are 
great  doubts  whether  it  is  effiectual.  As  to  heritage,  there 
is  no  doubt  that  it  is  not  The  law  knows  no  form  of 
eonstHuting  an  heir  in  heritage.  There  must  be  disposi- 
tive watds  conveying  the  fee  from  one  person  to  another, 
taikfsB  perhaps  in  a  deed  ;  a  trust  deed  for  example, 
^berea  person  conveys  his  estate  in  trust,. for  purposes  t^ 
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Jbe  afterwards  deebuped.  '  But  tliere  is  no  instance,  m   1810. 
Whick  your  Lordships  hAve  sustained  sueh  a  deed  as  tfais, 
which  onljT  declares  a  certain  person  to  be  tlie  heir. 

WiUi  regard  again  to  the  moveables,  the  case  maj 
perhaps  be  diff^^it.  As  to  the  irrevocable  annuity,  per- 
haps the  deed  is  sufficient ;  but  as  to  the  heritage,  none 
lof  your  Lordships  have  the  least  doubt  that  it  is  ineffeo* 
tnal.  After  all  this  rtak  then,  all  this  trouble,  a  deed  has 
been  concocted  ineffectual  for  half  the  purpose  for  which 
it  was  intended. 

There  is  one  other  point  to  be  noticed  after  the  con» 
elusion,  which  now  entitles  us  to  call  ibis  deed  a  most 
•audacious  forgery ;  namely,  what  steps  the  Court  is  to 
take,  with  regard  to  the  parties  who  have  dared  to 
found  upon  it.  That,  is  indeed  a  very  serious  matter ; 
and,  but  for  the  peculiar  circumstances  under  which 
the  parties  using  this  deed  stand,  it  would  have  been 
attended  with  very  material  coaeequences.  But,  as 
I  stated  before,  for  the  purposes  of  civil  Justine,  your 
Lordships  are  not  bound  to  come  to  any  condapion,  as 
to  who  were  the  forgers  of  this  deed,  or  who  have  used 
it  knowing  it  to  be  forged ;  and  in  this  country,  where 
justice  is  administered  with  tenderness  and  humanity, 
your  Lordships  are  not  entitled  to  punish  crimes  per 
averBumem.  Even  in  the  Criminal  Court,  you  nmst  see 
distinctly  the  precise  person  who  is  guilty  before  you  in^ 
flict  punishment.  You  will  not  lay  hold  of  two  or  thrse 
penons,  and  say  the  guilt  is  among  you.  That  is  not  the 
course  of  British  justice.  There  are  crimes,  indeed,  in 
which  if  a  person  is  acoesspry  at  all,,  it  is  visible ;  for  €7U 
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1810.  ample,  if  three  or  more  persons  are  concerned  in  a  mitri* 
der,  you  will  not  stop  to  enquire  who  gave  the  mortal 
stroke.  All  are  equally  guilty.  In  the  same  wayj  in  the 
case  of  mobs,  or  riots,  which  are  visible  crimes  ;  if  a 
house  is  burned  by  a  mob,  you  will  not  stop  to  enquire 
who  set  the  torch  to  the  door.  All  are  guilty.  But  the 
crime  of  forgery  is  a  secret  crime,  which  may  be  commit- 
ted by  one  without  the  knowledge  of  another ;  by  one» 
when  another  is  the  innocent  instrument  of  uttering  and 
using  it. 

• 
These  parties  who  have  come  before  us,  stand  in  the 
relation  of  husband  and  wife.  It  is  on  the  one  hand  a 
possible  case,  though  not  the  nibst  probable,  that  the  hus<* 
band  may  have  forged  it  without  her  knowledge  or  par- 
ticipation, and,  therefore,  it  would  be  improper  to  make 
the  wife  responsible.  On  the  other  hand,  it  is  equally 
possible  and  more  probable,  that  the  wife  has  forged  this 
deed,  and  imposed  it  upon  her  husband,  which  would 
render  it  improper  to  punish  him ;  and  there  is  a  third 
supposition,  that  the  actual  forgery  has  been  committed 
by  somebody  else,  with  the  participation  of  one  or  other 
of  the  parties ;  and  therefore,  under  all  these  circumstances, 
feeling,  that  if  your  Lordships  were  to  stretch  forth  your 
hand,  you  might  be  punishing  the  innocent  in  place  of 
the  guilty  ;  and  feeling,  that  the  grievous  disappointment 
in  this  case,  must  be  of  itself  no  slight  punishment  to 
persons  who  have  formed  such  magnificent  hopes,  your 
Lordships  are  rather  disposed  to  refrain  from  coming  to 
wy  decision  upon  the  point — which  of  all  these  parties  is 
the  actual  forger  or  utterer  of  the  deed.  Among  them 
it  is ;  and  however  uncertain  your  Lordships  may  be  of 
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ttiif  subject,  the  guilt  is  well  known  to  one  or  other,  or  to  1810. 
both  of  the  parties,  and  to  the  stings  of  their  own  conscien- 
ces, and  of  disappointed  guilt,  your  Lordsips  leave  them ; 
inflicting  this  only  punishment,  which  follows  not  as  such, 
but  as  a  civil  consequence  of  your  judgment,  the  payment 
of  the  very  heavy  expences  in  thb  case. 

LORD  MEADOWBANK. 

Not  having  heard  the  counsel  at  the  last  pleading  of  the 
case,  I  am  perhaps  not  entitled  to  give  my  opinion.  But. 
I  read  the  informations  and  the  proof,  and  formed  my 
opinion  last  summer  session,  when  your  Lordships 
thought  it  right  to  order  some  fSarther  investigation  into 
the  delible  nature  of  the  ink.  I  concurred  in  the  proprie* 
ty  of  that  investigation,  and  approved  of  giving  the  sub- 
ject  due  consideration;  and  though  I  did  not  hear  the 
counsel,  I  think  it  right  to  say,  that  I  agree  entirely  with 
the  opinion  which  your  Lordship  has  delivered  upon  the 
leading  and  material  points  of  the  case.  What  bore  in- 
vincibly on  my  mind,  was  this,  that  subsequent  to  the 
date  of  the  deed,  a  difference  occurred  which  must  have 
recalled  it  de  recenii  to  the  granter^s  mind,  who  was  a  wo* 
•man  of  very  strong  passions,  and  certainly  not  likely  to 
forget  a  transaction  of  this  nature,  which,  from  her  ha- 
bits, must  have  cost  .her  the  trouble  of  transcribing  the 
deed.  It  must  have  weighed  upon  her  mind,  as  in  fact  it 
was  quite  une;campled  in  tier  history.  A|id  then,  called 
4ipon  as  she  was,  to  coiisider.whAt  was  to  be  done  by  thh 
4eed,  it  is  impossible  that  she  could  h^ve  forgot  it.  It 
appears  to  me  impossible  th«t  sbe  coulil  have  executed 
this  deed ;  she  must  have  had  a  copy  before  her;  for  it  is 
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1810.  plainly  the  production  of  a  person  not  unaoquainted  witfi 
business,  having  some  knowledge,  but  a  rerj  imperfeel 
knowledge.  The  deed  ought  to  be  considered  as  a  copj 
made  by  the  ladj.  The  orthography  and  the  diction  is 
particularly  remarkable.  If  it  had  been  the  work  of 
Crombie,  it  is  not  likely  that  it  would  have  been  so  ex- 
pressed ;  he  must  have  known  that  it  was  impossible  to 
contrive  an  irrevocable  deed,  morits  causa.  There  might 
have  been  an  irrevocable  annuity  in  it.  But  the  style 
clearly  shews  that  the  framer  of  it  was  ignorant  of  what  he 
was  doing.  There  is  no  feeling  that  a  court  of  law 
would  never  believe  that  Mrs  Buchanan  would  grant  an 
irrevocable  settlement  These  absurdities  strike  me  for« 
cibly ;  it  is  quite  unusual  that  a  lady  always  making  a 
capital  I,  should  begin  making  small  ones,  I  never  had  a 
doubt  that  it  was  a  palpable  forgery. 

Lord  Newton  expressed  his  entire  concurrence  with 
the  opinion  delivered  by  the  Lord  Justice  Clerk,  upon  the 
same  grounds. 

The  Court  then  pronounced  an  interlocutor,  reducing^ 
decerning,  and  declaring  in  terms  of  the  pursuer'*s  libel, 
and  finding  expences  due.  This  judgment,  of  course,  su- 
perseded the  necessity  of  considering  the  other  points,  re- 
lating to  the  legal  effect  of  the  deed. 

.  Counsel  for  the  pursuers^-^lerk,  Gillies,  Jardine,  &c. ; 
Agent,  William  Patrick,  W.  S.  For  the  deftnder,— Ep- 
akine,  Jeffrey,  Greenshields ;  Agent,  John  Mackensie^ 
.writer  in  Edinburgh ;  Mr  Ferrier,  Clerk. 
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JOHN  HOUTLEDGE,  Esq. 

OV  TBB  BAST  IKDVA  COMPANY'S  SSKVICB,  AKD  BIS  ATT0RNIB8 1 
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WILLIAM  THOMAS  CARRUTHERS,  Esq. 

OF  DORMONT  ;  ANP  GENERAL  FRANCIS  CARRUTHERS^  HIS  VSCLE 

AND  GUARDIANf 


In  tke  year  1731,  Francis  Carruthers  of  Dormont  mar-  I9it 
ried  Miss  Margaret  Maxwell,  daughter  of  Sir  Alexander 
Maxwell  of  Monreith.  No  contract  of  marriage  was  ex- 
ecuted upon  this  occasion;  but,  in  July  1735,  after  the 
parties  had  lived  together  for  nearly  five  years,  without 
having  any  children,  they  resolved  to  make  a  settlement 
of  their  affairs,  in  the  form  of  a  post-nuptial  contract ;  and, 
accordingly  a  deed  of  this  description  was  completed  be- 
tween Mr  Carruthers  on  the  one  hand,  and  his  wife,  witli 
ponsent  of  certain  gentlemen  as  trustees  for  her  brother,  on 
file  other*  By  this  deed  Mr  Carruthers,  in  contemplation 
of  the  marriage  already  solemnised,  and  of  the  portioii 
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1811.  received  with  his  wife,  became  bound  to  secure  her  in  a 
liferent  annuity,  upon  his  lands  and  estate,  and  to  take 
the  necessary  measures  for  settling  the  estate  itself  upon 
the  heirs  of  the  marriage,  according  to  a  particular  desti- 
nation, as  well  as  for  certain  contingent  provisions  to 
daughters. 

After  executing  this  contract,  the  parties  continued  to 
live  togther  till  the  year  1740,  having  been  married  for 
ten  years,  without  having  any  children,  and  apparently 
with  little  prospect  of  such  an  event.  In  the  course  of 
lliat  year,  Mrs  Carruthers  abandoned  herself  to  habits  o£ 
the  most  open  adultery ;  and,  among  other  instances  of 
profligacy,  gave  herself  up  to  a  course  of  criminal  con- 
versation with  one  of  her  own  servants.  Her  husband  at 
this  time  was  absent  in  England,  where  he  had  gone,  as 
he  alleged,  in  August  1740,  and  was  detained  for  several 
months  upon  particular  business,  so  that  it  was  not  until 
the  month  of  November,  when  he  reached  his  mother^s 
house,  on  his  way  back  to  Dormont,  that  he  was  inform- 
ed of  his  wife^s  infidelity.  He  immediately  dismissed  her 
from  his  house,  and  never  again  saw  or  acknowledged  her. 
At  the  same  time,  he  took  measures  to  obtain  the  only  re- 
medy which  the  law  affords  in  such  cases ;  and,  in  the  same 
month  of  November,  he  instituted  a  process  of  divorce  be- 
fore the  Commissaries  of  Edinburgh,  against  Mrs  Carru- 
thers, upon  the  head  of  adultery. 

The  lady  contested  this  process  with  great  obstinacy. 
She  had  the  assistance  of  the  celebrated  Mr  Lockhart,  af- 
terwards  Lord  Covington,  who  was  her  relation,  as  well 
as  of  other  counsel,  and  no  exertion  was  spared  to  resist  i| 
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-pToot^  and  to  save  her  from  the  decree  of  divorce  which  181 L 
followed.  But  all  her  efforts  were  unavailing.  The  clear- 
est evidence  was  adduced  of  a  course  of  the  most  abandon- 
ed criminality  on  her  part,  which  it  appeared  had  begun 
in  the  month  of  August  1740,  soon  after  her  husband  was 
alleged  to  h^ve  gone  to  England,  and  had  continued  un* 
til  his  return  to  Dormont,  when  she  was  dismissed  his 
Jiouse,  after  which  he  had  never  had  the  least  communica^ 
Jtion  with  her. 

It  appears,  however,  that  at  this  time  she  had  been  s&» 
weral  months  gone  with  child ;  for,  upon  the  28th  of  Majr 
1741,  during  the  dependence  of  the  process  of  divorce,  she 
was  delivered  of  a  daughter,  and  upon  this  event  she  applied 
to  the  Commissaries  for  an  order  upon  her  husband  to  de« 
fray  the  charges  of  her  inlying.  This  was  opposed  by  Mr 
.Carruthers,  upon  the  ground  that  she  had  not  been  deli« 
jrered  of  a  child.  But  it  being  ascertained  by  the  clearest 
evidence,  consisting  of  the  depositions  of  the  woman  in 
jvhose  house  she  lodged,  and  of  the  physician  and  midwifi^ 
who  had  attended  her  during  her  confinement,  that  she 
'Was  delivered  of  a  living  female  child,  the  Commissaries 
awarded  L.  20  to  her^  which  was  paid  by  Mr  Camithers, 
under  protestation  that  his  doing  so  should  in  no  respect 
imply  any  acknowledgment  of  the  child'^s  legitimacy.  This; 
protestation  was  admitted  by  Mrs  Carruthers ;  and,  in  th^ 
end,  a  final  decree  of  divorce  was  pronounced,  finding  thq 
adultery  clearly  proved,  and  divorcing  and  separating  th^ 
parties  in  the  ordinary  fonn. 

After  this  event,  Mrs  Carruthers  seems  to  have  taken 
up  hei^  abode  in  obscure  lodgings  in  Edinburgh,  and  waa 
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}l}}i\  ^^^^'®  ®^  °^  more  heard  of.  The  child  was  baptized  by 
the  name  of  Elizabeth  Carruthers,  and  although  not  ac- 
knowledged, but  disowned  bj  Mr  Carruthers,  and  alleged 
to  be  the  fruit  of  her  mother*s  crime,  was  taken  charge  of 
and  maintained  by  him.  ^Afler  being  boarded  for  several 
years  with  one  David  Hosier  in  Leith,  she  was  removed,  by 
desire  of  Mr  Camithers,  to  the  house  of  a  woman  in  Craig* 
lockhart,  where  she  remained  for  a  short  time.  It  seems 
to  have  been  his  object  to  have  her  brought  up  in  obscu-p 
rity,  and  to  conceal,  as  much  as  possible,  the  extraordi- 
nary  circumstances  attending  her  birth.  For  this  purpose 
he  employed  one  Walter  Beattie,  a  tenant  of  his  own,  to 
look  out  for  a  proper  place  on  the  borders  of  England, 
where  she  might  be  lodged ;  and  Beattie  having  accord- 
ingly made  enquiry  upon  this  subject,  at  last  concluded  a 
bargain  with  Thomas  Robson,  a  farmer  in  Gunnerton, 
who  agreed  to  receive  and  board  her  for  L.  5.  10s.  per  an* 
num.  With  Mr  Carruthers'  consent,  she  was  accordingly 
removed  from  Craiglockhart  to  Gunnerton,  one  of  the  wild- 
est spots  in  Cumberland,  where  she  was  placed  with  Rob* 
son,  and  was  brought  up  in  his  family,  passing  occasion- 
ally, among  the  neighbouring  peasants,  by  the  name  of 
Betty  Robson.  At  this  time  she  was  not  more  than  nine 
years  of  age,  but  even  then  she  seems  to  have  been  inform- 
ed of  her  real  pretensions,  for  she  stated  herself  to  be  the 
daughter  of  a  gentleman  of  fortune  in  Scotland,  and  shew* 
ed  resentment  when  addressed  by  the  name  of  Robson,  af- 
firming that  she  was  called  Camithers,  and  not  Robson, 
and  always  writing  in  her  school  books  Elizabeth  Cami« 
thers,  as  her  proper  name. 

.   In  this  situation  she  remained  until  the  year  1758,  wb^Q 


liaving  gone  from  Robson^s  house,  in  companj  with  hil  1811. 
sister,  to  Hexham  fair,  she  took  that  opportunity  of  elop- 
ing with  a  Mr  Henry  Routledge,  who  had  a  farm  in  the 
neighbourhood,  and  had  for  sometime  paid  his  addresses  to 
her.  This  gentleman  carried  her  to  Edinburgh,  where 
they,  were  regularly  married  in  her  mother^s  lodgings. 

Mr  Routledge  was  at  this  time  in  rery  straitened  cir« 
cumstances,  and  he  soon  after  met  with  misfortunes  which 
naturally  attracted  his  attention  to  the  claims  competent 
to  his  wife,  (supposing  her  to  be  legitimate)  under  the 
contract  of  marriage  executed  in  1735,  between  Mr  and  Mra 
Camithers.  By  that  contract,  Mr  Camithers  was  taken 
bound  to  settle  his  estate  upon  himself  and  his  heirs  male 
by  Mrs  Camithers ;  whom  failing,  his  heirs  male  by  any 
subsequent  marriage ;  whom  failing,  his  heirs  female  by 
Mrs  Camithers,  and  their  heirs  male,  the  eldest  daughter^ 
and  the  heir  male  descending  from  her,  alw^ays  excluding 
the  rest,  and  succeeding  without  division  ;  whom  all  fail- 
ing,  to  Mr  Carruthers,  his  heirs  and  assignees  whatsoever* 

He  was  farther  bound  to  provide  and  secure  whatever 
lands  or  heritage  he  might  acquire  during  the  standing  of 
the  marriage,  to  himself  and  his  spouse,  and  the  longest 
liver  of  them  two,  in  conjunct  fee  and  liferent,  for  her  life*^ 
rent  use  altenarly,  of  the  third  part  of  such  lands  and  he- 
ritages, in  case  there  should  be  a  child  or  children  existing 
at  the  dissolution  of  the  marriage,  and  a  half  thereof  in 
case  there  should  be  none  existing,  and  to  the  heirs  of  the 
marriage  in  fee. 

Bat  as  it  was  possible,  that  upon  the  failure  of  heir» 
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181 1,  tiiftle  of  that  marrriage,  the  estate  might  go  to  the  heirt 
male  of  Mr  Camithers  in  some  subsequent  marriagey  so  as 
to  exclude  the  daughters  (if  any)  of  the  first  marriage ; 
Mr  Carruthers,  therefore,  became  bound,  in  case  of  there 
being  daughters  so  excluded,  to  pay  them  the  following 
sums,  in  full  of  all  legitim,  or  whatever  else  they  could 
claim  through  the  death  of  him  and  Mrs  Camithers,  viz. 
jf  but  one,  the  sum  of  18,000  merks,  and  if  two  or  more, 
20,000  merks,  to  be  divided  among  them  as  he  should 
think  fit ;  and  in  case  of  no  such  division  by  the  father,  to 
be  divided  equally,  after  setting  apart  2000  merks  as  a 
fracipuum  to  the  eldest;  and  that  at  the  first  term  of 
Whitsunday  after  their  majorities  or  marriages,  which- 
ever of  them  should  first  happen.  The  contract  of  mar* 
riage  was  not  in  the  form  of  an  entail,  and  contained  no 
prohibitions. 

•  By  virtue  of  these  provisions,  Mr  Routledge  was  advis-^ 
ed,  that  as  matters  then  stood,  his  wife  (supposing  her  1^ 
gitimate)  being  the  only  heir  of  the  marriage,  had  an 
eventual  right  to  the  estate  of  Dormont ;  and  if  this  should 
be  considered  as  still  open  to  be  defeated  by  the  possibility 
•of  an  heir  male  of  a  subsequent  marriage,  that  she  was  at 
any  rate  entitled  to  the  18,000  merks,  or  L.  1000  sterling, 
provided  to  the  daughters  in  that  event.  Even  with  re* 
gard  to  this  right,  however,  the  question  how  far  it  was 
then  exigible,  seemed  to  be  not  unattended  with  difiiculty  ; 
since  her  exclusion  from  the  heritable  succession  could  not 
be  considered  as  fixed  or  complete,  until  the  actual  exis- 
tence of  an  heir  male  of  another  marriage.  But,  neverthe- 
less, under  all  the  circumstances,  Mrs  Routledge  was  ad« 
vised  to  bring  an  action  before  the  Court  of  Session^  set** 
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4iilg  forth  the  tenns  of  the  contract  of  marriage,  subsum-  1811. 
ing  that  she  was  the  only  child  of  the  marriage,  and  con- 
cluding against  Mr  Carruthers  for  implement  of  the  whole 
obligations  and  conditions  incumbent  upon  him,  and  par- 
ticularly for  payment  of  the  L.  1000  provided  to  her,  and 
made  payable  on  the  day  of  her  marriage,  with  interest  from 
that  date. 

This  action  was  resisted  by  Mr  Carruthers ;  and  his 
defence  seems  to  have  chiefly  resolved  into  a  denial,  either 
that  Mrs  Routledge  was  the  daughter  who  had  been  bom 
of  Mrs  Carruthers,  or  that,  supposing  she  were  admitted 
to  be  so,  she  could  be  held  as  the  legitimate  offspring  ef 
the  marriage.  Upon  this  issue  the  parties  went  to  proof, 
and  after  some  progress  had  been  made  in  the  investiga- 
tion, the  matter  was  settled  by  a  compromise,  which'was 
carried  into  effect  by  means  of  the  following  deeds. 

In  the  JirH  place,  x>n  the  26th  October  1759,  a  con- 
tract was  executed  by  Mrs  Routledge,  with  consent  of 
James  Ewart,  accountant  of  the  Royal  Bank,  to  whom 
the  claims  of  Mrs  Routledge,  under  the  contract  of  mar- 
riage, had  been  conveyed,  partly  in  security,  and  partly  in 
trust,  on  the  one  hand,  and  Mr  Carruthers  on  the  other ; 
by  which  the  former  parties  bound  and  obliged  themselves, 
that  Mrs  Routledge  and  her  husband  should  accept  of 
L.  650,  in  full  satisfaction  of  the  whole  provisions  con- 
tained in  the  contract  of  marriage,  or  any  other  claim 
which  they,  or  any  person  deriving  right  from  them, 
could  pretend  by  virtue  thereof  2d{y,  On  the  30th  Novem- 
-  ber  1759,  Mr  Carruthers,  on  the  one  hand,  and  Mr  and 
Mrs  Routledge^  and  Mr  Ewart,  on  thQ  other,  executed  a 
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1811.  submission  to  Mr  James  Ferguson,  aftenrards  Lord  Viu 
four,  and  to  Mr  Alexander  Lockkart,  afterwards  Lord 
Covington,  wbo  had  been  counsel  for  the  parties  in  the  pre- 
Tious  action,  all  questions  whatsoever  dependmg  between 
them,  and  particularly  all  right  or  daim  of  succession,  or 
:  other  right  or  claim  of  whatever  kind,  competent  to  Mrs 
Routledge,  or  her  husband,  bj  virtue  of  the  provisions  in 
the  contract  of  marriage^  in  favour  of  the  children  there- 
of. Sily^  In  pursuance  of  this  submission,  the  learned 
artiiters,  on  the  7th,  December  following,  gave  forth  their 
decree-arbitral,  decerning  and  ordaining  Mr  Camithers 
to  make  payment  to  Mrs  Routledge,  and  her  husband  for 
his  interest,  and  to  Mr  Ewart  in  their  name,  of  L.  650, 
in  full  satisfaction  to  Mr  and  Mrs  Routledge,  of  all  right 
of  succession,  or  other  right,  which  thej  or  anj  of  them 
had  or  could  have  at  any  time  or  in  any  event,  by  virtue 
of  the  provisions  of  the  marriage  ccmtract,  and  decerning 
and  ordaining  Mr  and  Mrs  Routledge,  and  Mr  Ewart  for 
their  several  rights  and  interests,  upon  payment  of  the 
above  sum,  to  execute  a^  complete  discharge  in  favour  of 
Mr  Camithers,  of  all  claims  and  demands,  of  whatsoever 
nature,  which  they  could  have  against  him  for  any  causcf 
preceding  the  date  of  the  submission ;  and  particularly 
all  claims  of  succession,  or  otherwise,  in  virtue  of  the  pro^ 
Tision  in  the  contract  of  marriage.  Lasibfy  The  money 
being  paid  to  Mr  and  Mrs  Routledge*  aild  Mr  Ewart, 
they,  on  the  same  day  on  which  the  decree»arbitral  was 
signed,  executed  a  discharge  in  pursuance  thereof^  re- 
nouncing and  discharging,  in  the  most  ample  terms,  ail 
right  competent  to  them,  or  either  of  them,  in  virtue  of 
the  provisions,  or  imy  part  thereof,  contained  iji  the  con-* 
tract  of  marriage. 


Immttfiatdj  afttr  tbis  arrangement  was  eomplaied,  1811. 
(8th  December  1759)  Mr  Carnithers  made  a  new  settle- 
ment of  the  estate,  by  which  he  disponed  it  to  himself  and 
his  heira  male;  whom  failing,  to  William  CarrntherS) 
his  brother,  and  his  heirs  male;  whom  failings  to  hii 
Own  nearest  heirs  male  whatsoever. 

At  the  period  of  the  submission  and  discharge,  Mrs 
Boutledge  was  a  miaor^  But  die  lived  till  the  jear  1766, 
when  she  die^  at  the  age  of  twentj-seven.  Her  husband 
only  suirived  her  a  few  years^  but  they  left  three  chil- 
dren,  a  son  named  John  Routledge,  who  went  to  India 
as  a  writer,  and  two  daughters,  the  eldest  of  whom, 
Anne,  was  married  to  the  Right  Reverend  Dr  M^endiey 
Lord  Biyhep  of  Chester,  and  afterwards  of  Bangor. 

Mr  Camitbers  died  in  the  year  1773,  and  was  succeed^ 

'  td  by  his  brother,  William  Carnithers,  who  executed  an 

entail,  both  of  the  estate  of  Dormont,  and  certain  other 

lands  acquired  by  his  brother,  in  favour  of  himself  anil 

his  eldest  and  second  sons>  seriatim,  and  their  heirs  male* 

WUIkm  Carmthers  cKed  fai  the  year  1787j  and  was^ 
ftuoeeeded  by  hid  eldest  son,  William  Aikman  Carruthers,- 
who  was  fifteen  years  in  possession,  but  made  up  no^ 
title. 

William  Aikman  Carnithers  died  in  the  year  180S,  and 
Vat  sneeeodfed  by  his  only  son,  William  Thomas  Camti 
thers,  then  an  infant,  who  had  never  been  served  beir^ 
nor  made  up  titles  to  any  of  his  ancestors. 

s 
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1811.  In  the  mean  time  John  Routledge,  the  only  son  of  Mrs 
Boutledge,  returned  from  I&dia,  and  being  advised  that 
be  bad  right,  under  the  contract  1735,  to  the  estate  of 
Dormont,  proee^ed  to  serve  himself  heir  of  provision  in 
gemeral,  before  the  Magistrates  of  Canongate,  to  Fran« 
cis  Carruthert  of  Dormont,  hb  grandfather,  in  terms  of 
the  marriage  contract.  In  this  character  he  then  brought  an 
action  against  William  Thomas  Carruthers,  the  infant,  and 
his  guardian,  fbr  setting  aside  the  disposition  of  8th  De^ 
cember  1759,  and  whole  subsequent  conveyances,  upon 
ihp  following  grounds.  Istj  That  they  were  in  direct 
contradiction  to  the  destination  and  obligations  of  the 
contract  in  favour  of  the  heirs  of  the  marriage*  2dlyf 
That  they  were  in  contravention  of  an  inhibition  raised 
upon  these  obligations ;  and,  lastfy.  That  the  pursuer^s 
mother  and  grandmother  having  both  predeceased  his 
grandfather,  who  died  withoutcontracting  anj  second  mar- 
riage, the  deeds  in  question  were  ex^uted  in  defraud  of 
bis  just  rights  as  the  heir,  served  and  retoured  under  hia 
grandfather^s  contract  of  marriage. 

On  the  other  hand,  a  counter-action  was  brought,  at  the 
instance  of  William  Thomas  Camithers  and  his  guardian, 
against  Mr  Routledge,  for  setting  aside  his  service  before 
the  Magistrates  of  Canongate,  as  having  been  clandes-* 
tinely  and  irregularly  carried  through,  and  upon  other 
grounds. 

Both  actions  came  before  Lord  Balmuto«  as  Lord  Or« 
dinary.  The  leading  process  was  the  action  against 
William  Thomas  Carruthers  and  his  guardian ;  in  their 
defence  against  whicb^  the  chief  grounds  of  their  counter- 


ietimi  were  necesBarily  inrdlt^d.  Setting '  asidel  certaih  1811. 
dilatbiy  pleas,  thid  defence  was^  lie.  That  the  late  Mrs 
Routledge  waB-  not  the  daughter  wlio '  had  bcfen  bom  of 
Mrs  Camithers.  2dtyy  That  though  she  were,  she  could 
not  be  held  as  legitimate,  but^  on  the  contrary, •  was  felearljr 
illegitimate ;  and,  lastfyf  That,  at  any  rate,  all  rights  com- 
petent to  her,  ubder  the  contract  of  marriage,  were  cbm^ro^ 
!inised  and  diacharged  by  the  dtinsacticm  in  1759< ' 

After  some  proceedings^  thcf  Lord  Ordiriarjr  pronounced 
the  following  interlocutor:    ^  Having  considei^  the  muw 

*  tnal  memorials  ibt  the  parties,  with  the  writs  produced, 

*  and  whole  process,  in  hoc  ttatUy  Repels  the  objections 
'  stated  by  the  defender,  to  the  pursuer^s  title  to  insist  in 
^  the  present  action ;  but  reserves  to  the  defender,-  if  h6 

*  shall  be  so  advised,  to  establish  what  he  alleges  respect- 

*  ing  the  illegitimacy  and  non-identity  of  the  pursuer^s 

*  mother ;  bat  sustains  the  defences  founded  on  the  sub- 
'  mission  entered  into  in  1759,  betwisct  Francis  Carruthers 

*  of  Dbrmont,  and  Mr  and  Mrs  Routledge,  the  pursuer's 
<  father  and  mother,  decree^arbitral,  and  discharge^  and 

*  renunciation  following  thereon,    and  which   has  not 

*  hitherto  been  sought  to  be  reduced ;  therefore  assoik 
^  sies  the  defender,  and  d6cerns.^ 

Against  this  interlocutor  both  parties  petitioned  th^Conrt; 
and  their  petitions  having  been  followed  with  answers,  k 
proof  was  allowed,  of  certain  facts,  applicable  chiefly  to  the 
question  of  the  identity  and  legitimacy  of  Miii  Boutledge. 
This  proof  was  taken  and  reported ;  and  a  variety  .of  othe^ 
proceedings  then<  took  place;  In  the  course  of  whici,  aA 
old  eon^ci  of  marriage  was  discotered^  dated  in  the  yeaii^ 


)91}.  1706^  enteired  into  between.  Johp  C«iTutjker9,  enly  Km 
aod  iip|iare0  beir  of  John  Caor^^n  of  Dwinont,  and 
Mary  Bell,  eldest  la;rfal  daugbter  q{  WiUianpi  Bell  of 
WiAteriM>pbe«4>  with  coaseirt  qF  the  respeeUTe  hthen  of 
tWpai{tiei. 

By  tbk  ewtxaQt^  Jeha  Cacrotheva  tibn  fatik^  dfqKtted  ia 
favour  of  Up  son  and  tbe  hein  male  of  the  macriage ;  vhcma 
failing,  the  heirs  male  of  his  son  by  any  other  marriage  ; 
irboiA  filling)  the  beii^  female  of  the  marriage  witbaut  di vi- 
iiiop  ;  whom  gMling,  the  bairs- female  ef  bia  aon  by  any  other 
marriago  without  division  ;  wboi^  all  faiUcig)  hii  own 
bairs  feao^le  without  divi«iiin»^tlie  es.tat^  ot  Dormant  and 
certain  other  land9«  On  the  qtber  bapd^  Williaxn  Bel), 
the  father  of  Mary  BeU»  dispaned  h)s^  land*  to  Jeihn  Caiv 
ruthar«,  yeungari  in  liferent,  and  to  the  heira  male  of  the 
marriage  ia  fee ;  whom  failings  to  Mary  Bell  and  her  bf  irs 
wbataaevar-  This  contract  was  conceived  in  the  foraa  of 
a  strict  entail,  and  waa  fenced  with  regular  pre^ibitoryi 
irritant,  and  resolutive  clAUSfs^  all  iq  9uf6cient.  forn^  to 
prevent  selling,  eoi^tf  aating  debt^  or  altering  Urn  order  of 
auccesaion, 

John  Carnithers  the  fiitber  died,  in  1790^  and  John 
Carruthers  the  son  in  1723,  when  he  was  succeeded  by 
S'ranas  Carnfthera,  whose  bislai?  baa  bom*  already 
atated* 

this  Francis  Carrutiwrs  waa  served  nearest  and  lawful 
heir  of  proviaion  of  the  manriage  batween  John  Carrutb-- 
ers,  bi$^  father^  and  Mary  B^I|  and  alM»  bek  in  gi^naial  1# 
Maot  C<armthensj  bU  gceftt-grandCatber,  and  in  ^ipeoat  ta 


diife  fpmit'^grettt-griMlfetbeix  iW  tkiestt  s^vMtl  chahii^ct^,  1911. 
he  made  up  titles  to  the  whole  lands  .of  DormonC  and 
others,  held  by  his  ancestors ;  but  in  doiog  so,  as  well  as 
in  his  marriage  contract  with  Milrgaitt  Maxwell  before 
^iei^itAf  he  6refl^oked  itie  ttiibJie  In  Ihe  cMtratft  lt06. 
For  In  ^kice  of  fMkf lyg  u^  fiilklB  tij^ft  thtft  tatteie,  ati  iH^ 
basis  ;#f  ait  his  iliyc»^tuf«^  t^  iitUle  «{>  till  tftloi  ik  fte 
%irat)k ;  and  by  his  Mntrett  With  Mal*giy!^  Mtt^cfft,  h^ 
tftried,  in  «  certain  de^iteei  the  order  of  !^i^<;etekAi  ^^A^ 
Ifahed  by  thie  taileie,  which  #M  to  the  %tfr^  ntdfe  if  ike 

'  The  dtM^very  "of  this  ^  dontitkft  led  (fo  anblhei^  plea, 
M  the  )iiNrt  «f  Wtflllsiii  ^hftibta  Cakrulti^s  anil  hS^  gmr^- 
iKalh,  Vin.  That  the  alt^i^SoU,  by  the  ^otttrai^  ItSR,  unt- 
4^^htdi  if^  ltcyutl<edge>dainMd,  ^f  the  order  6f's&€ces^ 
sIm  established  ^  thQ  ^f^i*  «hiteie  IW^,  Wm  dt  iM^ar- 
rmdtUd  hln(>rath»i)  Biidanteetef  tnjnstllce  to  ^e  fief^  c(f 
that  settlement,  to  which  it  was  ultra  virt9  &  Wt  Cur^ 
ruthers  to  give  legal  effect. 

This  contract  barring  iNimj^itifhttRfd  4n  KT^tirt,  %nA  tbe 
proiof  duty  reported,  tfa^  i^M^  Sau^'lHts  VheH  h^fdte  thtetr 
liOrdshipS)  and  seemed  to  l^soIVe  (nto  lln^e  qiiestienS'; 
Itl,  The  identity  alkd  kgitiinh<ff  ef  Mrd  ^itl«dge.  9%, 
Th^  effect  ^f  tiie  entail  IV^^  \xpoih  the  snbiwfqnctat  desig- 
nation in  tbe  contract  ITM ;  a»d,  M^,  The  efleet  df  t^ 
€6niprottiise  in  17A^  Mititlied  in  the  %bn«ra€l,  «nbMfi#* 
sion,  decree-arkitrftl^  atiddisehnrge. 

The  «oun«el  for  the  patttes  were  fnlly  he»&  npen  the 
Vrh<rfe  Bintter  m  disput^e ;  and  the  ft1lfi^>fring  summary 
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1811.  of  the  orgiiment  fr|Uf  ;s]|fipir  jthe.leAjipg  topics  on  both 
sides.  1  ' 

Pleaded  for  the  pufsutry  Mr  Routkdge, 

Upon  :the  .pQiot.  pf  idientit]r>;  the  verdict  of  the  jury^ 
yrhq  .served  the  puvsu^r  heir,  to  his  grandfather,  mUH  be 
^eld  as  :cQnciusive;  but  be  has  farther  prov/ed,  by  the 
clearest  evidenc^,  the  actual  identity  of  h)s  tnotber  with 
.the  child  boca  by  JMrs  Carruthers  in  1741 ;  and  with  re- 
gard to  theqifcstiqnpf  ,her  atatMs,  or  filiation,  as  she  was 
confessedly  j^ora  standing  the  marriage  between  hermcie 
ther  and  Mr  Carruthers,  the  maxim  pater  est  quern  nuptia 
demonstrantf  leaves  ropifirfoz;  idpubt  that  she  was  a  le^^ti- 
.mate  child*  .  As  to  the  effect  of  the  entail  cpatained  in  the 
jcontract  1708,  it  was  disi^g^dedby  Mr  Carruthers,  who 
made  up.  titles  Jn  fee  pimple  ;  Hnd  the  estate  having  b^en 
.possessed. i|pon  tkesq  titles  till  t^e  present  d^y,  the  entail, 
whatever  it  .might  h^T^  beep,  is  put  down.by.lAe.nega? 
tivf  prescription.,     >;  .  ...  t 

With  regard  to  the  compromise  which  took  place  in 
1759,  and  tb^)cp|i^Uignt:jdiNejto'geiexcfcnted;by  the)>Vir- 
suer's  mothoT}  it  can  afToirdliielj^ar'lo^is  action  of  reduc* 
lion.  It  ,is  4€9iied,  that  th^e  was  in  reality  apy  subnu»- 
j»on  to.  Messrs  ,FiBrgU8op  and  Lo'ekhart^  or  that  these' gen- 
tlemen either  \vere,  .or  considei;ed  themselves  to  be,  at  li** 
berty  to  takejqto  view  the  true  nature  and  value  of  what 
was  attempted  to  be  given  up  by  Mr9.  Routledge,  or  to 
exercise  their  judgment  in  fixing  its  teal  Worth..  On  the 
contrary,  they  were  bound  down  by  the  previous  contract, 
of  which  their  degree^^rbitral  was  merely  a.  repetition ; 
f^hereby  Mr  Cairuthers,  taking  advantage  of  the  destitute 
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condition  of  Mn  Boutledge  and  her  husband,  prevailed'  IBll. 
upon  them  to  sacrifice  their  right  to  the  estate  of  DqjN^ 
mont  for  L.6S0.  It  is  true,  thAt  to  give  an  appearance  ofi 
plausiUlity  to  this  most  unjust  and  iniquitous  transaction/ 
the  submission  was  entered  into ;  but  it  is  evident,  frbm 
the  whole  res  gftOy  that  the  arbiters  had  no  discretion^ 
and  that  they  did  nothing  more  than  simply  repeat  the 
agreement  previously  concluded  by  the  parties. 

But  farther,  Mrs  Routledge  could  not  effectually  dis- 
charge the  right  of  the  heir  of  the  marriage,  because  ishe 
nevcar  was  vested  with  that  diaracter,  nor  had  any  proper 
ju9  crtdAu  The  true  heir  of  the  marriage,  or,  in  other 
words,  the  person  entitled  to  idemand  implement  of  the' 
contract,  could  only  be  the  heir  who  should  be  alive  when- 
the  succesMoi^  opened  by.  the  father^s  death,  as  it  was  not- 
till  then  that  the  rights  of  the  heir  became  exigible.  But^ 
by  predeceasing  her  father,  Mrs  Routledge  never  attained' 
to  the  JUS  eon^emit  of  any  provision  under  the  contract/- 
She  died  before  the  omtingency  had  arrived  which  gave 
birth  to  the  rights  of  the  h^ ;  and  never,  therefore,  hav* 
ing  been  in  tiHdoix}  demand,  she  had  no  right  to  discharge 
them.  .  Betides,  she  had  no  proper  jtcs  crtdiii^  such  as  be-- 
longs  to  the  eldest  son  of  a  marriage  where  the  estate  is' 
devised  by  the  contract  to  heirs  male.  She  had  merely  a 
spes  mccflstumw,  which  might  have  been  defeated  at  any 
time  by  an  heir  male  of  her  father  in  a  subsequent  mar- 
riage ;  an4«  (xd  the  other  hand,  she  had  no  present  right, 
even  to  the  .provision  in  favour  of  the  daughter^  in  that 
event,  because  they  could  not  be  held  as  excluded  from 
the  heritable  succession,  and, .  of  course,  entitled  to  the 
provision  as  long  as  it  was  pof^ble  that  their  fatb^ 
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1611.  mi|;fat  have  hein  idak  In  a  futtti«  maitiagd.  Not  Eairiiif 
any  certain  right,  therefore,  either  to  the  tttate  or  the 
provision,  but  merely  the  chance  of  one  or  other,  she 
could  discharge  nothing  bejond  this  defeasible  expectant 
cj ;  and  consequently,  independent'Of  the  discharge  grant* 
ed  in  1769,  the  right  of  the  heir  of  the  marriage  remaiil-* 
qd  entire  when  the  succession  opened  by  Mr  Carmthers's 
death.  But  the  pursuer  himself,  the  heir  of  provision  in 
general  to  his  grandfather,  is  the  only  person  who  ever 
was  truly  heir  of  the  'marriage. 

Where  the  eldest  son  diet  before  his  Cither,  his  debta 
and  deeds  cannot  affect  the  subjects  devised  to  the  heir 
of  the  marriage ;  that  is,  to  him  who  succeeds  upon  the 
fatfaer'^s  death,  whether  he  be  a  second  son  succeeding 
the  eldest  son,  or  a  grandchild  of  the  eldest  son.  Id 
either  case,  such  heir,  whether  second  son  or  grandchild^ 
takes  the  succession  as  the  immediate  and  only  heir  of  thd 
marriage ;  fi'ee  firom  the  debts  and  deeds,  and  consequent^ 
ly  unaffected  by  the  ^  discharges  of  the  eldest  son,  who 
predeceased  his  father.  But  the  rule  applies  with  double 
force,  to  the  case  of  a  person  holding,  like  Mrs  Routledge^ 
Dot  a  proper  Ju^  crediiif  but  a  mere  expectancy.  The 
claim  was  ^ways  defeasible  during  her  father's  life,  and  it 
would  be  nnjtist  to  suffer  her  to  extinguish  a  right,  which 
it  was  micertam  at  the  time  whether  she  would  ever  pos-» 
aess ;  and  which,  in  point  of  fact,  she  never  did  possess* 
That  a  father,  boUnd  by  a  marriage  contract,  to  settle  his 
estate  upon  the  heirs  of  the  marriage  may,  duriAg  his 
life,  give  imi^ement  to  his  eldest  son,  is  a  proposition  un^ 
necessary  to  be  conaiderifed.  Such  expectant  heir  obtain** 
ing  a  conveyance  dut'ing.the.father's  life,  acquires  the  es 


t&te  pf^teepticne  htreiiuMt.  But  it  by  no  miittiB  }bil6#iH  1811. 
that  though  ht  may  .fhu8  receive  hmeit  impl^fi«at  df  hb 
fkthtr\  bUigatidn,  he  tnmy  eiiler  into  a  tMtMU^iim  fiff* 
.diwharging  a  rigkt,  of  which  iM  it  not  in  fknajfrnft^  <atid  as 
to  which)  even  tbe  expectanty  that  he  p098e«6es  i^anishes 
upon  his  own  death  befora  ih«  flithor,  and  pas^M  t«.  the 
true  hieir  of  th^  marriage  alitt  at  the  fti^er^n  dettffa.  In 
snppoi^  of  these  doctrines^  the  pursMT  referred  to  Brskine, 
p.  60S(  Dirkton's  Doubts,  p.  %B;  Stewait,  p.  145;  Mao 
Connochie  against  iJreenleti,  19tfa  January  1780 ;  Thtil 
against  Trail,  7Ui  January  l9B7  (  Pollieringham  agftinst 
FoUieringfaam^  90tk  Jane  1797. 

On  tbe  other  hand,  on  thfe  pairt  of  Willifcim  I'bdmas  Car- 
mthera  and  his  guardian,  it  was  deniH)  that  there  Was  any 
sufficient  Bvideace,  eren  of  the  identity  of  Mrs  ^utledge, 
with  the  child  bora  of  Mrs  Cal-rttth^rs ;  and  as  to  th^  ques- 
tion of  her  legitimacy,  admitting  in  its  fullest  eitent  the 
fbrce  of  the  maxim  paier  ut  quefn  wtpti»  dMtonstt&nt^  still  it 
is  clear,  flrom  the  doctrine  of  all  the  authorities,  \hat  ft  Can- 
not of  itself  establish  the  status  of  Mrs  Routledge,  or  be 
held  as  probatis  ptobatu  to  the  emin^on  of  all  opposite 
proof.    On  the  contrary,  it  only  amounts  to  a  legal  pre^ 
aumption^  which,  in  all  ^ase^,  yieMs  to  positive  etidence, 
that  the  husband,  from  absence  or  other  causes,  could  not 
possibly  be  the  father ;  and  such  evidence  is  ati;ually  be«- 
fo^e  the  Court.     It  is  admitt^,  that  for  ten  years  the 
parties  had  lired  together  without  having  any  children,  ot 
the  least  proq)ect  of  children.    It  is  proved,  that  Mr  Cara* 
ruthers  had  gone  to  England  in  the  beginning  6f  August 
1740,  and  had  remained  there  till  the  month  of  Novemr 
tier.    It  is  established  beyond  ik  dOubt,  that^Mrs  Ctorx 
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1811.  Futhers'^s  criminal  conduct  began  in  August ;  and  it  is  ad«# 
mitted^  that  her  husband,  upon  his  return  from  England, 
was  informed  of  her  profligacy  before  he  reached  Dor-* 
mont ;  upon  which  he  dismissed  her  from  his  house,  and 
never  afterwards  lived  or  had  the  least  communication 
with  her.  Again,  it  is'  proved,  that  her  delivery  took 
place  on  the  88th  Maj,  at  which  period  the  child  was 
come  to  the  full  time;  and,  putting  all  these  circum- 
stances  together,  it  is  an  absolute  impossibility,  that  Mr 
Carruthers  could  have  been  the  father.     With  regard  to  ^ 

the  tailzie  1708,  it  is  plainly  an  effectual. deed ;  and  as  to 
the  objection  of  prescription,  it  is  to  be  observed,  that 
prescription  could  not  begin  to  run  against  it  till  Mr 
Carruthers  had  made  up  his  titles  to  the.  lands;  but  as 
these  were  not  expede  till  1740,  while  Mr  Carruthers 
died  in  the  1773,  no  complete  course  of  prescription  has 
.elapsed ;  and,  besides,  in  the  settlements  which  he  ex* 
ecuted  in  1759,  after  the  transaction  with  Mrs  Routledge, 
he  restored  the  heirs  of  tailsie,  1708,  and  thereby  exclude 

^  prescription, 

•  >  » 

« 

Referring  to  the  compromise  which  took  place  in  1769^ 

it  is  denied  that  there  was  the  least  ground  for  stigmas 

tising  it  as  unfair  or  unequal.     The  very  names  of  Lord 

Pitfour  and  Lord  Covington  afford  a  sufficient  answer  to 

jthe  imputation  of  injustice ;  nor  is  there  any  reason  to 

suppose,  that  these  eminent  men  had  adjusted  the  price 

of  Mrs  Routledge^s  eventual  interest,  with  less  care  or  de** 

liberation  than  they  would  have  employed  as  arbiters  in 

any  other  dispute;  while,  as  they  had  been  counsel  for 

^^  the  parties  in  the  previous  action,  and  were  well  acquaint* 

ed  with  the  precise:  nature  and  extent  of  their  rights,  they 
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frere  of  all  men  the  fittest  to  act  as  judgea  between  them.  ISll; 
But  the  aettlement  was  besides  e^Ktremely  favourable  to 
iMrs  Routledge,  for  at  that  time  the  rental  of  the  estate 
of  Dormopt  did  nqt  exceed  L.130;  and  even  under  the 
contraf;t,  Mr  Camithers  had  full  power  to  sell  the  estate, 
and  tp  dispose  of  the  price  as  he  thoyght  proper.  On  the 
other  hand,  in  case  of  an  heir  male  by  a  subsequent  mar* 
riage,  Mrs  Routledge^s  claim  was  limited  to  L.IOOO,  at 
the  utoips(t  ^  and  bow  can  the -transaction  be  possibly  held 
as  :  iniquitous^  by  which  she  at  once  got  possession  o£ 
Li^50  in  p}^ce  pf  L,  1000,  depending  upon  her  fatherV 

mi 

^  T^a^y,  Mrs  Routledge^s  right  to  grant  the  discharge 
^eems  to  admit  of  as  little  doubt ;  since  it  is  clear,  that  she 
had  iu:  her  the  whole  jus  credUi  under  the  marriage  con- 
tract and  the  enrpr  qf  the  pursuer^s  argument,  upon  this 
point,  arises  from  his  taking  a  view  of  the  substitution  to 
the  heir  of  :a  future  marriage,  not  consistent  with  the  set^ 
tied  rules  of  law,  Jt  is  distinctly  laid  down  by  Mr  £r« 
sldne,  (Br  3.  tit.  S.  §  39.)  that  the  father  lies  under  no  re- 
straint ^th  reginrd  to  those  substitutes  who  are  called  by. 
^e  Tiiarriage  contract,  ,^fter  the  issue  of  the  marriage.- 
His  contract  is  with  tl^e  wife  and  her  relations,  who  are 
only  interested  in  the  succeission  so  far  as  it  is  provided  to 
the  wife^s  isspe.  But,  with  regard  to  the  remoter  substi-* 
tutes,  the  husband^s  contract  is  with  himself  alone,  and 
the  substitution,  like  a  simple  destinatV>n,  may  be  altered 
by  him  at  his  pleasure.  The  substitution,  therefore,  in 
the  contract  1735,  to  the  heirs  male  of  a  future  marri&^ 
inferred  no  jm  creiiliy  because  it  was  in  Mr'Carruthers* 
pwn  power  to  alter  or  expunge  it  from  the  contra^.    Jt 
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IBll.  wwi  '^ntirtlyjiu  teriti  in  a&y  queMi^n  betwe^  bSm  iiitf 
the  heirs  of  the  tliarmge ;  he  had  it  completely  in  hit 
own  power)  and  coAld  put  an  end  to  it  when  he  plea9^» 
The  Whole  jm  trtditi,  therefore,  erealed  by  m>  eidsting 
vnder  the  marriage  contract,  was  vested  in  Mrs  Bonlledg^ 
as  completely  as  it  couM  have  been  if  she  hsd  been  the 
eldest  son 'Of  the  marriage. 

That  the  heir  of  a  marriage  has  tested  in  hitn  a  ju$ 
crediii  against  the  father,  during  the  subsistence  of  the 
marriage^  and  may  compel  implement  in  so  far  as  th^ 
contract  requires  any  thing  to  be  done  in  furtherance  o^ 
this  right,  are  propositions  which  the  pursuer  admits;  and 
yet  he  contends,  that  though  Mrs  Roatledge  was  the 
heir  of  the  marriage,  she  had  no  jm  ereHtij  but  only  ati 
expectancy,  which  she  could  not  discharge.  It  (s  tru^^ 
that  the  beneficial  exercise  of  her  right  depended  dpon 
contingencies ;  and  this  is  trae,  of  a  prop^lryns  ereiftYi,  ^vett 
in  the  person  of  the  eldest  son  of  a  marriage,  because  it  is 
always  so  far  conditional,  that  it  may  be  defeated  by  his 
predeceasing  the  father.  But  this  can  never  mak^  tb^ 
right  itself  less  complete  or  effectual.  The  heir  is  still 
vested  with  suth  right  under  all  its  conditions.  He  is 
entitled  to  Uke  full  implement,  if  the  fhther  be  wiliing 
to  give  it ;  and  it  is  of  no  importance,  that  by  doing  so 
%e  may  happen  to  disappoint  his  oWA  issue,  or  any  other 
substitute  heir.  But  if  he  is  entitled  to  discharge  the 
contract  upon  Aill  implement,  it  follows  that  he  may 
transact  or  compromise  it,  since  that  must  always  be 
held  as  implement  of  an  obligation,  which  the  creditor 
receives  and  acknowledges  as  such.  Again,  if  the  imme- 
diate heir  of  a  marriage,  whose  right  is  admitted  to  b& 
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kw  entitM)^  during  the  atanding  of  ihe  Buurriage,  to 
tftSa^  aatijfiicUw  o&  and  dbchsrge^  the  contract,  and 
tbup  to  extinguiah  the  hopes  of  all  the  substitute  heirs ) 
this  must  Bffiy  a  forHmri  to  the  ntualion  of  Mrs  Rout-i 
ledge,  since  the  only  sufastitatioii  in  her  case  wa3  com-* 
pletdj  in  the  power  of  Mrs  Camithers,  the  partj  with 
whom  she  was  coatvactiag ;  and  there  were  no  younger 
children  to  disappoint,  because  the  marriage  had  beeni 
dissolved. .  Being  thertfore  the  only  heir  of  the  marriage, 
and  no  sabstitulion  fisting  but  what  Mr  Carrutheni 
eopld  put  an  end  to ;  and  being,  mmvorer,  ex  concesii^i  en« 
titled  to^disdiarge  the  eontract  upon  implement,  she  had 
of  course  an  undoubted  right  to  traasact  it  for  what  she 
herself  held  and  acknowledged  to  be  implement  As  to 
the  authorities  referred  te,  they  rather  aid  the  plea  of 
the  pursuer,  since  they  proceed  upon  the  uniform  admis^ 
siaii  of  the  right  ot  the  heir  vested  with  the  jtu  trtditi  to 
discharge  it  upon  knplen^nt. 

Upon  these  pleadkigs  the  case  was  advised  by  the 
Judges  of  the  First  Division  of  the  Court,  (19th  February 
1811)^  who  delivered  their  pinions  as  follows : 


LORD  CRAIG. 

I  shall  driver  my  opinion  very  shwtly,  and  state  the 
peasons  of  it.  Tins  case  has  been  very  ably  treated  by 
the  counsel,  and  resolres  into  certain  points.  If  any 
one  of  these  be  determined  in  favour  of  the  defender,  it 
fn^  an  end  to  the  aetiw ,  hnt  they  must  all  be  deter- 


.1811.  mined  in  the  pursuer^f  favour  before  he  can  aiiccee^; 
The  first  point  is,  whether  the  mother  of  the  pursuer  was 
a  legitimate  child  or  not.  Upon  this  point  I  have  no 
sort  of  doubt.  That  her  mother  was  a  woman  of  profile 
gate  character,  and  was  on  many  occasions  guilty  o£ 
adultery  is  certain ;  but,  on  the  other  hand,  it  is  perfectly  ! 

clear,  that  this  lady  must  be  held  to  hare  been  the  legiti* 
tnate  daughter  of  her  parents.  The  maxim  pater  est  quem 
nuptia  denumstraiU  is  founded  on*  reason  and  expediency  ;  I 

and  in  this  case,   however  great  may  be  the  guilt  of  the  ^ 

mother  ;  however  uncertain  it  may  be  who  was  the  real 
father ;  still,  at  the  time  the  child  was  begotten,  the  pa« 
rents  were  married,  and  there  is  no  defect  stated;  no 
'  physical  impossibility,  from  distance  or  otherwise,  of  the 
husband,  being  the  father.  It  would  be  most  dangerous, 
in  circumstances  of  that  nature,  to  enter  into  any  investi^ 
gatton,  or  to  allow  a  proof,  that'tbe  child  was  not  a  law-^ 
ful  child.  The  law  holds  that  she  was  lawful  on  good 
principles  ;  and  to  allow  any  inquiry  or  proc^  to  the  con* 
trary,  would  just  be  to  shake  the  security  of  marriage. 
It  is  said,  that  the  father  was  from  hdme  sodae  forty  or 
fifty  miles.  It  is  not  stated  when  he  went  away,  or  whe6 
he  returned,  and  therefore  it  is  clear  in  law,  in  reascm^ 
and  in  expediency,  that  this  child  must  be  held  to  be  legi« 
timate. 

The  second  point  regards  the  effect  of  the  deed  1708, 
considered  with  reference  to  the  deed  1735.  I  d6Ubt  v6ry 
much  whether  the  former  deed  can  be  considered  i^  any  bar 
to  the  contract  of  marriage.  I  am  not  satisfied  that  any 
clauses  in  the  first  of  these  deeds  can  make  it  an  entail  so 
as  to  prevent  the  deed  1735.    The  strongest  clause  i^  tha^ 
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which  prohibits .  liferent  provisions  in  case  of  the  mar-    IBIL 
riage  of  the  heirs^  to  a  greater  extent  than  a  third  part 
of  the  rent  of  the  estate ;  but  that  plainljr  contains  no 
bar. 

A  Variety  of  cases  are  quoted  on  this  subject.  The 
case  of  Dalhousie  cotnes  somewhat  near  the  present,  but 
is  not  strictly  analogous.  Even  upon  this  point  alone^ 
therefore^  I  have  great  doubts,  whether  there  is  any  thing 
in  the  deed  1708  to  prevent  *the  deed  17S5.  After  the 
deed  1706,  the  deed  1785  takes  place,  and  thereafter  titles 
continued  to  be  made  up  upon  that  deed,  and  on  these 
titles  the  estate  has  been  held  in  fee^simple  ever  since. 
There  is  therefore  nothing  in  the  one  deed  to' bar  any 
right  arisidg  on  the  other. 

I  now  come  to  the  third  and  last,  which  has  always  ap« 
peared  to  me  the  most  difficult  point ;  namely,  what  is  td 
be  the  effect  of  the  discharge ;  is  it  a  valid  discharge  or  not  ?- 
Is  it  a  bar  to  the  action  of  reduction  that  is  now  brought  ? 
If  it  be,  there  is  no  claim  under  the  contract  of  marriage. 
After  deliberately  considering  this  subject,  I  lean  to  the 
opinion  which  I  first  conceived,  that  this  discharge,  under 
the  circumstances  of  the  case^  is  not  valid.  It  was  granted 
while  this  lady  was  a  minor,  having  no  person  to  assist 
her ;  her  father  having  not  only  unnaturally  thrown  her 
off,  but  wishing  to  disappoint  her  legal  right.  Under 
these  circumstances,  without  any  one  to  look  to  for  advice 
but  her  husband,  who  was  then  in  very  involved  circum-* 
tances,  she  grants  this  discharge  for  the  benefit  of  his  ere* 
ditors.  This  is  not  all;  for,  with  regard  to  the  subject,  she 
Was  not  in  (he  just  right  arising  from  the  contract  of  mar« 


}811.  ri«ge.    Certain  events  nigkt  happen  to  disappoint  he# 
right,  aiidt  in  that  caae,  she  had  nothing  under  the  con*- 
if  act  but  a  thousand  pounds,  while,  under  any  view,  she  had 
only  a  spes  auccesaionisj  a  sort  of  expectancy  depending  up« 
on  a  contingency  not  yet  arrived.     I  think  it  very  doubt- 
ful whether  she  was  in  a  situation  to  grant  this  discharge ; 
fpr  if  such  were  to  be  allowed,  we  might  disappoint  the 
nwriage  coutract  altogether.   A  person  in  a  state  of  ex- 
pectancy, a  sort  of  expectancy  of  e:q)ectancy,  if  I  majr 
call  it  so,  has  no  pow«r  to  execute  such  a  discharge.    I» 
that  situation,  the  opinion  that  I  have  formed  on  the 
whole,  is,  that  without  knowing  what  her  right  was,  she 
vf  as  not  entitled  to  grant  a  discharge  that  was  to  be  eire<v 
tual  against  herself  and  her  issue.   With  regard  to  the  de^ 
cree-arbitral,  I  was  a  good  deal  struck  with  it  at  first,- 
but  the  validity  of  the  discharge  was  not  before  the  arbi- 
ters.  The  submUsion  was  merely  a  mode  adopted  for  giv- 
ing effect  to  the  discharge,  the  merits  of  which  were  not  at 
all  considered  by  the  arbiters.   The  .objection  to  it  still  re- 
mains, that  she  was  made  to  discharge  a  right  that  was  not 
in  her.    Various  decisions  have  been  quoted,  particularly 
the  case  of  Fotheringham^  which  appears  to  me  to  have 
been  very  different,  and  not  to  have  gone  the  length  ct  the 
present.    The  person  there  was  in  the  full  right  of  the  jh# 
crediih    There  was  not  a  renunciation,  but  fulfilment  of 
the  contract  of  marriage.     The  circumstances  there  were 
very  particular,  and  do  udL  apply  to  this.     The  case  of 
Stewart  appears  to  be  very  muck  in  the  same  situaticm 
with  that  of  Fotheringham.    There  was  such  a  right  vest^ 
ed  in  the  heir  as  enabled  him  to  discharge.    Upon  the 
whole,  I  am  for  sustaining  the  reasons  of  reduction. 


i 
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1611. 

LORD  »tjccarn. 


AlUMMUgb  I  cdiic^r  entirely  in  the  opimon  just  dellrefed; 
yet  I  tkitik  it  pi^per,  in  a  case  of  sueb  nuportanee  as  the 
fireseot,  to  stale  tke  gi^dundb  on  whieli  I  come  to  thai 
conclusion ;  aftd  it  is^  the  more  especialfy  necessarj  in  this 
case  to  do  so,  because  we  are  told  that  that  optnion  is  con<- 
trary  to  casea  which  have  been  solemnly  decided  in  this 
Conrt.  I  shall  take  up  ^erj  tittle  time  with  the  question 
•I  legti^aMcy^  because  it  does  not  appear  to  me  to  be  at^ 
tended  with  any  diiScuIty.  Connected  with  that  question, 
there  b  a  question  of  identity,  on  which  I  shall  say  no- 
thing, except  that  I  think  it  clear,  that  the  mother  of  the 
pursuer  was  tbe  dnld  bonif  by  Mr^  Camrthen^  of  Dormont, 
dnrwg  the  dependence  of  the  process  of  drrorce.  With  re^ 
gard  to  the  legitlmaey,  t  concur  entirely  in  the  maxim 
ftiter  tst  fSMifi  nnsptue  demonatranif  which  is  founded  on 
strong  reasoHs  of  policy,  as  wett  as  of  law,  and  cannot  be 
got  the  better  of,  unless  it  is  made  out  clearly  that  there 
was  an  impossibility  of  the  husband  being  the  father  of  the 
ehUd.  In  this  case,  I  do  not  think  that  that  is  cfearl/ 
made  o«t*  I  think  it  necessary,  in  order  to  get  the  bettef 
of  dMft  sound  and  salutary  maxim,  that  the  husband  should 
be  clearly  eslabK^ed  to  hare  been  absent  from  his  wife  fot 
a  considerable  time,  both  before  and  after  the  birth  of  the 
child,  and  at  such  a  distance  as  rendered  any  intercourse 
impossible.  I  don^  think  that  either  the  one  or  the  otheA 
of  these  points  baa  been  proved.  As  to  the  first,  we  KaTe 
the  evidence  of  two  or  three  witnesses,  and  the  one  that 
iwears  most  distinctly,  states,  that  the  husband  left  home 
about  the  term  of  Lammas,  w^ich  may  apply^to  a  few 
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181 L  days  afler  it.  In  this  respect,  the  proof  is  by  no  means 
precise ;  but  it  is  still  more  deficient  in  the  other  particu- 
lar, and  certainly  does  not  shew  that  the  husband  was  at 
any  very  great  distance  from  his  wife.  I  do  not  know  that 
it  is  the  law  of  this  part  of  the  island,  that  the  husband 
must  be  beyond  seas,  but,  at  all  events,  it  is  necessary  that 
he  should  have  been  at  such  a  place  and  such  a  distance  from 
.the  wife,  that  any  intercourse  was  impossible.  It  is  said 
that  he  had  gone  to  England ;  but  your  Lordships  see  that 
his  own  house  is  not  far  from  the  border,  and  that  in  a 
few  hours  he  might  be  both  in  England  and  at  home.  The 
proof,  therefore,  is  clearly  not  sufficient. 

The  second  point  is  attended  with  much  greater  difficuU 
ty ;  I  mean  the  validity  of  the  transaction  relative  to  the 
discharge. .  In  forming  my  opinion  upon  this  point,  I  don^^t 
think  it  necessary  to  go  into  the  question,  whether  the 
transaction  was  equal  or  unequal.  Neither  shall  I  enter 
into  that  other  question,  whether  thete  was  any  objection 
to  the  submission  arising  from  this,  that  there  was  a  pre* 
▼ious  agreement,  settling  the  terms  of  the  discharge  on  the 
one  hand,  and  the  sum  to  be  afterwards  paid^  on  the 
other.  I  don^t  know  that  this  forms  any  objection  to  the 
decree-arbitraL  But,  in  this  case,  it  is  still  less  necessary 
to  consider  it,  because,  whether  there  was  a  submission 
or  not,  the  questi(m  Is,  supposing  nothing  but  this  dis-» 
charge,  was  she  in  a  situation  which  could  enable  her  to 
grant  it  P  It  is  tha*efore  most  essential  to  consider ;  Ist^ 
Jn  what  situation  the  heir  in  this  marriage  contract  was, 
when  she  entered  into  the  transaction  in  question.  Hef 
father^s  marriage  contract  settled  the  estate  on  the  heirs 
fUfJe  of  the  marriage;  whom  failinj^,  the  heirs  male  ef^ 
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Francis  Carruthers  in  any  subsequent  marriage;  whom  1811. 
finiling,  the  heirs  female  of  the  marriage,  and  their  heirs 
male ;  whom  failing,  Francis  Cart'uthers^  nearest  heirs  and 
assignees  whomsoever.  As  the  marriage  was  dissolved  by 
the  divorce  after  the  birth  of  Mrs  Routledge,  there  could 
be  no  heir  male  of  that  marriage ;  but  it  is  equally  clear;! 
that  there  might  have  been  a  second  mariiage,  and  an  heir 
male  of  it ;  and  if  that  had  been  the  case,  it  would  have 
restricted  her  eventual  right  to  L.  1,000;  in  short,  it  ap« 
pears  that  her  right;  at  the  time  she  entered  into  the  tran-< 
taction,  was  merely  a  contingent  right.  I  am  inclined  to 
hold,  that,  in  a  legal  point  of  view^  the  heir  of  the  n^iaT'^ 
riage,  in  such  a  case,  during  the  life  of  the  father,  has  no^ 
thing  but  a  mere  hope  of  succession, — an  eventual  right, 
which  depends  entirely  oh  his  surviving  the  father,  or  dy* 
ing  before  hikn.  In  this  case,  it  is  admitted  that  Mrs 
Boutledge  died  before  her  fath^,  and,  upon  that  event, 
her  right,  as  appears  to  me,  fell  to  the  ground.  It  accrued 
Co  her  son  upon  her  death.  He  came  in  her  place,  and 
survived  the  father,  and  by  so  doing  the  full  right  vested 
in  him.  Her  son  did  not  represent  her,  and  her  claim  to 
the  estate  could  not  be  extinguished  by  her  discharge, 
when  she  had  not  the  right.  In.  that  situation,  it  appear^ 
to  me  that  she  could  discharge  or  give  up  nothing  but  her 
own  chance ;  and  that  she  did  give  up  her  own  chance  for  ' 
L.  6S0,  which  I  dare  say  the'  other  party  was  well  pleased 
to  give,  tdcing  it  for  granted  that  she  would  survive  her 
&ther.  With  regard  to  the  decisions  that  have  been  stat- 
ed on  both  sides,*  there  was  a  case  founded  on  upon  one 
nde^  which  does  go  a  good  deal  in  point  of  principle  tor 
Ihe  opinion  that  I  have  expressed.  It  is  the  case  of  Mac-> 
Ccmochie,  though  it  seems  to  me  rathier  to  confirm  tb^ 
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1811.  doctrine,  that  a  diidiarge  granted  bj  an  heir  of  a  maH 
riage  predeceasing  the  father^  will  not  be  dTeetnal,  since 
it  was  there  found,  that  an  assignation  granted  by  the 
heir  was  ineffectual,  she  having  died  before  her  father; 
and,  although  it  was  strongly  maintained  that  her  mother 
had  died,  and  thus  fixed  the  ri^  of  the  conquest,  still  it 
was  found  that  her  discharge  was  not  valid.  In  shorty 
die  case  appears  to  me  very  much  the  same  in  principhi 
with  the  present.  Upon  looking  into  the  pqiers  in  that 
ease,  I  see  that  there  was  a  very  great  deal  of  argument 
upon  the  general  question,  as  to  the  effect  <^  deeds  grant* 
ed  by  heirs,  having  rights  under  contracts  of  marriage, 
and  several  cases  are  quoted  on  one  side,  where  such  deeds 
have  been  sustained.  But  the  answer  uniformly  made  to 
all  these  cases  is,  that  in  all  of  them  these  deeds  had  beenr 
rendered  valid  by  the  heir^s  surviving  the  father.  That 
was  the  answer  in  point  of  law  in  that  case.  I  see  it 
pointed  out  in  the  ccmclusion  of  the  report,  where  it  is  said 
that  the  deed  granted  had  been  validated  by  the  father^s 
predecease,  whereby  the  right  had  become  complete. 

.  It  has  been  maintained,  that  there  is  a  much  more  nimU 
lar  decision,  where  the  Court  found  the  discharge  of  the 
right  effectual ;  namely,  the  ease  of  Fotheringham.  I  have 
pud  every  attention  to  that  case,  which  I  had  the  honour 
of  pleading  along  with  your  Lordship ;  and  from  looking 
into  the  notes  of  what  took  place  at  the  time,  and  attend-^ 
ing  to  the  report,  I  am  convinced  that  that  case  does  not 
decide  the  present  It  was  materially  different,  in  tW9 
respects ;  first,  because  there  was  implement  of  the  con«' 
tract  by  the  mother,  disponing  the  estate  to  the  second  s&» 
during  her  omi  lifetime^  and^  secondly,  b^ause  the  party 


Mtlived  his  ffttba*.  It  is  very  true,  thftt  a  great  tJiffe-  1811 
sence  of  opinion  prerailed  on  the  Bench ;  but  it  is  dear, 
that  the  diiBcully  which  arose  related  to  the  nature  and 
ifiect  of  a  devolving  clause,  whidi  has  nothing  to  do  with 
the  present  case.  One  set  of  Judges  thought,  that  the 
devolving  clause  could  onlj  operate  once ;  another  thought, 
it  operated  as  long  as  there  was  a  jounger  son  of  the  mar* 
riage  existing ;  and  it  was  upon  that  question  that  the 
Judges  Offered.  It  appears  to  me  clear,  that  in  that  case, 
bj  the  conveyance  of  the  fee  to  Alexander  Fotheringham, 
the  estate  of  Balfour  became  vested  in  him  as  much  as  if  he 
had  succeeded  to  it  in  the  course  of  nature,  by  the  death  of 
his  mother.  In  that  situation,  and  having  survived  his  eldest 
brother,  he  entered  into  a  transaction  with  Norman,  to 
purchase  up  any  claim  which  Norman  might  snppose  him- 
self to  have  under  the  devolving  clause.  Norman  then 
survived  his  father ;  Alexander  succeeded  to  Powrie ;  and 
'Norman  having  thus  came  to  be  vested  in  the  full  right, 
his  deed  was  thereby  validated.  It  was  said,  that  it  was 
not  the  father^s  death,  but  the  mother'^s,  that  was  material ; 
but  it  is  clear,  that  it  was  the  father^s  that  was  material, 
lor  the  mother  had  parted  witii  the  fee  to  Alexander,  ill 
the  same  way  as  if  she  had  been  actually  dead.  The  difr 
ficulty  arose  from  there  being  thought  to  be  a  sort  of  entail. 

The  case  of  Trail  was  a  case  where  the  fee  was  dispon- 
ed during  the  life  of  the  father  and  mother  to  the  heir  of 
the  marriage.  To  be  sure  that  was  a  very  strong  'case> 
and  perhaps  went  rather  far.  The  father  granted  a  disl 
position  to  his  eldest  son,  as  heir  of  tiie  marriage.  It  fs 
md  that  the  eldest  son  did  not  accept;  but  I  think  ft 
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1811.  would  appear,  that  he  had  arrived  at  majority  before  hm 
death ;  and  as  he  made  no  alteration  of  the  destination,  he 
must  have  been  held  by  the  Court  as  having  fairly  accept? 
9d  of  the  disposition  in  his  favour ;  since,  having  becomo 
major,  he  had  dope  nothing  to  the  contrary.  In  the  pre* 
sent  ciMe,  if  the  father  had  implemented  the  contract,  by 
disponing  the  fee  to  Mrs  Routledge,  reserving  his  own 
liferent ;  and  if  she  had  then  entered  into  any  transactioa 
with  him  at  an  after  period,  whereby  she  had  conveyed 
the  estate  to  him  for  a  sum  of  money,  that  perhaps  might 
have  been  a  legal  transaction ;  and  I  don^t  think  that  there 
was  any  thing  that  could  have  prevented  the  parties  fram 
doing  this ;  for  after  the  divorce  there  could  be  no  heir 
piale  of  the  marriage,  and  the  destination  could  qot  have 
hindered  him  from  conveying  th^  estate  to  her.  Upoii 
fhe  whole,  therefore,  I  agree  that  the  discharge  is  not  a 
valid  discharge,  to  the  effect  of  bind^ig  the  son  of  Mn 
Routledge,  who  does  not  represent  her.  The  case  of 
^tewart  does  not  go  to  alter  my  opinion*  If  I  had  seen 
it  clearly  made  out,  that  in  that  case  the  son  had  surviv- 
ed the  father,  it  must  have  given  great  weight  to  that.de^ 
cbion.  But  all  that  I  can  say  at  present  is,  that  I  see  no 
evidence  tha^  such  was  the  fact ;  and  it  rather  appears  to 
me,  that  the  presumption  lies  the  other  way.  I  did  lay 
some  weight  at  first  upon  one  of  the  estates  having  been 
disponed  to  Robert  the  son ;  but  it  is  a  matter  of  great 
doubt  whether  he  did  not  die  before  his  father.    Indeed  a 

* 

great  deal  of  the  argument  seems  to  tt|m  i^pon  the  son 
never  having  nuuie  up  titles  by  service  to  his  father.  Now, 
bow  is  it  possible  for  hiin  to  have  made  up  titles  in  that 
way  unless  he  bad  survived  his  fatber  ?  so  that  the  argu* 
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ttieiit  18  ahBurd,  unless  upon  the  supposition  that  he  did    181 1. 
•urriye  his  father.  In  the  mean  time,  it  is  enough  that  the 
contrary  is  not  made  oat  bj  that  case. 

There  is  still  remaining  the  third  point,  viz.  the  effect 
of  the  contract  1708,  and  of  the  entail  said  to  be  compre- 
hended in  it ;  because,  if  the  defender  is  well  founded  in 
his  plea  upon  that  deed,  he  must  succeed  to  the  estate.  In 
considering  this  matter,  I  shall  not  go  into  the  question, 
whether  the  deed  1708  was  an  effectual  entail  or  not. 
There  are  certainlj  strong  clauses  in  it ;  but,  as  it  appears 
to  me  that  even  if  there  was  an  entail  it  is  now  prescrib- 
ed, it  is  unnecessary  to  enter  into  that  previous  question, 
I  have  no  doubt  that  it  is  prescribed.  It  appears,  that  no 
infeftment  ever  followed  upon  it — ^no  title  was  ever  made 
up  upon  it,  and  it  therefore  remained  a  personal  and  la« 
tent  deed,  never  acknowledged,  and  never  acted  upon  in 
any  shi^,  until  it  made  its  appearance  in  this  cause.  John 
Carmthers  was  in  apparency.  Francis  was  also  in  ap- 
parency when  he  entered  into  his  own  contract.  His 
marriage  contract  in  1736  contained  an  obligation  ta 
make  up  titles.  In  1736,  Francis  took  out  a  charter  from 
the  Crown,  to  his  heirs  and  assignees  whatsoever;  and 
this  charter  comprehended  all  that  was  held  of  the  Crown. 
Infeftment  followed,  and  that  completed  the  titles.  In 
1739,  he  obtained  a  precept  of  dare  anutat,  as  heir  to  his 
grandfather.  In  none  of  these  titles  was  there  the  least 
mention  made  of  the  entail.  They  were  made  up  to  the 
estate  in  fee  simple.  It  is  also  proper  to  observe,  that  the 
destination  in  the  deed  1735,  was  materially  altered  from 
tiiat  of  1708.  Befoi^  1736,  it  was  necessary  to  ezpede 
lt^rvices>  and  one  of  these  was,,  no  doubt^  a  service  as 
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1811.  heir  of  proviiion  under  tbe  deed  1708;  tbe  seoondf  «i 
heir  of  line  of  John  hici  gr««d£fttber,  and  likewiae  of 
Francis.  He  had  no  other  way  of  making  up  iiilef  to 
certain  lands,  for  which  purpose  it  was  necessary  to  senre 
under  the  contract  of  marriage.  But  the  destination  bad 
Iteen  previously  altered.  I  certainly  at  first  did  feel 
9ome  difficulty,  from  the  serrice  as  heir  under  the  deed 
1708,  because  I  was  at  a  loss  to  see»  whether  it  was  not 
an  acknowledgment  of  the  entail,  if  there  were  such  in 
the  contract.  But  it  appears  to  me  that*  thougb  thai 
service  w^s  e^pede  only  for  the  resson  that  I  have  slated, 
he  made  up  his  titles,  both  before  and  aftar,  in  tee  sim* 
pie,  and  showed,  by  every  meiuis,  that  he  knew  nothing 
about,  or  did  not  acknowledge,  the  entail  of  1708;  and 
I  do  not  think,  that  one  of  these  services  should  be  suffi* 
cient  to  infer  any  homologation  of  that  entail,  or  to  save 
it  from  the  negative  prescription.  Besides,  it  was  the 
duty  of  the  hleirp  to  step  forward,  and  take  measures  foe 
compelling  him  to  acknowledge  the  entail.  It  was  with« 
in  the  40  years,  and  it  would  have  been  perfectly  comn 
patent  for  them  to  haVe  done  so. 

In  the  case  of  Welsh  Maxwell,  it  was  said  to  be  found 
that  im  entail  could  not  be  cut  off  by  the  mere  operation 
of  the  negative  prescription.  I  have  certainly  looked 
into  that  case  ;  for  it  did  appear  to  me,  that  there  was  a 
great  deal  said  to  show  that  it  applied;  but  I  think  it 
materially  different  No  title,  contrary  to  the  entail, 
had  been  nmde  up  in  the  person  of  any  of  the  bws  who 
possessed  the  estate,  having  in  them  tbe  double  character 
of  heirs  of  line,  and  heirs  of  entail ;  and  there  having 
been  no  alteration  by  any  subs^u^nt  d^ed?  it  was  held^ 
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tfaiit  lilt  lieirs  had  ftmnaed  in  the  chaneter  of  neiri  1611. 
of  eatail.  TUs  is  dear  from  the  report.  In  the  pre- 
sent ease,  tiiere  was  an  act  done  to  authorise  the  legid 
inteipontiott  of  the  substitute  heirs ;  for  there  was  a  con-> 
trarj  title  made  up  by  Mr  CairutheiB,  and  a  different 
destination  from  that  of  the  contract  1706.  There  was 
no  change  in  the  destination  in  the  case  of  Welsh,  which, 
in  all  its  material  circumstances,  was  different  from  the 
present.  The  Court  ultimately  found,  that  the  heirs, 
having  both  eharacters  in  them,  were  to  be  held  as  pos- 
sessing under  the  entail.  But,  in  this  case,  there  i^ 
ground  for  holding  that  the  entail  was  cut  off  by  the  ne- 
gatire  preseription.  The  settlement  1759  had  no  con« 
nexion  with  the  entail.  Whether  the  positive  prescrip- 
tion applies  or  not,  I  am  not  sure ;  but,'  at  any  rate,  th* 
pegatiye  is  saflSoieot. 

LORD  WOODHOUSELEE. 

With  regard  to  the  first  question  that  we  are  called 
upon  to  consider,  whatever  doubts  I  may  have  in  my 
own  mind,  whether  the  pursuer^s  mother  was  really  the 
daughter  of  Mr  Camithers,  I  have  at  least  no  doubt  as 
to  the  law  which  must  presume  so,  unless  circumstancer 
be  proved  which  render  it  impossible.  No  such  circum- 
stances have  been  proved.  Mr  Camithers  was  married 
to  the  child*s  mother,  and  the  presumption  of  law  is,  that 
he  is  the  father,  living  and  cohabiting  with  her  10* 
months  before  the  birth.  It  does  not  take  off  this  pre- 
sumption, that  acts  of  adultery  have  been  proved  against 
l!he  woman  during^ that  period;  for  the  law,  notwitin 
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181),  standing,  gives  effect  to  the  presumption,  which  noting 
short  of  impossibility  is  sufficient  to  overturn.  I  cannot 
conceive  myself  at  liberty  to  make  any  doubts  of  my  own 
the  ground  of  deciding  on  this  question.  The  law  holds 
this  child  to  be  in  possession  of  its  legal  status^  It  is  plain 
that  the  full  period  of  maturity,  ten  months,  b  sufficient 
to  bring  it  within  the  time  pf  the  hunband's  cohabitation 
ivith  the  wife« 

.  The  next  point  is,  the  argument  founded  on  the  con« 
tract  of  marriage  1706.  The  defender  maintains,  that 
the  post-nuptial  contract  was  a  deed  tiUra  tires  of  the  hus^ 
band,  as  he  was  barred  by  the  terms  of  the  former  deed^ 
which  it  was  said  was  a  strict  entail.  With  regard  to 
this,  I  shall  only  say»  that  if  this  strange  deed  is  found  to 
contain  a  valid  entail  of  these  estates,  so  a»  to  bind  up 
the  hands  of  the  heirs  in  possession,  it  requires  much  grea- 
ter ingenuity  than  I  possess,  to  see  the  ground3  of  such  an 
opinion  in  any  of  the  clauses  of  the  deed.  This  extraor- 
dinary settlement  has  never  been  the  settlement  of  the 
estate.  It  was  a  latent  deed  from  the  beginning ;  never 
zecorded,  no  title  made  up  upon  it,  and  the  lands  held  ii| 
fjse  simple,  without  regard  to  it,  for  a  period  far  exceed- 
ing  the  years  of  prescription.  In  short,  it  is  departed 
from  by  the  whole  course  of  the  investitures* 

The  next  question  regards  th^  effect  of  the  discharge, 
namely,  whether  Mrs  Routledge  was  in  a  situation  to 
grant  a  legal  discbarge  to  thi^  extent  ?  With  regard  to 
her  right  to  enter  into  this  transaction— to  compound^^ 
for  a  sum  of  money,  her  interest  in  this  estate,  I  do  con<T 
ceive,  that,  while  her  father  was  alive,  there  was  no  sufh 
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yigfat  verted  in  her  person,  bb  to  warrant  her  in  renouncing  1811< 
fiDr  herself  and  children  the  title  to  this  estate.  She  had 
BO  JU8  credbt— nothing  more  than  a  bare  hope  of  succes? 
«ion.  The  succession  never  opened  to  her.  Was  thia 
hope  9  right  which  could  be  mad^  th^  subject  of  bargain, 
and  of  transactions  ?  Could  she  transact  and  discharge  for 
herself  and  all  her  children  ?  I  do  conceive  that  she  had 
JQO  such  right.  It  niaver  belonged  to  her,  but  remained  ia 
lier  father^s  person  to  the  day  of  hb  death.  Her  owK 
heirs  had  an  interest,  which  she  could  not  affect,  in  any 
yraj  whatever.  The  cases  of  Fotheringham  and  Trail 
were  both  materially  different  from  the  present.  In  tha 
case  of  Fotheringham,  the  person  who  granted  the  dist 
charge  survived  his  father ;  and,  in  the  case  of  Stewart, 
Robert,  the  gTfmter  of  the  deed,  appe^rp  to  have  also  siirT 
rived  his  father* 

LORD  BANNATYNE. 

Upon  the  first  question,  namely,  the  legitimacy  of  thia 
lady,  I  have  no  do|ibt.  It  is  the  presumption  of  law  that 
she  is  legitimate,  and  there  is  nothing  proved  in  evidence 
to  tal^e  off  that  presumption.  Indeed,  her  father  acted 
as  if  he  himself  was  convificed  she  was  his  lawful  dauglvt' 
ter,  and  the  true  heir  of  the  marriage ;  for  this  very  trans** 
action  is  founded  upon  his  owii  acknowledgment  of  her 
legitimacy ;  because>  if  she  was  not  legitimate^  she  waa 
pot  entitled  to  grant  the  discharge. 

The  second  question  is.  Whether  Mr  Carruthers  had 
povirer  to  enter  into  the  contract  1735  ?  The  objection  to 
{^  PQW^  is  founded  on  the  entail  1708.    It  appeared  ta 
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181 1 .  me  that  this  was  not  an  entail,  though  the  later  decidoniflr 
created  considerable  difficulty ;  but,  at  an5^  rate,  it  is  clear-^ 
Ij  cut  off*  hj  the  negative  prescription ;  and  it  is  equally 
tlear,  that  these  defenders  hare  no  right  to  challenge  the 
contract.  Could  Francis  Camithers  himself  have  chal- 
lenged it  in  his  lifetime,  as  being  contrary  to  the  deed 
1708?  I  apprehend  not;  and,  as  they  represent  him, 
they  are  clearly  barred,  upon  that  ground,  from  challeng- 
ing it. 

Then,  as  to  the  remaining  question,  I  am  clearly  of 
pinion,  that  Mrs  Routledge  neither  was,  nor  ev^  came 
to  be,  in  a  situation  that  gave  her  power  to  discharge  the 
provisi<m  in  the  contract  of  marriage.  I  think  this  per- 
fectly consistent  with  the  case  of  Trail,  though  I  think 
that  a  very  doubtful  case  at  present.  It  is  perfectly  con-^ 
sistent  with  the  cases  of  Fotheringham  and  Stewart ;  for 
she  never  was  in  a  condition  to  entitle  hfr  to  demand  im- 
plementy  and  therefore  never  could  discharge  the  right. 

LORD  BALMUTO. 

This  is  a  case  of  great  importance.  In  regard  to  the 
legitimacy,  I  entirely  concur  with  the  opinions  already  de- 
Kvered.  This  lady  was  bom  during  the  subsistence  of  the 
fiiarriage ;  and  whatever  suspicions  we  may  have,  arising 
from  the  conduct  .of  the  mother,  she  must  be  held  in  law 
to  be  a  legitimate  child.  With  regard  to  the  contract 
1708,  nothing  followed  upon  it;  it  was  never  carried  in- 
fo effect ;  and  though  Francis  Camithers  was  served  heir 
•f  provision  under  it,  yet  he  made  up  titles  directly  con« 
toaiy  to  ity '  and  therefore  I  consider  it  a»  no  bar  ta  the 
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contratt  17S5*  M7  mly  difficulty  is,  as  to  the  disclub-gf  181 L 
in  1769.  I  hold  tbat^  by  the  judgments  pronounced  in  1729 
in  the  cases  of  Stewart,  Trail  and  Fotheringfaam,  a  general 
principle  was  established,  that  it  was  in  the  power  of  the 
fiither  to  contract  with  the  heir  of  the  marriage,  and  that 
he  could  conlract  validly  with  such  an  heir.  It  has  been 
said,  that  the  heir  aunrived  the  father;  but  I  don^t  seqr 
that  this  happoied  in  the  case  of  Stewart,  and  in  the  caso 
of  Fotheringham  the  mother  survived  her  son.  Pitfour  and 
liOckhart  were  masters  of  thb  subject,  and  must  havo 
known  the  judgments  so  recently  pronounced.  Lockkact 
was  one  of  the  arbiters  named  in  the  contract  1735 ;  h* 
was  counsel  in  the  divorce,  and  in  the  action  at  their  in^ 
stance  in  1758,  claiming  under  this  contract  of  marriagei 
They  determined  and  fixed  the  transaction;  and  these 
two  eminent  men  having  sanctioned  what  they  understood 
to  be  a  valid  and  efTectual  contract,  I  am  not  now  incliiH 
cd  to  disturb  it 

LORD  PRESIDENT  (Blair.) 

This  b  a  case  of  considerable  moment  to  the  partiesi 
and  as  being  connected  with  several  important  brandies  oC 
the  law,  I  shall  therefore  give  my  opinion  fuUy  upon  thQ 
several  questk>ns  that  have  been  agitated ;  taking  care  to 
avoid  repetition  as  far  as^  that  is  practicable,  where  difier«v 
elit  Judges  are  speaking  to  the  same  points^ 

•  The  first  question  is  the  legitimacy.  Thb  gentlenuui^ 
Mr  Houtledge,  comes  before  us  claiming  as  heir  undes 
the  marriage  contract,  entered  into  betwixt  Francis  Car^ 
cuthers  and  hi^  spouse,  vol  the  yewr,  1732. .  Xn^ord«r.ta 


181 1.  lofike  out  his  elaim,  it  is  necessary  to  prove  thai  h^  is  di 
lawful  descendant  of  that  marriage, — ^not  an  unmediate' 
descendant,  but  thai  he  is  the  grandson  of  the  parties,  or 
the  son  of  one  Who  he  must  shew  was  an  immediate  law-^ 
fill  descendant  from  them.    The  ohics  probandi  does  lie 
upon  this  gentleman ;  and  in  what  manner  does  he  make 
it  out  ?     With  respect  to  his  own  legitiroaej  there  is  no 
doubt.    But  this  is  not  enough ;  he  must  shew  that  hh 
mother  was  a  lawful  diild  of  the  marriage  betwixt  Franw 
cis  Camithers  and  Margaret  Maxwell,  who  were  the 
parties  to  the  contract  under  which  he  claims.     Now,  iii 
what  manner  is  this  proved  ?     We  have  most  direct  evi<^ 
dence  that  Margaret  Maxwell,  Mrs  Carruthers,  during^ 
the  subsistence  of  the  marriage,  on  the  28th  of  May 
1741,  was  delivered  of  a  female  child ;  and  it  is  proved* 
beyond  a  doubt,  by  a  very  singular  concatenation  of  cir-' 
eumstantial  evidence,  that  the  mother  of  this  gentleman 
was  that  identical  child,   bom  under  such   inauspicious* 
circumstances'— the  child  of  misfortune,  we  may  call  her, 
from  her  iDfancy,-^tossed  about  by  various  casualties^' 
till  at  length  she  is  married.     Then,  it  being  proved  that 
this  child  was  bom  of  Mrs  Carruthers,  there  the  prdof 
itops ;  and  there  it  must  stop  in  every  case,  because  it 
never  can  go  farther.    It  is  proved  that  during  the  mar- 
riage she  was  delivered  of  this  child ;  and  in  place  of 
proving  farther,  the  pursuer  refers  to  the  legal  maxim  of 
which  your  Lordships  have  heard  so  much,  and  which  T 
say  is  the  foundation  of  every  man^s  birth  and  status,    Hia 
bhrth  is  a  &ct  that  may  be  proved  by  witnesses ;  but  the 
Conception  is  a  fact  which  never  can  be  proved ;  aiid  he 
therefore  stands  in  the  same  situation  as  every  other  man' 
|K)sses8ing  the  legal  char^ctei:  of  legitiiasacy.     He  proved 
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Aat  he  is  born  of  this  lady ;  and  having  proved  tfiis,  the  1811. 
law  takes  him  under  its  protection,  and  s&ys,  Pater  est 
quern  nuptia  demonstrant.  It  refers  to  a  plain  and  sensible 
maxim,  which  is  the  foundation,  the  very  comer  stone 
on  which  rests  the  whole  fabric  of  human  society ;  and  if 
you  allow  that  to  be  once  shaken,  there  is  no  calculating 
where  the  consequences  may  lead.  It  is  said  that  thia 
lady  was  not  very  scrupulous  or  correct  in  her  manners  ; 
but  does  this  take  away  the  legal  presumption  ?  No,  my* 
Xiords ;  the  counsel  for  the  defender  had  too  much  good 
sense  ever  to  dream  of  such  a  thing.  To  suppose  that  ai 
man,  claiming  to  be  served  heir  to  his  aneestor,  must,  be- 
fore making,  out  his  legitimacy,  stand  trial  for  his  hum 
therms  delinquencies ;  and  that,  until  her  character  eome 
out  pure  and  immaculate,  he  is  to  be  denied  his  service  ;^ 
or  that,  under  such  circumstances,  a  proof  should  be  al« 
lowed  to  lay  open  the  history  of  her  whole  misdememiour^^ 
and  gallantries,  in  the  midst  of  a  licentious  age,  the  con<* 
sequences  would  be  monstrous.  But  then,  does  thb  pre^ 
sumption,  which  is  of  so  much  importance,  yield  to  no- 
thing ?  Is  there  no  way  in  which  it  can  be  got  the  better 
of?  These  questions  Lord  Stair,  that  oracle  of  the  law  of 
Scotland,  has  long  ago  answered.  He  tells  you,  that  the. 
presumption  holds  in  every  case,  unless  you  can  prove 
the  impossibility  of  connection.  He  rather  seems  to  ri« 
dicule  the  idea  that  prevails  on  the  other  side  of  the  Tff  eed^ 
that  there  must  be  a  separation  between  the  parties ;  that 
the  sea  must  be  between  them.  He  says  that  the  law  o£ 
Scotland  does  not  require  this.  It  only  requires  proof  of 
the  impossibility,  whether  by  distance  or  otherwise,  of  the 
party^s  being  the  father  of  the  child.  He  states  it  as  suf- 
icient  to  take  off  the  legal  presumption^  if,  during  tl^ 


1811.  tiine  when  the  dnM  must  oecessarilj  have  been  cemeeire^ 
there  was  an  impossibilitj  of  the  father  barhtg  begotten 
it  This  does  not  depend  upon  the  distance  merelj ;  for 
8iq>pose  the  father  and  mother  were  confined  in  sejiarate 
jprisons  for  a  twelvemonth,  where  it  is  ntterlj  impos*'^ 
sible  for  them  to  have  access  to  each  other?  In  this 
and  other  such  eases  the. presumption  must  no  doubt 
give  way  to  the  fact,  wherever  a  kind  of  impossibi'' 
lity  is  proved  of  intercourse  between  the  parties.  Let 
us  see  how  this  turns  out ;  because  we  have  here  an  ab^ 
fence  of  the  husband  alleged,  whidi  it  is  said  made  it 
impossible  for  him  to  be  the  father.  The  law  holds 
(whether  right  or  wrong  is  a  physical  question)  that  the 
longest  period  of  gestation  is  ten  months.  Tkat  the  law 
holds,  that  a  child  bom  at  the  distance  of  ten  months  is 
a  lawful  child,  and  the  shortest  p^iod  is  six  lunar  months, 
firom  the  favour  which  the  law  shews  to  legitimacy.  So 
Lord  Stair  says  it  has  been  decided.  He  does  not  indeed 
mention  any  of  these  decisions,  and  I  own  I  do  not  know 
where  they  are  to  be  found ;  but  he  states  it  as  having 
been  so  decided,  and  such  i»  the  undoubted  rule  of  law. 
Xtet  us  apply  this  to  the  present  case.  Mr  Cairuthers  is 
said  to  have  gone  to  England  in  August  1740,  on  what 
day  of  the  month  does  not  appear  from  the  depositions  of 
any  of  the  witnesses,  or  from  the  pleadings  on  either  side ; 
hut  he  himself  has  furnished  us  with  complete  evidence 
upon  this  subject,  because,  in  a  memorial  given  in  to  his 
own  counsel,  he  states  it  to  have  been  the  18tb  of  Au- 
gust. Now  the  child  was  bom  on  the  28th  of  May,  and 
countii^  back  from  that  date  to  the  day  of  his  departtrre 
from  Dormont,  in  place  of  ten  months  you  have  only  nine 
months  and  ten  days  from  that  time ;  an  irregularity 
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Vliich  vttj  frequentlj  happens,  and  from  which  no  person  181 1. 
could  ever  pretend  to  inf^r  an  ioipossibiiity  of  his  being 
the  father.  Suppose  Mr  Camithers  had  died — ^that  in 
place  of  going  to  England  he  had  gone  to  the  other  world ; 
would  this  have  prevented  the  child  from  being  lawful  ? 
I  apprehend  not  No  court  of  law  on  earth  would  hav^ 
held  it  to  be  illegitimate.  Again,  count  the  six  lunar 
months  back  from  the  28th  of  May,  and  this  brings  jou 
almost  clear  of  the  month  of  November.  It  is  admitted 
that  he  returned  in  November.  Suppose  he  had  returned 
on  the  rery  last  day  of  Novetaber,  still  the  six  lunar 
months  have  dapsed ;  so  that  take  it  the  one  way  or  the 
other,  the  child  is  still  a  lawful  child.  But^  we  are  going 
a  great  deal  too  far  here ;  because,  what  was  the  absence 
in  this  case  ?  AH  that*  we  are  told  about  it  is,  that  he  went 
to  England,  or  that  he  was  on  the  border,  a  distance  I 
suppose  of  80  miles  from  his  own  house.  How  far  he 
went  into  England,  what  he  was  doing  there,  or  whether 
his  absence  was  without  intermission,  we  are  left  to  con- 
jecture.  Where  was  the  probability  that  he  might  not 
have  stept  back  from  the  border  to  his  own  house  ?  We 
have  no  proof  of  where  the  lady  was  during  this  time. 
We  get  a  sight  of  her  now  and  then  it  is  true,  and  shcf 
does  not  seem  to  be  employed  in  the  best  manner.  But 
Is  there  any  impossibility  in  her  having  contrived  to  go 
to  the  border;  and  whether  the  husband  go  to  the  wife,  or 
the  wife  to  the  husband,  I  presume  there  is  very  littte 
difference.  The  general  question  goes  deep  into  principletr 
l»f  law^  and  for  that  reason  it  is  necessary  to  have  a  fult 
▼lew  of  the  facts. 

The  second  question  relates  to  the  effect  of  the  coin 
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1811.  tract  1708,  as  putting  Mr  Carruthers  under  a  disabilitj- 
to  execute  the  subsequent  contract  in  1735.     This  con* 
tract  was  much  disapproved  of  by  the  counsel  on  both 
sides,  who  all  abused  it.     I  am  not  quite  sure  if  it  merit* 
ed  that  abuse ;  very  verbose  it  is,  indeed,  I  admit,  but  it 
appears  to  me  to  contain  all  the  essential  parts  of  a  good 
valid  entail.     Whether   it  contains  clauses  sufiicient  to 
make  the  subsequent  deed  null  may  be  a  difficulty ;  but  it 
is  unnecessary  to  consider  it,  because  the  question  is,  whe- 
ther it  is  not  cut  off  by  the  negative  prescription ;  and  I 
am  perfectly  satisfied,  that  no  man  can  look  at  the  titles,, 
without  being  clear  that  it  was  completely  cut  off  by  the 
negative  .prescription.     It  is  more  than  a  hundred  years 
old,  and  what  has  been  done  upon  it  ?    Nothing  on  the. 
face  of  the  earth,  except  that  Francis  Carruthers  made  up 
a  title  upon  it,  which  he  immediately  laid  aside.     It  was 
then  thrown  past,  and  lay  latent  in  the  charter  chest  of 
Dormont,  till  it  was  found  accidentally  by  some  person 
rummaging  there  for  papers  to  produce  before  the  Court  of 
Session.     I  have  no  doubt  that  it  is  cut  offby  prescription. 
And  there  is  another  plea  suggested  by  the  Court,  which 
has  not  been  taken  the  smallest  notice  of,  but  which  I  think 
invincible.  Who  was  the  party  that  entered  into  the  contract 
1735  ?  Was  it  not  Mr  Francis  Carruthers  ?  Could  he  have, 
pleaded  against  his  own  deed,  and  said,  to  be  sure  I  did  so 
and  so,  but  I  had  no  power  to  do  what  I  did  ?     I  appre- 
hend not ;  and  if  he  could  not  have  maintained  such  a  plea^ 
is  it  one  bit  better  when  it  comes  in  the  mouth^of  his 
heir  male,  who  takes  his  estate  ?     He  is  the  person  who 
represents  his  ancestor ;  and  in  place  of  holding  it  ultra 
vires  of  him  to  execute  this  contract,  he  must  be  bound 
by  it  himself.     This  is  a  plea  to  which  no  answer  can 
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possibly  be  made.     The  pursuer  was  entitled  to  bring  his    ISII. 
action  for  implement  of  the  contract  1735. 

The  last  point  is  attended  with  some  difficulty.  .  It  is 
impossible  for  any  person  to  look  at  the  case  without  be^ 
ing  struck,  at  first  sight,  with  the  apparent  angularity  of 
the  fact,  that  here  is  an  action  brought  to  make  effectual 
a  right  which  has  been  iongiago  discharged  ;  and  the  dis<^ 
charge  witnessed  and  authorisied  by  two  of  the  greatest 
lawyers  that  ever  did  honour  to  this  Court  ;-^men  who 
stood  long  unrivalled  at  the  head  of  the  bar,  and  whose 
characters  were  equal  to  their  legal  knowled^.  If  I  had 
seen,  or  if  I  supposed  that  they  understood  the  dbcharge 
to  have  the  effect  which  is  now  ascribed  to  it,  I  should  be^ 
sitate,  indeed,  and  deliberate  well  before  I  gave  way  to 
any  opinion  of  my  own.  But  I  am  sure  they  did  not  dif* 
fer  in  one  single  point  from  the  opinion  which  I  am  now 
to  deliver;  satisfied  that  they  neither  did  nor. could. mean 
to  give  such  an  effect  to  this  discharge,  whieh  comes  here 
bearing  the  signatures  of  their  great  names.  In  eSamin- 
ing  this  matter,  the  first  question  is,  what  was  the  situa^ 
tion  of  this  lady  in  point  of  right  ?  And  what  power  had 
she  of  alienating  her  right  ?  It  is  perfectly,  clear,  that  at 
the  time  when  the  discharge  was  granted5  she  was  not 
properly  the  heir  of  the  marriage,  because  the  destination 
must  remain  in  pendente  till  the  father^s  death.  That  event 
fixes  it  in  the  person  who  is  the  heir  of  the  marriage^  and 
who  is  nearest  at  the  time  the  succession  opens.  A  person 
may  be  nearest  for  the  time  being.  He  may  have  a  chance  of 
succession  depending  upon  contingencies ;  and,  according* 
ly,  she  was  the  person  who  had  the  greatest  chance,  but 
depending  upon  two  contingencies ;  first,  upon  her  father 
baving  heirs  male  by  another  marriage ;  and^  secondly^  on 


164  ITBI  CUM  OF  JOUKT  ROUTllDa^,  BftQ.  fcc* 

ISll.  her  surriving  him.  If  she  died,  her  hein  had  np  ckim ; 
and  if  he  had  heirs  male,  she  had  as  little  right.  Hay- 
ing, therefore,  not  a  vested  right,  but  a  mere  expec- 
tancy, what  title  could  she  convey  to  any  person  P  The 
fiur  answer  is,  that  the  utmost  she  could  either  discharge 
or  convey,  was  the  expectancy  which  she  herself  possess- 
ed. Her  chance,  her  hope  of  succession,  the  lottery  ticket 
that  belonged  to  her,  she  could  freely  gfve  away.  If  it 
came  up  a  priaie  It  was  very  writ,  the  discharge  was  good ; 
but,  whoever  c^mtracted  with  her,  took  the  right  precise- 
ly as  it 'stood  in  her  person,  subject  to  all  the  conse* 
quences.  It  has  been  commonly  said,  and  I  think  justly, 
that  heirs  of  a  marriage  differ  from  other  heirs  expectant, 
because  they  have  a  ytfs  crectiti.  But  what  is  the  nature  of 
it,  and  what  does  it  really  imp<Nt  ?  It  goes  merely  this 
length ;  that  it  {wevents  the  succession  from  being  altered  or 
defeated  by  the  gratuitous  deeds  of  the  father.  But  with  re* 
gard  to  the  succession  in  the  fatber'^s  lifetime,  there  is  no  dif- 
ference between  them  and  any  other  heirs  whatever.  In- 
deed I  might  venture  to  say,  that  wherever  there  b  a  des- 
tinati(Ni,  simple  or  otherwise,  no  right  vests  in  the  heir 
who  stands  nearest,  till  the  death  of  the  person,  at  whose 
death  the  succession  is  to  devolve  to  him ;  so  that  if  he 
dies  in  the  mean  time,  he  just  dn^  oat  of  the  succession 
altogether,  and  all  his  debts,  discharges  and  conveyances, 
go  for  nothing.  Suppose  a  man^s  eldest  son  chuses  to  seH 
his  filther'*8  estate,  that  is>  his  expectancy  during  his  fa- 
therms  life:  whether  the  law  would  pay  any  regard  to 
such  an  infamous  transaction  I  kn^w  not,  but  sure  I  am^ 
that  your  Lordships  would  pay  so  regard  to  it,  farther 
than  ccHMemed  his  own  right ;  and  that,  if  he  died  before 
Ihs  lather,  all  his  deeds  and  discharges  would  fall  to  the 
ground.    Nay,  the  proper  primeval  principles  of  the  law 
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^f  Scotland  go  a  great  deal  rarther ;  for  unless  the  right  it  181 1. 
Tested  in  him  hj  a  complete  service,  all  his  deeds  die 
along  with  him.  They  all  pass  awaj,  except  in  the  casei 
provided  for  by  the  act  1686;  and  when  that  does  not  ap« 
ply,  the  rule  still  remains,  even  in  the  case  of  an  apparent 
heir.  But  what  shall  we  say  of  this  woman  ?  She  never 
became  an  apparent  heir«— she  never  reached  that  length-^ 
the  never  had  any  thing  beyond  this  defeasible  expectancy. 
In  the  course  of  the  argument,  the  counsel  for  ■  the  defenii^ 
ers  chiefly  relied  upon  certain  decisions,  particularly  in 
the  cases  of  Trail  and  Fotheringham.  One  of  these  I  had 
good  access  to  know,  being  counsel  in  it.  I  remember 
very  well,  that  the  opinion  of  the  Court  was  unanimous, 
or  nearly  so,  upon  what  I  understood  to  be  the  main 
point  at  issue,  viz.  whether  a  father  under  a  contract  was 
entitled  to  anticipate  the  succession—to  put  it  forward  as 
it  is  called ;  that  is,  whether  he  bad  it  in  his  power  to  give 
the  estate  to  him  who  was  heir  expectant  at  the  time ;  and 
whether  this  could  be  held  as  implement  of  the  contract  of 
marriage.  Bat  every  argument  from  reason  and  justice, 
imd  every  legal  argument,  is  in  favour  of  the  decision  in 
that  case,  that  a  father  has  such  power,  and  why  P  A  fa* 
ther  is  the  person  who  is  to  implement  the  contract  of 
marriage.  That  is  dispensed  with  till  the  time  of  his 
death ;  but  suppose,  for  good  reasons,  be  choie  to  wave 
this,  and  to  fulfil  it  during  his  life ;  and  provided  he  does  so 
fairly  and  fully,  what  objection  can  there  be  to  it  f  I 
should  think  it  were  carrying  the  law  far  ind^,  if  you  were 
to  set  aside  a  transaction,  in  wbich  a  father  does  more  than 
justice  to  the  heirs  of  the  marrriage ;  for  be  gives  up  his 
own  liferent ;  and,  therefore,  I  understood  it  to  be  settled 
at  the  time,  that  there  was  nothing  to  hinder  the  fathct 
^m  doing  so,  provided  he  gave  fair  and  fuU  implemcnti 
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1811.  as  was  done  in  the  case  of  Fbtheringham.  How  woul^ 
this  matter  have  stood  here  if  the  fact  had  been  difTerent; 
that  is,  if  in  place  of  endeavouring  to  get  this  poor  woman 
inveigled  into  a  transaction  by  which  she  sold  her  birth-* 
right,  Mr  Carruthers  had  said,  that  he  wished  to  perform 
his  contract,  and  had  granted  a  conveyance  of  the  estate 
of  Dormont  in  her  favour?  I  should  have  thought  the 
contract  fiurly  implemented ;  but  upon  her  death,  would 
the  estate  have  returned  to  the  family  ?  By  no  means ;  it 
would  just  haye  gone  to  Mr  Routledge.  Where  then  is 
the  analogy  betwixt  allowing  a  father  fairly  and  squarely, 
without  equivocation  or  circumvention  of  any  kind,  to 
make  over  his  estate  to  his  son  ;  and,  allowing  him  during 
his  own  life,  to  take  advantage  of  his  children  who  are  de* 
pendent  upon  him,  and  to  stipulate  for  a  surrender  in  his 
own  favour  of  their  birthright,  under  the  contract  of  mar- 
riage ;  and  for  what  ?  For  some  absolute  trifle,  such  as  this 
Lr.  600.  I  was  surprised  to  hear  a  distinction  attempted  to  be 
drawn,  and  dwelt  upon  by  the  counsel  for  the  defenders, 
upon  this  part  of  the  case,  as  if,  although  such  a  transdc* 
tion  must  be  held  to  be  unlawful  and  reprehensible  in  re* 
gard  to  third  parties,  yet  there  could  be  no  harm  in  it, 
when  a  father  and  his  children  were  the  parties.  My  idea  is 
directly  the  reverse  ;  because,  even  suppose  it  were  lawful 
in  regard  to  third  parties,  which  it  clearly  is  not,  still  it  is 
highly  proper  to  draw  close  the  strict  rules  of  law,  where 
a  father  is  transacting  with  his  children  ;  for  it  is  im- 
possible to  conceive  ^  situation  in  which  the  parties  are 
more  unequally  matched,  or  where  the  father,  if  his  own 
conscience  does  not  restrain  him,  is  more  completely  free 
from  every  other  check  or  restraint,  whether  from  law 
or  otherwise.  He  knows  the  exact  state  of  the  lands,  the 
Amount  of  the  rents,  the  debts  and  incumbrances,  the  precipe 
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oMiditton  and  value  of  the  different  parts,  and  the  whole  18U 
train  of  circumstances  necessaiy  to  form  a  true  estimate ; 
whereas  the  other  party  knows  nothing.  If  it  were  ne- 
cessary to  frame  a  case  for  the  sake  of  illustrating  the  pro- 
priety of  preventing  such  transactions,  I  do  not  think  it 
possible  to  invent  from  imagination  a  stronger  case  than 
the  one  now  before  us ;— -a  transaction  entered  into  be- 
tween the  father  and  the  child,  helpless  and  under  age, 
whom  he  had  abandoned  from  her  infancy,  thrown  des- 
titute among  strangers,  her  legitimacy  even  called  in 
question,  in  a  process  which  neither  she  nor  her  husband, 
in  the  embarrassed  state  of  their  circumstances,  had^  the 
means  of  carrying  oh  ;  and,  in  that  situation,  suffered  to 
become  a  party  to  an  agreement,  by  which  she  and  her 
husband  gave  up  the  estate  of  Dormont  for  L.  650. 

Upon  this  part  of  the  question,  the  defenders  appeal  to. 
the  second  branch  of  the  Fotheringham  case,  namely, 
what  respected  Norman  Fotheringham ;  to  which,  I. think, 
a  sufficient  answer  was  stated  by  Lord  Succoth.  It  was 
said  that  Norman,  although  he  survived  the  father,  did 
not  live  till  the  right  vested,  because  he  died  before  the 
mother  Now,  it  is  clear  that  the  right  vested  in  Normau 
the  moment  the  father  died ;  for  this  reason,  that  the  mo- 
therms  estate  had  been  given  up  long  before  the  father'^s 
death,  and  the  two  estates  being  divided,  Norman  was 
entitled  to  go  to  his  elder  brother  and  to  say,  I  call  upon 
you  to  denude  and  convey  in  my  favour.  I  have  no  doubt 
that  it  was  a  vested  right;  not  vested  by  service,  but  much 
better,  because  no  service  was  necessary.  It  arose  ex  coH' 
iradUf  and  accordingly  the  Court  found  so.  The  present 
case  is  quite  different.  This  lady  died  before  her  fatlier, 
find  she  had  nothing  but  the  mere  chance  of  succession. 
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1611.  I  have  ji»t  a  single  obsenraiioB  to  make  upon  the  dor 
cree-arbitraL  On  looking  at  it,  I  have  very  great  doubti 
whether  it  meant,  that  this  ladj  should  discharge  more 
than  the  right  that  belonged  to  herself;  for  at  this  time 
she  was  very  young  :  she  was  under  age ;  she  was  a  mi- 
nor,  and  the  chance  was  greatly  in  her  favour,  that  she 
would  survive.  Therefore,  supposing  that  the  decree-arbi« 
tral  meant  only  to  convey  the  right  in  her,  the  father  got 
a  very  good  bargain ;  and,  upon  considering  the  decree, 
I  cannot  think  the  parties  ever  meant  to  go  farther* 
Those  eminent  men,  whose  names  appear  there,  could 
not  be  ignorant,  that  the  chance  was  in  favour  of  the 
lady  having  children ;  and  they  must  also  have  known, 
that  if  she  produced  a  child,  and  afterwards  died  before 
her  father,  the  right  under  the  marriage  contract  vested 
in  the  child  from  that  instant.  This  was  an  event  which 
they  could  npt  but  have  had  in  view ;  and,  therefore,  if 
they  ever  meant  this  discharge  to  be  of  the  nature  that  is 
supposed,— a  discharge  in  which  the  lady  not  only  re«* 
nounces  for  herself,  but  extinguishes  the  hopes  of  her 
issue,  is  it  not  natural  to  suppose,  that  they  would  have 
seen  the  necessity  of  making  some  provision  for  such  a 
case  ?  I  doiCt  see  how  they  could  well  have  made  any  ef- 
fectual clause  for  this  purpose ;  but  they  would  certainly 
have  tried  it;  they  would  certainly  have  attempted  to 
make  provision  for  that  special  event.  But  no  such  thing 
appears ;  not  a  word  of  any  such  clause  is  to  be  found. 
The  only  thing  that  is  discharged  is  the  lady^s  own  right 
of  succession ;  as  to  the  right  of  her  children,  not  the 
slightest  syllable  glances  at  it  from  beginning  to  end  of 
the  deed;  and,  therefore,  the  inference  that  I  draw  is,  that 
these  gentlemen  saw  the  matter  exactly  in  the  same  light 
that  we  do.    They  thought  it  highly  material,  that  the  lady. 
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from  tbe  uiTolycd  state  of  her  affiiirs,  should  make  such  a   1811. 
bargain  for  her  own  chance,  without  haring  the  remotest 
idea  that  she  was  to  do  more ;  or  even  supposing  that 
the  discharge  was  ever  to  be  founded  upon  in  the  event 
that  has  now  happened* 

With  regard  to  the  case  of  Stewart,  it  does  not  appear 
to  me  to  be  a  decision  in  point  at  all.  The  case  is  not 
stated  disUnctly.  I  have  looked  into  the  appeal  cases, 
f  which  are  by.  no  means  accurate.  There  is  not  a  single 
f  fact  in  the  case  clearly  explained.  They  don^t  even  saj 
expressly,  whether  the  son  survived  the  father,  and,  con- 
sequently, whether  h^  came  to  be  vested  with  the  right  of 
succession.  But  the  argument  maintained  is,  that  the 
son  had  not  a  vested  right,  because  he  had  not  made  up 
titles  by  service.  Now,  did  they  not  know  that  there 
could  not  possibly  be  a  service  to  a  living  man  ?  It  is  clear^ 
therefore,  that  he  must  have  survived  his  father ;  and  so 
the  case  justcomes  to  be  the  case  of  Norman  Fothering« 
ham,  which  was  decided  upon  principles  that  have  been 
long  recognised  in  the  practice  of  the  law  of  Scotland ; 
going  deep  into  our  family  settlements,  and  pervading  the 
whole  system  of  our  heritable  rights.  It  only  remains, 
therefore,  to  give  judgment  in  favour,  of  the  pursuers. 
Something  has  been  said  upon  the  hardship  of  giving 
judgment  against  an  infant,  to  the  effect  of  depriving  him 
of  his  estate.  But  thu  is  a  plea  to  which  your  Lordships 
can  nevfr  listen.  If  there  be  any  hardship,  it  arises  from 
the  law,  and  must  be  felt  in  every  case  where  the  righte- 
ous heir  is  restored  to  the  inheritance  of  his  ancestors. 

The  Court  then  pronounced  an  interlocutor,  sustaining 
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1811.  the  reasons  of  reduction,  in  the  action  against  Willianr 
^^»       Thomas  Carruthers  and  his  guardian  ;  and  in  the  action 

against  Mr  Routledge,  repelling  the  reasons  of  reduction^ 
and  sustaining  his  defence. 

Against  this  judgment^  a  petition  was  presented  for  Mr 
Carruthers  and  his  guardian,  and  was  followed  with  an- 
swers for  Mrs  Anne  Majendie,  and  her  husband,  the  Rijght 
Reverend  Dr  Majendie,  Lord  Bishop  of  Bangor,  to  whom, 
by  the  death  of  Mr  Routledge,  the  claims  under  the  con- 
tract 1735  had  devolved. 

This  petition  abounded  with  rerj  powerful  and  original 
views  of  the  subject,  and  the  argument  in  the  answers  was 
also  stated  with  great  care  and  ability.  But  the  present 
report  having  already  extended  to  such  length,  it  is  not 
judged  necessary  to  give  any  abstract  of  these  papers ; 
especially  as  the  chief  grounds  of  the  argument  will  be 
found  in  the  doctrines  stated  from  the  Bench. 

The  case  was  again  advised  on  the  18th  May  1812, 
when  the  Judges  delivered  their  opinions  as  follows. 

1812.  LORD  BALGRAY. 

This  is  certainly  a  case  of  great  importance,  both  to  the 
parties  and  to  the  law.  I  have  considered  it  with  great 
attention ;  and,  I  am  sure,  if  I  am  wrong  in  the  opinion 
I  am  going  to  deliver,  I  may  safely  say  it  is  not  the  fault 
of  the  counsel,  who  have  treated  the  case  with  the  greatest 
industry  and  ability.  The  facts  of  the  case  are  not  much 
jdisputed. 
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'    The  first  deed  to  which  your  Lordships  are  called  upon    1812. 
to  attend,  is  the  contract  of  marriage  1708,  which,  in  as 
far  as  regards  the  estate  of  Dormont,  makes  a  valid  entail. 
Francis  Carruthers  succeeded  to  the  lands  in  1722:  he 
afterwards  married  in  1731,  and  in  1735  he  executed  a 
post-nuptial  contract  of  marriage,  which  has  given  rise  to 
the  present  question.     That  is  therefore  a  deed  to  which 
your  Lordships'*  attention  is  to  be  particularly  directed; 
and  we  see  that  the  succession  is  settled,  fivBt^  upon  the 
iieirs  male  of  the  marriage ;  2J/y,  Upon  the  heirs  male  of 
lAx  Carruthers,  in  any  subsequent  marriage ;  and,  3(f^^ 
Upon  the  heirs  female  of  the  marriage ;    and  if  one 
daughter  should  happen  to  be  excluded  from  the  succes- 
sion by  heirs  male,   the  said  Francis  Carruthers  binds 
and  obliges  him  and  his  heirs,  &c.  to  pay  L.  1000  to  such 
•daughter.     Francis  Carruthers  made  up  his  titles  to  the 
estate  in  consequence  of  this  contract.     In  1736  he  was 
served  heir  of  provision  under  the  contract  1708.    After* 
wards,  in  1740,  he  made  up  titles  to  the  estate  in  fee 
simple ;  and  upon  these  titles  it  has  been  possessed  since 
that  period  to  the  present  day.     In  1740  Mrs  Carruthers 
gave  herself  up  to  a  profligate  course  of  behaviour,  which 
led  to  a  process  of  divorce  against  her,  at  the  instance  ot 
her  husband ;  and  during  the  dependence  of  this  process 
a  daughter  was  born,  who  was  not  acknowledged  by  Mr 
Carruthers,  but  boarded  in  a  remote  part  of  England.     In 
1758  this  daughter  married  the  late  Henry  Routledge, 
and  then  came  to  this  country  for  the  purpose  of  institut- 
ing a  process  against  Mr  Francis  Carruthers,  to  compel 
him  to  implement  the  contract  of  marriage,  and  most  un- 
doubtedly they  resorted  to  the  very  best  legal  advice  that 
could  be  had.     I  see  no  ground  for  supposing,  that  any 
kUndue  advantage  was  taken  of  ber  and  h^  husband^  who 
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1812.  accompftiiied  her  to  this  countrj.  I  think  they  did  the 
verjr  thing  that  any  prudent  person  would  have  done  in 
their  circumstances.  A  great  deal  is  said  as  to  this  lady 
htinz  in  a  particular  situation^  and  that  advantages  might 
have  been  taken  of  her  in  the  transaction  with  her  father ; 
but,  upon  looking  into  the  proof,  it  is  clear  that  there  is 
nothing  to  justify  a  presumption  of  thu  sort.  She  mar- 
ried into  a  family  as  good  as  her  own,  and  Mr  Henry 
Boutledge  was  just  as  well  able  to  appreciate  the  impor- 
tance of  his  rights  under  this  contract  of  marriage,  as  Mr 
Carruthers  or  any  other  person.  The  process  was  brought 
for  implement  of  the  contract  of  marriage ;  and  after  it 
bad  gone  on  for  'Some  time,  a  proof  was  taken  as  to  the 
legitimacy  of  this  child;  in  the  course  of  which  it  was  es- 
tablished beyond  a  doubt,  that  Mrs  Carruthers  had  aban- 
doned herself  to  a  course  of  profligate  and  adulterous  con- 
duct, though,  at  the  same  time,  the  law  most  justly  held, 
that  the  child  must  be  considered  as  the  legitimate  daugh- 
ter of  Mr  Carruthers.  An  agreement  Was  afterwards  en* 
tered  into ;  and  to  suppose  that  persons,  who  had  resorted 
to  the  legal  advice  of  eminent  lawyers,  should  have  en* 
tered  into  an  agreement  of  such  a  nature  without  their 
knowledge  and  direction,  is  absolutely  impossible.  They 
then  entered  into  a  submission  to  those  very  persons  who 
had  been  consulted  in  the  whole  case  from  the  beginning, 
who  knew  best  what  were  the  rights  and  interest  of  the  par- 
ties ;  and  I  am  sure,  if  they  had  picked  any  two  men  from 
the  bar  of  Scotland,  they  could  not  have  fixed  upon  two 
better  qualified  to  do  fair  and  equal  justice  between  them. 
They  pronounced  a  decree-arbitral  in  terms  of  the  agree- 
.ment.  They  were  well  acquainted  with  the  situation  of 
the  parties,  and  they  were  incapable  of  taking  away  rights 
l^hich,  according  to  their  own  view  of  the  law  of  Scotlandi 
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could  not  be  effectually  discharged.  They  never  would  1812. 
have  lent  their  names  to  so  dishonourable  an  act ;  and 
therefore  1  think,  upon  the  whole  matter,  that  the  trans- 
action was  well  aikl  properly  considered  at  the  time.  A 
great  deal  has  been  said  respecting  the  conduct  of  Francis 
Camithers,  and  the  imprudence  of  the  child.  But,  with 
respect  to  Mr  Francis  Camithers,  I  am  sure  that  this 
lady  would  hare  been  guilty  of  great  folly  if  she  had  not 
taken  the  money  that  was  offered ;  and  if  your  Lordshipa 
F  can  suppose  that  this  gentleman  was  conscious  in  his  own 

mind  that  she  was  not  his  daughter,  how  can  you  blame 
him  for  taking  every  means  in  his  power  to  prevent  a 
spurious  issue  from  inheriting  his  estate.  After  all,  what 
was  her  imprudence  ?  She  was  married  to  a  young  man 
of  a  family  just  as  good  as  that  of  Carruthers  of  Dor- 
mont ;  and  as  he  was  just  setting  out  in  the  world,  it  was 
of  the  highest  importance  to  them  to  get  a  considerable 
sum  of  money,  and  it  was  natural  to  seek  it  from  his  fa-^ 
ther-in«law.  In  these  circomstanoes  she  steps  forward, 
protected  by  her  husband,  and  demands  her  right  under 
the  contract  of  marriage.  She  accepted  of  L.  650  inune- 
diateiy,  in  place  of  the  L.  1000  payable  at  a  future  time ; 
or,  as  it  now  happens,  in  place  of  the  whole  estate  of  Dor- 
inont.  But  what  was  the  situation  of  matters  at  the  time  ? 
What  was  the  precise  nature  of  the  obligation?  According 
to  the  contract,  if  the  father  had  sons  by  any  subsequent 
marriage,  she  had  no  right  to  the  estate,  nor  to  a  single  shil- 
ling  of  the  L.IOOO,  the  payment  of  which  was  suspended  till 
the  period  of  the  father's  death.  Of  what  vahie  was  the 
estate  ?  The  rental  was  only  L.l  1 1 ,  clogged  with  the  father^a 
liferent,  and  with  all  his  debts  as  long  as  he  lived.  When 
your  LerdsMpi  look  al  all  these  cLrcumstances^  that  the 
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1813.  father  was  not  bound  to  pay  till  his  death,  and  th^t  Ii«> 
had  it  in  his  power  to  spend  the  whole  estate  if  he  pleas- 
ed, I  confess  I  cannot  see  where  the  impropriety  or  iin-> 
prudence  of  the  transaction  lies.  But  be  that  as  it  maji 
a  discharge  has  been  granted  by  this  lady  add  her  bus* 
band,  of  their  rights  under  the  contract  of  marriage.  Is 
this  discharge  sought  to  be  reduced  on  the  head  of  fraud 
and  circumvention,  or  of  minority  and  lesion  ?  There  is 
no  ground  for  such  allegations  ;  the  discharge  is  as  good 
now  as  when  it  was  first  granted,  and  your  Lordships  are  to 
consider  the  effect  of  it.  This  discharge  is  now  pleaded 
in  bar  of  Mrs  Routledge^s  right  To  this  there  are  two 
answers ;  one  is,  that  from  the  words  of  the  discharge, 
from  what  is  said  in  the  deed  itself,  it  is  only  a  discharge 
of  Mrs  Routledge^s  right  at  the  time,  and  not  of  what 
might  afterwards  accrue  to  her ;  and,  2dly,  that  esto  that 
that  question  were  over,  and  that  she  did  mean  to  dis-* 
charge  the  full  extent  of  her  claim  under  the  contract  of 
marriage,  she  had  no  power  to  do  so.  As  to  the  first,  look 
at  the  terms  of  the  discharge  itself ;  look  at  the  summons 
:virhich  was  raised,  and  which  concludes  for  full  implement 
of  the  contract  of  marriage ;  look  at  the  terms  of  the  sub- 
mission and  decree-arbitral ;  and  further,  look  at  the  na- 
ture of  the  thing  ;  what  was  the  use  of  the  discharge,  un- 
less to  put  an  end  to  the  obligation  created  by  the  contract 
of  marriage.  If  it  was  merely  the  simple  right  in  Mrs  Rout* 
ledge  at  the  time,  would  the  deeds  have  been  conceived  in 
these  terms  ?  Would  the  arbiters  have  given  decree  in 
the  terms  in  which  they  have  done  ?  It  is  impossible. to 
hold,  that  any  thing  but  a  total  discharge  was  meant. 

,  It  is  said,  that  there  13  nothing  mentioned  about  hejr 
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heirs ;  biit  if  the  right  was  inheTy  how  could  it  be  dis-  181 2L 
charged  in  any  other  terms  ?  If  I  discharge  an  heritable 
bondt  do  I  ndt  discharge  for  mjself,  my  children  and 
grandchildren?  A  man  acquiring  for  himself,  acquires 
for  his  heirs ;  and  dbcharging,  discharges  for  his  heirs. 
No  conveyancer  ever  writes  a  discharge  in  other  terms. 
She  discharges  every  right  that  is  in  her.  The  conduct 
of  the  parties  demonstrates  this.  After  the  decree-arbitral 
was  pronounced,  what  is  done?  Can  your  Lordships 
believe  it  possible,  that  Mr  Carruthers  would  have  taken 
the  steps  that  he  did  afler  the  decree,  without  consulting 
those  great  men  who  pronounced  it  ?  And  yet,  the  very 
next  day,  he  executes  a  settlement,  conveying  away  the 
estate  of  Dormont  irrevocably,  to  a  different  series  of 
heirs.  It  is  impossible  to  suppose  that  it  was  not  a  dis* 
charge  out  and  out,  that  was  meant.  If  it  had  been  in- 
serted in  the  discharge,  that  she  was  discharging  for  her 
children,  she  had  no  power  to  do  so. 

The  second  question  is,  whether  she  had  the  power  to 
discharge  the  contract  of  marriage  ?  This  leads  to  the 
discussion,  what,  under  a  contract  of  marriage,  are  the 
rights  of  the  father  and  the  children  ?  And  here  I  do 
confess,  that  I  go  along  with  all  the  views  and  opinions 
which  are  stated  in  Mr  Clerk^s  admirable  paper.  I  sliall 
not  repeat  what  he  has  so  well  said ;  but,  to  take  a  sim. 
pie  view  of  the  matter,  what  is  a  contract  of  marriage  ? 
It  is  nothing  more  than  a  settlement  by  a  father,  of  his 
estate  upon  his  children  in  the  first  place,  and  then  to 
any  series  of  heirs  he  thinks  proper ;  and  the  law  has  at- 
tached to  thb  a  legal  prohibition,  that  he  cannot  take 
away  the  rights  of  the  childl'en  fraudulently  or  gratui^ 
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1812.  toiislj^  If  he  does  not,  then  thej  succeed  to  him  as  bit 
heirs.  From  this  there  naturally  flow  certain  powers  and 
prohibitions  on  the  part  of  the  father.  The  law  limits 
his  potestOM  diaponmdif  so  that  he  cannot  fraudulently  or 
gratuitously  disappoint  his  children ;  and,  in  consequence 
of  these  limitations  of  power,  there  result  certain  facul«- 
ties  in  the  children,  wh|ch  they  are  entitled  to  exercise. 
The  first  of  these  is  this,  that  a  person,  on  coming  of 
age,  is  entitled  to  call  upon  his  father,  to  inq>lement  the 
contract  tfi  termnts.  The  second  is,  that  if  a  father  shall 
execute  any  deed,  either  fraudulent  or  gratuitous,  they 
hare  it  in  their  power  to  step  forward  and  set  it  aside. 
This  right  is  vested  in  them  proprio  jure.  The  other 
and  the  last  right,  is  the  right  of  succeeding  to  him ; 
but  this  is  merely  a  spes  tifccet«iontf— *a  right  to  take  up 
the  succession,  if  not  contravened  by  the  father ;  and  if 
it  is  contravened,  they  may  set  it  aside,  subject  to  the 
conditions  already  stated. 

It  is  attempted  to  be  shown,  that  the  children  have  a 
jus  crediii  to  the  estate,  or  at  least  to  the  right  of  succeed^ 
ing  to  the  estate.  But  the  object  of  all  rights  is  things, 
and  this  is  only  putting  off  the  difficulty  a  little  farther ; 
and  even  if  they  had  such  fight,  I  conceive  that  this 
would  be  destructive  of  their  case.  If  the  child  has  a  jus 
crediii  to  the  right  of  succession,  therefore,  if  a  fother 
chuses  to  depart  from  his  own  right,  does  not  that  cut  off 
the  right  of  the  child  to  succeed  to  him  P  What  is  the  rights 
that  is  in  the  power  of  the  father  f  Notwithstanding  of 
the  contract,  the  father  has  vested  in  him  the  power  of 
giving  implement  to  the  son ;  and,  <m  the  other,  hand  the^ 
son  has  the  power  of  receiving  imjrfement  from  the  father. 
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All  the  cases  are  cases  where  the  rights  dt  the  parties  1813. 
have  been  separately  considered.  But  the  question  here 
is,  what  is  it  in  the  power  of  both  parties  conjointly  to 
do  ?  Their  right  is  just  this,  that  the  father  has  the 
power  of  giving,  and  the  presumptive  heir  has  the  power 
of  receiving  impleinent.  It  is  upon  that  principle,  that 
your  Lordships  are  to  consider  this  case.  But  indepen* 
dent  of  all  that,  there  are  two  things  that  I  never  can  get 
the  better  of.  In  the  first  place,  it  is  admitted  on  all 
hands,  that  the  father  has  it  in  his  power  to  implement 
the  contract,  and  that,  after  he  implements  out  and  out 
the  obligation  to  the  presumptive  heir,  the  contract  is  fuU 
filled,  and  at  an  end ;  and  also,  that  at  the  moment  when 
it  comes  into  the  person  of  the  heir,  it  becomes  a  fee  sim« 
pie  in  his  person ;  he  may  dispose  of  it  in  any  manner 
that  he  pleases.  That  seems  to  be  decisive  of  the  present 
question ;  for$  if  the  father  has  the  power  of  giving,  and 
the  son  that  of  receiving,  what  other  party  has  a  right  to 
say  upon  what  terms  this  shall  be  done  ?  If  there  is  any 
thing  in  the  argument,  it  ought  to  set  aside  the  full  im- 
plement altogether.  Suppose  the  father  implements  in 
the  person  of  the  presumptive  heir,  I  ask,  is  not  the 
alienation  of  the  father  to  him  gratuitous  ?  Is  it  not  a  gra- 
tuitous alienation  ?  And,  if  it  is  so,  upon  what  principle  is 
it,  that  the  second  son  should  not  have  the  power  of  sett- 
ing it  aside  P  Why  should  not  he  have  his  chance  of  the 
lottery  ticket,  such  as  it  is  ?  In  questions  of  this  kind* 
where  our  predecessors  have  fixed  the  law  by  express  de- 
cisions, I  do  not  think  myself  at  liberty  to  depart  from 
it.  This  Court  is  bound  by  precedents.  In  the  eases  of 
Stewart,  Fotheringfaam,  and  others,  it  is  impossible  id 
deny,  that  there  are  direct  precedents  in  favour  of  the  plea 
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1812.  maintained  by  thfe  father.  In  the  case  of  Stewart,  a  dif- 
ficulty has  been  made,  as  to  whether  the  son  survived  the 
father.  But  I  am  clear,  that  the  son  predeceased  the  fa- 
ther. At  any  rate,  I  don^t  care  whether  he  did  so  or  not^ 
because  he  did  not  make  up  titles  by  service ;  and  as  to 
rights  that  require  a  service,  if  the  heir  does  not  make  up 
titles,  but  drops,  in  the  mean  time,  lib  deeds  are  just  as  in- 
effectual as  they  would  have  been  before  his  father'^s  death. 
The  case  of  Fotheringham  involved  the  very  point  here 
at  issue.  With  regard  to  the  contract  1708,  it  is  certain- 
ly prescribed,  but  it.  was  not  prescribed  in  1736,  and 
Francis  Camithers  made  up  his  titles  under  it  at  that 
period,  and  it  entei*8  very  deeply  into  the  settlement  then 
made^ 


LORD  HERMAND. 

(short  notes,   FUHN18HED  BY  HIS  LORDSHIP.) 

Struck  with  elaborate  petition^  but  every  doubt  remoir-> 
ed  by  answers.— Chief  question  of  difficulty. 

Meaning  of  decree-arbitral  by  Lockhart  and  Pitfour^ 
If  they  decided,  or  meant  to  decide,  not  only  on  pecu-* 
niary  provision,  but  on  right  of  fluccession  of  Elizabeth 
Camithers,  nay  on  right  of  her  descendants,  should  an^ 
xiously  reconsider  an  opinion,  not  to  be  compared  or  men- 
tioned in  one  day,  or  in  one  year,  with  that  of  those 
mUiititei  yicm,— the  ornament^  the  pride  of  their  profess 
Bion« 

At  last  advising  I  was  engaged  in  the  Outer-House,  but 
came  in  at  the  conclusion  of  the  speech  of  President  Blair, 
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wbo  declared,  that  he  did  not  conceiTe  that  the  arbiters   1812. 
meant  to  decide  on  any  thing  but  the  money  provisions.  ^"^^ 
This  surprised  me  at  the  time,  but  I  soon  came  to  con- 
cur with  him. 

FoTy  consider  the  use  of  this  decree»arbitraI.-«A  mere 
piece  of  formality— a  decree  eowfmrm, 

Elizabeth  and  her  husband  in  indigent  circumstances- 
Debtors  to  James  Ewart  (who  I  supposed  a  money-lender; 
though  I  never  heard  of  him  before.) 

Execute  a  contract  (Ans.  p.  14.)  with  Carruthers. 

Claims  of  Elizabeth  or  her  heirs  (Ans.  p.  4.  oirf.)  ^^J^/ 

Suisse  she  had  already  a  child  existing^  or  a  child  in 
ititro. 

Could  this  contract,  never  ratified  by  Mrs  Routledge, 
have  beeti  pleaded  against  such  child  ? 

But  I  go  farther-— Contract,  p.  15.  Ans.  vid: 

The  claims  of  future  children-^Were  not  as  heirs  or  re- 
presentatives of  E.  Carruthers,  but  under  marriage^on* 
tract  of  her  parents; 

Follows  submission,  p.  16— Narrates  the  contract — Sub-'  ^1759^' 
ject  vid. — The  claims'  of  Elizabeth  Carruthers  and  her 
husband,  without  a  Word  of  their  descendants; 

In  eight  days  decree-arbitral — Too  short  a  space  for  ex-  ^^^  '^^ 
amining  the  progress^  •r  studying  those  deep  principles, 
on  which  a  decision,  meant  to  regulate  whole  course  of 
succession,  must  have  been  founded — But  no  words  having 
that  effect. 

1.  Sum  awarded,  p.  17.  vid: 

2.  Obligation  to  discharge,  ibid,  otU— ^Difficult  to  carry 
this  to  succession  of  £liz.  Carruthers. 

To  carry  it  to  thai  of  her  i8Sue-<- 
Impoisible, 
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1819.        It  orders  L.  6S0  to  be  paid  in  satisfaction  to  said  Elix. 
^"""^f'^  CaiTuthera  and  her  huabandj  and  James  Ewam^  in  their 
right,  of  all  right  of  succession  ihey,  or  any  of  tkem^  have 
in  the  estate  of  Dormont. 

Not  of  what  belonged  to  their  descendants. 
Same  day      Discharge  totidem  verbis  with  decreet-arbitral. 

In  this  simple  yiew,  decisions  accumulated  with  such 
industry  require  not  particular  discussion.  Esto^  heir  of 
marriage  maj  discharge,  not  only  for  himself,  but  for  his 
issue,  so  as  to  exclude  their  hopes. 

Nothing  to  the  purpose-— If  supposed  power  has  not  been 
exercised— But  no  case  of  such  discharge  sustained,  unless 
heir  discharging  survived. 

I.    Case  of  Brugh,  Ans.  p.  67. 

Stated  from  cases  drawn  by  English  attomles-— of  no 
authority. 

And,  when  understood,  unavailable  to  the  petitioner. 

Had  not  son  survived  the  father^  which  he  did  not. 

1.  No  ignorance  of  our  law — Could  explain  omission  of 
such  a  circumstance  as  his  pretended  survivance. 

2.  No  meaning  in  the  observation,  repeated  ad  nausiam 
in  the  case,  p.  72,  that  Robert  did  not  serve— Had  he 
predeceased  his  father. 

3.  Who  would  have  been  abovcwlOO,  had  he  survived, 
which  is  next  to  impossible,  and  contrary  (p.  73.)  to  legal 
presumption. 


II.    TraU,            p.  74. 

MoncriefT,     p.  79. 

Dates  par- 
ticularly 
•tated* 

Allardyce,         80. 
Threipland,       81. 

Towrie              82. 

In  all  of  these  the  heir  sur- 
vived. 
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And  who  doubts  the  heir  may  bargain  for  himsdf  ?         1812. 

Or  homologate  a  former  transaction  ? 

This  the  ro^to  in  several  of  the  cases. 

In  the  last,  Lord  Newton  lays  stress  of  the  cause  on 
that  circumstance,  p.  84,  86. 

Effect  of  tailnie  1708,  p.  87. 

Need  not  dissect  that  deed. 

For  it  is  cut  off  by  negative  prescription,  p.  94,  and  by 
positive^-both  which  had  expired  before  the  transaction 
1759. 

II.  Case  of  Welsh  explained,  Ans.  p.  37. 
Like  that  of  Durham— There  were  two  titles— And 

possession  on  either  sufficient. 

III.  Obligation  of  marriage^contract  1735,  p.  99. 
Francis  Carruthers  by  his  subscription,  and  WiUiamas 

his  representative,  were  bound  to  implement  it 

IV.  Ltgitimaof, 

The  most  attractive  view  of  the  case. 
Giving  it  the  air  of  a  novel  romance. 
We  may  suspect  that  Elizabeth  was  not  the  child  of 

Dormont 

But  paUr  eti  quan  nvptus  danofutrant. 
Where  no  impossibility  o(  ^oncubitiu. 
By  passing  invisible  line  of  the  border,  or  otherwise. 

LORD  SUCCOTH. 

When  the  cause  was  last  before  us  there  were  thr^ 
pmnts  pleaded. 
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1812.  The  question  of  the  UgtUnuuy  seems  to  have  been  given 
up,  but  the  subsistence  and  effect  of  the  entail  in  the  con- 
tract of  marriage  1708  is  still  argued,  although  the  vali- 
dity of  the  discharge  is  treated  as  the  principal  question. 
In  delivering  my  opinion,  I  shall  confine  myself  chiefly 
to  this  last  point,  which  is  certainly  a  most  important  and 
a  very  nice  question  of  law.  After  I  had  given  my  opi- 
nion formerly  upon  that  question,  I  had  the  benefit  of 
hearing  the  very  able  and  luminous  opinion  given  by  th^ 
late  President,  by  which  my  own  opinion  was  fully  con- 
firmed. Notwithstanding  all  the  ingenuity  displayed  in 
the  petition — notwithstanding  that,  I  fairly  confess,  that^ 
upon  reading  the  petition,  at  first  I  was  much  inclined  to 
think  that  there  might  be  grounds  for  an  alteration  of  the 
judgment,  yet,  upon  carefully  reviewing  the  whole  argu- 
ment, I  have  now  come  to  be  of  the  same  opinion  which 
I  formed  and  delivered  at  last  advising.  Upon  the  ques- 
tion of  the  discharge,  to  which  I  shall  chiefly  speak,  I 
think  it  unnecessary  to  go  into  certain  matters,  which  are 
rather  of  a  preliminary  nature,  and  do  not  enter  into  the 
essence  of  the  case.  One  of  these  is,  whether  the  dis- 
charge was  equal  or  unequal ;  whether  it  was  the  one  or 
the  other  does  not  much  affect  the  real  merits  of  the 
question ;  nor,  whether  Elizabeth  Carruthers  did  or  could 
grant  an  effectual  discharge,  not  only  for  herself,  but  for 
all  her  descendants,  whether  they  represented  her  or  not, 
which  is,  what  she  is  supposed  to  have  done  by  the  con- 
tract and  submission,  and  decree-arbitral  following  upon 
it.  If  the  equality  of  this  transactiqn  is  at  all  to  enter 
into  our  consideration,  it  does  appear  to  me,  that  it  was 
a  most  unequal  one  indeed,  if  the  meaning  of  the  parties 
was^  that  for  L.  650  Elizabeth  Carruthers  was  to  renounce 
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for  her  and  her  descendants,  who  do  not  represent  her,  for  1919. 
ever,  the  right  to  this  estate,  whether  she  survived  her  father 
or  not.     If,  on  the  other  hand,  all  that  was  meant  hj  the 
parties  was,  that  she  was  to  discharge  her  chance  of  out- 
living her  father,  and  to  succeeding  to  the  estate,  L.650 
was  a  fair  equivalent.      The  real  question  is,  whether 
Elizabeth  Carruthers  was  in  a  situation,  in  point  of  right, 
that  enabled  her,  in  a  legal  view,  to  grant  an  effectual 
discharge  of  her  right  or  claim  to  the  estate,  which,  al- 
though she  should  not  survive  her  father,  would  be  bind- 
ing upon  the  person  who  should  be  heir  of  the  marriage 
at  the  time  the  succession  opened  by  the  death  of  the  fa- 
ther ;  and  whether  such  person  represented  her  or  not.     In 
considering  this  question,  it  must  be  admitted,  that  the 
precbe  character  of  an  heir  of  a  marriage  is  somewhat  dif- 
ficult to  define.     That  this  is  the  case  is  evident,  fromthe 
different  accounts  of  it  that  are  given  hj  our  institutional 
writers.     Some  of  them  describe  the  heir  presumptive 
as  a  creditor,  but  9iibmodo  or  quodanmiodo ;   others  say, 
that  he  is  so  far  an  heir  and  so  far  a  creditor.     It 
appears  to  me,  that  he  partakes  partly  of  the  charac- 
ter of  an  heir,  and  partly  of  the  character  of  a  credi- 
tor—a creditor  under  a  contract— and  an  heir  expect- 
ant, having  a  spes  tuccetnonis  of  succeeding  at  the  death 
of  his  father;  and  your  Lordships  have  seen,  from  va- 
rious cases,  that  the  powers  of  the  father  are  very  great 
indeed,  even  where  the  estate  is  settled  upon  the  heir  of 
the  marriage.  In  the  late  case  of  Sir  William  Cunningham, 
the  Court  were  of  opinion,  that  a  father  had  a  right  to 
sell  the  estate,  not  from  any  necessity,  but  merely  be- 
cause he  took  the  whim  6r  fancy  of  doing  it,  and  the  heir 
vas  not  able  to  prevail  on  your  Lordships  to  prevent  the 
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1812.  father  from  selling;  so  that  if  the  heir  of  a  marriage  is  a 
creditor,  his  rights  as  such  are  extremely  slight  indeed.  The 
heir'^s  right  to  the  estate  remains  superseded  till  the  fathered 
death.  It  is  no  matter  what  name  this  right  shall  gti,  whe« 
Cher  spea  successionia  ovjaa  crediti.  It  is  no  eventual  right 
depending  on  the  heir''s  outliving  the  father.  It  is  dearlj 
a  contingent  right,  which  is  uncertain  till  the  father^s  death. 
In  that  situation  tliere  cannot  be  a  question  that  the  heir 
of  a  marriage  may  discharge  this  right,  in  so  far  as  it  is 
personal  to  himself;  he  may  sell  it-— he  may  dispose  of 
his  own  chance  of  succession.  It  is  a  chance  personal  t^ 
himself,  and  nobody  has  any  right  to  interfere,  although 
he  should  make  ever  so  foolish  a  bargain ;  but  he  merely 
disposes  of  his  own  chance.  The  full  right  not  being 
vested  in  him,  he  cannot  transact  or  convey  it  to  the  pre- 
judice of  the  person  who  shall  be  heir  when  the  succession 
opens  at  the  death  of  the  father.  It  is  that  person  who 
is  the  real  creditor  under  the  contract  of  marriage.  It  is 
the  heir  of  the  marriage  at  the  time  the  succession  opens 
who  alone  has  the  full  right  in  him.  He  may  do  what  he 
pleases.  The  other  persons  substituted  in  the  contract  of 
marriage  are  heirs  not  in  obligatione  but  in  deatinatione 
merely ;  and  therefore  when  he  survives  the  father,  he 
may  sell  the  estate,  or  ratify  any  discharge  of  his  right  to 
it,  which  he  may  have  previously  granted^;  and  even  if  he 
does  nothing,  his  silence  will  be  held  in  law  as  a  virtual  ra- 
tification of  the  previous  discharge. 

,  Holding,  that  in  every  case  the  heir,  under  a  marriage 
contract,  has  but  on  uncertain  and  eventual  right  until  the 
death  of  the  father,  it  appears  to  me,  that  the  chance  of 
Elizabeth  Carruthers  was  more  than  usually  contingei^t. 
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By  tke  omtract  1735,  Uie  estate  was  settled  upon  the   1812L 
heirs  male  of  the  marriage;   whom  failing,  the  heirs 
male  of  anj  subsequent  marriage ;  and  then  only  on  the 
hears  femde  of  the  first  marriage.    Elisabeth  Carrutbers 
was  this  heir  female;  and,  as  the  first  marriage  had  been  dis* 
solved  by  a  divorce,  it  was  impossible  that  there  could  ex* 
ist  an  heir  male  of  that  marriage,  so  as  to  cut  her  out. 
But  Mr  Camithers  might  have  married  a  second  wife, 
and  there  might  have  been  an  hdr  male  of  that  marriacre ; 
and  if  that  had  happened,  such  heir  male  would  have  come 
before  her ;  so  that  her  chance  was  extremely  uncertain 
and  contingent.     It  was  in  that  situation,  and  in  such  an 
uncertdun  state  of  her  rights,  that  she  was  prevailed  upon 
to  enter  into  a  transaction,  by  which  it  is  alleged,  that 
she  gave  up  not  only  her  own  right  to  the  estate  under 
the  contract  of  marriage,  but  also,  in  the  event  of  her  pre«* 
deceasing  her  father,  that  of  her  child,  who  should  be  the 
heir  at  the  time  the  succession  opened,  whether  such 
child  should  represent  her  or  not.    AH  that  was  given  was 
Lf.6S0.    The  sum  was  not  too  much  for  her  own  individu* 
al  chance ;  and  it  appeared  to  the  late  Lord  President, 
from  the  whole  construction  of  the  deeds,  that  the  arbi- 
ters understood  this  to  be  the  nature  of  the  agreement, 
which  they  were  to  sanction  by  their  decree-arbitral ;  and 
certainly  it  was  a  most  reasonable  sum  in  that  view  to 
give.     I  donH  see  sufficient  evidence  upon  the  face  of  the 
deeds,  that  they  had  only  in  view  to  fix  what  was  an  ade- 
quate consideration  for  Mrs  Elizabeth  Camithers^  indivi- 
chial  chance  of  the  estate ;  but,  knowing  them  to  be  men  of 
great  talents,  I  think  they  must  have  had  strong  suspicions, 
that  this  discharge  would  not  be  effectual  if  Mrs  Eliza- 
beth Carrutbers  did  not  survive  her  father.    But  what 
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1813.  could  the  arbiters  have  done  to  get  the  better  of  this  dif-* 
ficultj  in  point  of  law  ? 

In  the  papers  there  is  a  good  deal  of  discussion,  whether 
the  JIM  crtditi  vests  without  a  service.  It  is  a  pretty  nice 
question,  with  regard  to  which  the  decisions  differ  a  good 
deal, — although  there  is  some  reason  for  holding,  especi- 
ally from  the  late  case  of  Christie,  (21st  January  1806,)  a 
decision  not  noticed  in  the  papers,  that  it  does  not  vest 
even  to  the  effect  of  transmitting  without  a  service.  But 
it  is  quite  unnecessary  for  me  to  enter  into  the  point  here, 
because  this  is  not  a  question  arising  upon  the  death  of 
the  father.  It  is  a  question  with  regard  to  the  nature  of 
the  right  of  the  heir  of  the  marriage  during  the  father^'s  life. 

Another  question  is  much  agitated,  arising  from  a  sup« 
posed  distinction  between  a  discharge  and  a  conveyance. 
It  is  said  that  the  heir  of  a  marriage,  during  his  father^s  life, 
may  transact  or  discharge  his  right  to  the  estate  under  the 
contract  of  marriage,  although  he  cannot  effectually  convey 
such  right.  But  I  am  at  a  loss  to  see  upon  what  grounds 
of  law  this  distinction  is  founded.  If  the  heir  of  the  mar- 
riage  has  a  vested  right  in  him,  which  it  is  said  he  has,  it 
appears  to  me,  that  he  may  do  the  one  as  well  as  the 
other.  He  may  convey  as  well  as  transact  In  every 
point  of  view,  there  is  much  more  danger  to  be  apprehend- 
ed from  transacting  with  the  father  than  from  a  convey^ 
anct  to  a  stranger.  Any  transaction  between  the  heir  of 
a  marriage  and  his  father  must  be  most  unequal  indeed. 
The  son  cannot  be  upon  an  equal  footing  with  the  father  ; 
and  therefore  it  is  more  necessary,  that  the  law  should 
guard  against  transactions  between  father  and  son,   thap 
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that  it  should  prevent  the  son  from  conveying  his  right  to  }__\ 
the  estate  to  third  parties.  The  petitioner  has  tried  to 
make  out  this  distinction,  from  a  desire  to  get  the  better 
of  the  case  of  M^Conochie  against  Greenlees ;  but  he  has 
by  no  means  succeeded  in  his  attempt.  No  such  distinc- 
tion is  to  be  found  in  the  papers,  in  that  case,  which  I 
have  perused.  There  the  counsel,  on  the  one  side,  main- 
tained generidly,  that  the  heir  of  a  marriage  has  power  to 
convey,  transact,  or  discharge,  whether  he  survives  the 
father  or  not ;  and,  on  the  other  hand,  the  opposite  coun- 
sei  just  maintained  the  contrary  doctrine  as  broadly.  The 
report  clearly  shews,  that  this  was  the  nature  of  the  argu- 
ment, both  from  the  title  of  the  decision,  and  from  a  passage 
in  which  the  reporter  states,  that  the  merits  of  the  question 
pended  upon  this.  Whether  Mrs  M^Conochie,  upon  the 
dissolution  of  her  father^s  first  marriage,  became  a  proper 
creditor  to  him  in  the  provisions  stipulated  by  the  mar- 
riage contract ;  or  whether  her  interest  was  merely  an  ex- 
pectancy of  succession,  contingent  on  her  outliving  her  fa- 
ther; in  which  case,  the  conveyance  in  favour  of  her 
husband  would  be  vacated  by  her  predecease.  The  Court 
held  her  interest  to  be  of  the  last  description ;  and  there- 
fore the  assignment  df  it  to  her  husband  was  found  not  ef- 
fectual, because  she  predeceased  her  father.  Two  or 
three'  cases  are  quoted  in  the  petition  for  William  Mac- 
Conochie,  to  shew  that  discharges  of  an  heir^s  interest 
under  a  contract  of  marriage  were  effectual,  although  the 
heir  predeceased  his  father.  But  the  answer  to  these 
cases,  made  by  the  counsel  on  the  other  side,  was,  that 
in  point  of  fact,  in  all  of  these,  the  heir  making  the  transac- 
tion outlived  the  father ;  and  from  one  or  two  passages 
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1818.  of  the  answers  to  that  petition,  drawn  by  Mr  David  Bae^ 
it  is  dbtinctly  shewn  to  have  been  the  case,  by  an  accu- 
rate statement  of  the  dates,  which  he  must  have  taken 
from  the  papers  in  these  former  cases,  particularly  that 
of  Sinclair  of  Southdun,  which  is  reported  among  the 
select  decisions  of  Lord  Kaimes;  but  the  report  is  so 
inaccurate,  as  to  dates,  that  it  cannot  be  discovered 
from  it,  whether  the  daughter,  who  discharged  her  rights 
to  the  conquest  for  a  sum  of  money,  survived  her  fa- 
ther or  not.  But  from  the  dates,  as  stated  by  Mr  Bae, 
it  is  quite  clear,  that  both  the  daughters  outlived  their 
father ;  and  the  same  is  ther^  shewn  to  be  the  fact,  in  the 
case  of  Allardice.  These  cases,  therefore,  operate  in  fa- 
vour of  the  respondent,  because  it  has  been  shewn  that 
in  them  the  child  survived  the  father,  and  so  made  the 
discharge  granted  by  the  former  good. 

I  am  aware,  that  there  are  circumstances,  in  which 
the  person  who  happens  to  be  heir  of  the  marriage 
when  the  succession  opens,  may  be  disappointed;  but 
that  can  only  happen  in  the  case  c^  the  succession  having 
been  set  forward  in  the  person  of  the  heir  of  the  marriage, 
and  an  alteration  of  the  destination  then  made.  I  think  it 
is  now  clearly  established,  that  the  father  may  set  forward 
the  succession,  by  disponing,  in  his  own  lifetime,  the 
estate  to  the  heir  of  the  marriage  contract  But  that  is  a 
very  different  case  from  the  present.  When  he  does  so, 
he  gives  full  implement  of  the  contract.  When  the  estate 
is  once  vested  in  the  heir  of  the  marriage,  the  contract  it- 
self is  fulfilled,  and  at  an  end.  It  may  happen  that,  in 
the  deed  in  which  the  father  dispones  the  estate  to  the 
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marriage  contract ;  or»  after  the  son  or  heir  of  the  mar« 
riage  gets  it  from  the  father,  the  son  maj  alter  the  desti- 
nation. There  is  nothing  to  hinder  him  from  doing  so ; 
because,  when  there  is  no  entail,  he  holds  the  estate  in 
fee  simple.  But  is  there  in  this  any  thing  contrary  to  the 
principles  that  I  have  stated  ?  Certainly  not.  He  may 
next  day  alter  the  destination,  so  as  to  bring  it  back  to 
what  it  was  originally ;  and  if  he  chases  not  to  alter  it, 
the  heir  who  would  otherwise  have  been  the  heir  under  the 
contract  of  marriage  at  the  time  the  succession  opened, 
may  be  cut  out  of  the  estate.  But,  is  that  any  thing  to 
the  purpose  ?  If  he  does  not  alter,  then  it  is  held  that 
the  change  of  the  destination  is  his  act.  The  setting  for* 
ward  the  succession  is  attended  with  most  important  effects  . 
to  the  heir;  and  there  is  not  much  danger  of  this  being  often 
done,  so  as  to  give  full  implement  of  the  contract  of  mar- 
riage during  the  father'^s  life, — I  mean,  a  fair  implement 
of  the  contract ;  for  I  can  conceive  such  a  case  of  contriv- 
ance, and  I  may  say  fraud,  between  the  father  and  the 
son,  that  your  Lordships  might  see  grounds  for  setting 
aside  a  deed  setting  forward  the  succession  in  the  person 
of  the  heir  of  the  marriage,  if  this  was  challenged  by  that 
person,  who,  had  it  not  been  for  thb  contrivance,  would 
have  been  the  heir  of  the  marriage  at  the  time  the  suc- 
cession opened.  But,  in  general,  where  no  such  circum- 
stances exist,  the  setting  forward  the  succession  is  held  as 
full  implement  of  the  contract  of  marriage,  so  that  he  can- 
not be  afterwards  disappointed  of  it ;  which  is  attended 
with  most  important  consequences,  not  only  to  himself, 
but  to  others  claiming  in  his  right,  either  as  heirs  or  as 
creditors. 
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'^^^'.  ''''^*'  cannot  be  better  exemplified  than  by  the  case  <if 
Trail.  In  that  case,  the  father,  when  he  disponed  the 
Estate  to  his  eldest  son,  the  heir  of  the  niarriage,  reservedT 
his  own  liferent ;  and  in  the  disposition  by  which  this  was 
done,  the  father  altered  the  destination  in  the  marriage 
contract,  by  calling  DaWd,  his  second  son,  immediately 
after  his  eldest  son  Patrick,  and  the  heirs  male  of  his  body ; 
thus  cutting  out  the  daughter  of  his  eldest  son.  But  was* 
there  any  thing  to  have  prevented  the  eldest  son  Patrick; 
during  the  three  years  that  he  survived  his  father,  and  ha<f 
right  to  the  fee  of  the  estate,  to  have  altered  the  destina- 
tion, and  preferred  the  heirs  female  of  his  own  body  to' 
the  heirs  male  called  by  the  disposition  just  i^entioned  ? 
Nothing  whatever.  He  might  have  done  so,  but  he  died 
without  doing  it,  either  from  carehessness  or  some  other 
cause,  no  matter  what.  That  the  fee  was  completely  vest-' 
ed  in  him,  will  appear  from  the  judgments  of  thi^  Court, 
which  are  quoted  on  p.  46  of  the  petition  for  WiHiam  Car- 
ruthers,  now  before  us.  By  these,  the  widow  and  daugh- 
ters of  Patrick  were  found  entitled  to  an  aliment  out  of 
the  estate,  although  the  father,  who  had  reserved  his  own 
liferent,  opposed  this ;  and  at  Patrick^s  death,  his  widow 
was  found  entitled  to  a  terce,  expressly  on  the  ground, 
that  the  fee  was  vested  in  Patrick.  That  being  the  case, 
the  setting  forward  the  succession,  by  disponing  the  fee  to 
the  heir  of  the  marriage,  completely  vests  the  fee  in  the 
person  of  the  heir ;  and  it  is  of  no  consequence  in  the  ar- 
gument, whether  any  of  the  subsequent  heirs  may  be  dis- 
appointed or  not,  they  being  in  destinationey  not  in  dbliga" 
tione. 

The  case  of  Fotheringham,  also^  was  a  case  where  there 
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was  implement  of  the  contract  by  setting  forward  tlie  sue-  1812. 
cession,  and  was  similar,  in  that  respect,  to  the  case  of 
Trail.     In  the  case  of  Fotheringham,  it  is  certainly  true, 
that  the  discharge  by  Norman  was  found  effectual ;  and  I 
hold«  that  the  case,  in  which  I  was  one  of  the  counsel,  was 
well  decided.     But  there  was  no  doubt  that,  in  that  case, 
there  was  a  fair  implement  of  the  contract,  viz,  by  con- 
veying the  estate  of  Balfour  to  Alexander,  the  second  son. 
The  difference  of  opinion  on  the  Bench,  upon  that  occa- 
sion, arose  from  the  peculiar  nature  of  a  devolving  clause 
that  occurred  there,  but  which  does  not  occur  here.    One 
let  of  Judges  thought  that  the  clause  could  only  operate 
once ;  and  the  other,  that  it  must  operate  so  long  as  there 
was  a  younger  son  of  the  marriage  existing^     By  the  con- 
veyance of  the  estate  to  Alexander,  the  second  son,  the 
estate  was  as  much  vested  in  Alexander  as  if  his  mother 
had  not  been  dead.    In  these  circumstances,  Alexander 
entered  into  a  transaction  with  his  immediate  younger 
*  brother  Norman,  by  which  he  purchased  up  any  claim 
which  Norman  might  suppose  he  had  to  the  estate  of  Bal- 
four, in  virtue  of  the  clause  of  devolution.     Norman  sur- 
vived his  father,  by  which  event  Alexander  succeeded  to 
Powrie^  and  consequently  Norman  came  thereby  to  be 
vested  in  the  full  right  to  Balfour  under  the  contract,  and 
in  virtue  of  the  clause  of  devolution,  if  not  at  an  end. 
The  ju$  superveniens  accresced  to  the  previous  discharge  ; 
and  the  Court  held  the  discharge,  granted  by  Norman  be^ 
fore  his  father^s  death,  as  thereby  rendered  valid  and  com- 
plete. It  was  the  death  of  the  father,  and  not  of  the  mother, 
which  was  material.     The  mother  had  vested  her  estate 
in  Alexander  equally  as  if  he  had  succeeded  to  it  at  her 
death.    She  had  implemented  the  contract  by  setting  for-* 
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1812.  ward  tke  estate;  and,  after  having  done  so,  she  wais  to-? 
tally  out  of  the  question.  No  matter  whether  Alexander 
survived  her  or  not ;  it  was  the  death  of  the  father  that 
was  alone  material.  By  his  death,  the  estate  of  Powrief 
came  ako  to  be  vested  in  Alexander,  who  had  previously 
got  the  estate  of  Balfour ;  and  then  it  was  that  the  clause 
of  devolution,  if  it  was  to  be  at  all  effectual,  required  him 
to  denude  in  favour  of  Norman.  When  this  took  place, 
Norman,  having  come  into  the  full  right  of  the  estate  un- 
der the  devolving  clause,  might  have  called  upon  his  bro« 
ther  Alexander  to  denude.  He  did  not  do  so,  because  he 
had  formerly  discharged  his  right,  and  thus  virtually  rati* 
fied  the  discharge ;  and  in  that  way  the  transaction  became 
complete. 

Whether,  if  Mr  Francis  Carrutners  had  disponed  thc^ 
fee  of  this  estate  to  his  daughter  Elizabeth,  he  might  have 
entered  into  this  transation  with  effect,  is  not  the  ques^^ 
tion  before  us.  She  would,  in  that  case,  have  had  thesub-^ 
stantial  right  to  the  estate  vested  in  her  person,  independ* 
ent  of  her  father ;  and  as  she  could  not  have  been  after- 
wards deprived  of  the  fee  of  this  estate,  upon  the  credit  of 
which  she  might  have  borrowed  money,  and  which  her 
creditors  might  have  attached,  she  would  have  been  much 
less  dependent  upon  her  father,  and  perhaps  might  have 
entered  into  a  transaction  with  him  for  the  right  to  the 
estate,  which  might  have  been  effectual,  although  she 
might  have  predeceased.  But  it  is  unnecessary  to  give  a 
decided  opinion  upon  this,  as  it  is  very  different  from  the 
question  now  before  the  Court. 

The  case  of  Stewart  does  throw  the  greatest  difficulty 
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tipon  this  case»  aod  it  is  the  only  difficulty  that  I  now  have.   1812. 
If  I  saw  clear<  evidence,  that,  in  that  case,  the  son  really 
predeceased  the  father,  I  might  perhaps  be  inclined  to  hold, 
that  that  decision,  thoHgh  a  single  precedent,  would  be 
binding  upon  us ;  although,  as  there  is  no  argument  in 
the  appe^}  cfu^  qpop  this  material  fact,  there  may  be  room 
to  doubt,  whether  this  cas^  of  Stewart  can  be  considered 
as  a  decision  upon  the  point  of  law  we  are  now  consider- 
ing, since  it  was  not  at  all  argiied,-^no  matter  from  what 
cause  this  omission  arose.     But  there  is  no  sufficient  evi- 
dence that  the  son  did  predecease ;  I  rather  think. the  son 
survived.     The  statements  are  contradictory ;  but,  from 
the  whole  circumstances,  it  is  probable  that  the  son  did 
survive.    A  great  deal  of  the  arguo^eot  is  founded  on  the 
fact,  of  Robert  having  made  up  a  title,  by  service  to 
his  father,  all  which  would  have  been  downright  nonsense, 
if  he  had  not  survived  the  father.     In  the  petition  a  let- 
ter is  founded  upon  on  tlus  subject,  as  a  piece  of  new.  evi- 
dence, but  I  ca](inot  give  niuch.  weight  to  that  letter.     It 
is  written  by  one  Smith,  after  the  cause  was  begun.     It  is 
extren^ely  vague,  and  is  certainly,  not  legal  evidence. 
Another  circi^mstance  is  stated,  for  the  first  time^  upon  the 
authority  of  a  passage  from  a  paper  of  Lord  Tinwald^  in 
a  subsequent  cause,  where  it  is  alleged,  that  Robert  died  id 
his  father^s  lifetime.     The  learned  counsel  certainly  states 
that  to  be  the  fact»  and  I  believe  it  was  his  understanding 
upon  the  subject ;  but  it  is  the  mere  statement  of  a  coun- 
sel, and  therefore  no  evidence.     The  contrary  is  just  as 
clearly  stated  by  Lord  Craigie,  in  the  case  of  Pothering^ 
ham,  and  no  answer  is  made  to  it  by  the  late  Lord  New- 
ton, except  that  it  did  not  appear  from  the  papers  in 
Stewards  case  hqw  the  fact  neaUy  stood.    Thb  it  aka 


194  TfiB  CXBt  OF  JOHN  ROUTLEDGE,  ESQ.  flcC. 

1812.  worthy  of  notice,  that  in  as  far  as  regards  the  princitial 
part  of  the  lands,  there  was  implement  of  the  contract  of 
marriage.  The  lands  of  Burgh  were,  by  the  deed  of  the 
father,  conveyed  to  Robert,  the  heir  of  the  marriage,  and 
then  there  was  a  transaction  between  Robert  and  his 
younger  brother.  There  could  be  no  objection  to  the 
transaction,  in  so  far  as  related  to  the  lands  thus  set  for- 
ward into  the  person  of  Robert,  because  the  contract  of 
marriage  quoad  these  was  fully  implemented  and  exhaust- 
ed. But  there  are  certain  other  lands  that  were  not  set 
forward,  and  Robert  abo  transacted  with  regard  to  them. 

The  conti'act  of  marriage  1708,  if  not  prescribed,  was 
an  effectual  entail  at  least  to  the  lands  of  Dormont,  which 
belonged  to  the  husband,  but  I  doubt  whether  it  contain*- 
ed  a  valid  entail  as  to  the  lands  of  Winterhopehead  which 
belonged  to  Mary  Bell  the  wife,  there  being  only  a  gene- 
ral reference  to  the  limiting  clauses  in  a  prior  part  of  the 
deed,  and  even  that  reference  not  very  distinct.  But  it  is 
unnecessary  to  go  much  into  this,  as  it  is  clear  that  the 
contract  itself  is  prescribed.  It  has  fallen  both  under  the 
positive  and  the  negative  {Prescription.  I  did  not  clearly  see 
at  the  last  advising  whether  the  positive  applied,  and  my 
argument  was  chiefly  directed  to  the  negative ;  but  I  now 
clearly  think  it  has  fallen  under  both  the  positive  and  the 
negative  prescription.  No  title  was  made  up  under  the 
contract  1708,  which  remained  a  latent  deed.  The  desti- 
nation in  it,  which  was  to  heirs  male,  was  altered  by  Fraii^ 
cis  Carruthers^  contract  of  marriage  in  1735. 

In  1736,  Francis  took  a  charter  to  himself,  his  heir^ 
«nd  assignees,  and,  ia.l74!0>  he  completed  ttnlimited  titled 
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to  the  whole  lands.    There  was  afterwards  another  unK-   1813. 
inited  title  in  the  1759»  bj  which,  after  the  transaction  with 
his  daughter,  Francis  settled  the  estate,  failing  heirs  male 
of  his  own  body,  upon  his  brother  William  and  the  heirs 

•  male  of  his  body ;  but  even  this  deistination  was  different 
from  that  in  the  contract  1708.  Besides,  did  he  give  the 
estate  to  these  heirs  under  an  entail?  No  such  thing. 
The  estate  was  disponed  in  fee  simple  to  them ;  and  is  it 
possible  to  say,  that  because  Francis  called  in  that  deed 
a  series  of  heirs  somewhat  similur  to  those  called  in  the 
contract  1708,  there  was  any  thing  done  thereby  to  pre- 
vent the  operation  of  the  positive  prescription  upon  tlie 
unKJhited  title  previously  made  up  in  1736.  It  is  true  that 
he  expede  a  service  as  heir  of  provision  under  the  contract 
1706.  But  why  ?  Because  it  was  the  only  way  by  which 
he  could  make  up  a  title  to  the  lands  jof  Winterhopehead, 
which  lands  however,  as  already  stated,  could  not  be  held 

'  as  entailed,  even  if  the  contract  1708  was  not  prescribed. 
Butsupposing  the  entail  valid  quoad  these  lands,  did  Francis 
acknowledge  that  entail  by  expedin^  this  service  ?  No 
such  thing ;  for  he  immediately  after  made  up  a  title,  in 
feesimple,  by  taking  the  charter  1736  to  heirs  and  assignees. 

The  estate  has  been  held  on  three  unlimited  titles 
since. 

The  positive  prescription,  therefore,  has  run  upon  the 
charter  1736,  and  even  on  the  disposition  1759. 

m 
«  '  '  '  

It  is  of  no  consequence  that  Francis  died  in  1773,  for 
liis  brother  William  continued  to  possess  the  estate  on 
unlimited  titles  $  and  it  is  of  no  importance  whether  hef 
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}_21i  ^**  ^^^  ^^^^  ^^^  would  have  succeeded  by  the  contract 
1706,  for  he  took  the  estate  under  the  disposition  1759, 
executed  by  Francis. 

William  was  served  heir  male  of  proyisioB  to  his  bro* 
ther  Frandsy  under  the  deed  1769,  and,  therefore,  he  be- 
came bound  to  fulfil  his  acts  and  deeds,  one  of  which  was 
to  make  good  the  provisions  of  his  contract  of  marriage 
1735. 

If  Francis  could  not  have  pleaded  thtf  entail  1706 
against  his  own  contract  of  marriage,  neither  could  Wil- 
liam who  represented  him.  Of  course  the  present  de- 
fender, his  son,  is  equally  debarred  from  challenging. 

LORD  GILLIES. 

It  is  not  necessary  to  enter  minutely  into  the  history  of 
the  case,  which  has  already  been  generally  stated,  and 
cannot  affect  the  merits,  since  it  is  of  importance  only,  in 
so  far  as  regards  the  equality  or  inequality  of  the  transac- 
tion. The  transaction  is  not  challenged  as  unequal  or  un- 
just, but  as  having  been  entered  into  by  one  who  had 
no  power.  It  is  certainly  out  of  place  for  us  to  consider, 
whether  a  transaction,  challenged  upon  this  legal  ground, 
was  in  itself  fair  or  unfair.  But  I  am  afraid  it  is  impos- 
sible for  Judges  in  such  cases  to  avoid  allowing  such  cir- 
cumstances to  enter  to  a  certain  extent  into  their  consi- 
deration ;  nor  can  I  help  thinking  that  this  has  happened 
in  the  present  case,  and,  therefore,  it  may  be  proper  to  say 
a  few  words  upon  the  history,  in  so  far  as  it  affects  the 
fairness  of  the  transaction.     In  1706,  an  effectual  entail 
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Vftts  made.  Un()er  that  entail  Mrs  Routledge  never  could  1812. 
iiave  succeeded.  In  1730,  Mr  Camithers  married  Miss 
Maxwell,  and,  in  1735,  he  executed  a  post-nuptial  contract, 
bj  which,  disregarding  the  entail,  he  settles  the  estate  on 
his  heirs  male  of  that  marriage ;  whom  failing,  on  the  heirs 
male  of  any  subsequent  marriage  ;  and,  lastly,  on  the 
heirs  female  of  the  first  marriage.  Then  he  makes 
up  his  titles  on  the  contract  1708,  though  he  disregarded 
the  entail  contained  in  it.  The  estate  in  point  of  form 
was  rested  in  him,  in  fee  simple,  though  he  was  bound  by 
the  entail.  In  1740,  he  brought  the  process  of  divorce, 
in  which  he  was  successful,  and  nothing  more  was  heard 
of  the  matter  until  the  year  1759,  when  a  child  appears, 
declaring  herself  to  be  the  daughter  of  Mr  Carruthers,  and 
brings  an  action  which  ends  in  the  submission  and  decree- 
arbitral.  The  object  of  Mrs  Routledge  was  to  enforce,  in 
all  its  parts,  the  contract  against  her  father.  What  were 
her  claims  ?  Her  claims  were  the  estate  of  Dormont  if 
there  was  no  male  issue,  or  L.  1000 ;  she  had  no  imme- 
diate claim— she  could  not  possibly  have  an  immediate 
claim  to  the  estate  of  Dormont,  because  her  father  was 
alive,  and  if  he  had  heirs  of  any  subsequent  marriage  they 
would  succeed ;  neither  could  she  have  any  immediate 
claim  to  the  L.IOOO,  because  it  was  only  payable,  in  the 
event  of  there  being  sons  of  a  second  marriage ;  and  at 
that  time  her  father  had  not  entered  into  a  second  mar- 
riage.  Now,  under  these  circumstances,  she  entered  into 
a  contract,  and  the  arbiters  gave  eflect  to  it,  by  finding, 
that  she  was  to  receive  payment  of  a  certain  sum,  and  to 
grant  a  discharge,  full  and  ample,  of  all  her  claims  under 
the  marriage  contract.  Sure  I  am,  that  in  this  there 
seems  to  me  nothing  unfair ;  for  if,  on  the  one  hand,  shQ 
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1812.  had  only  L.  1000  subject  to  the  conditions  of  deaths  O0^ 
male  children  on  the  part  of  her  father,  L.  650  was  a 
sum  much  more  valuable  than  L.  1000  depending  upoa 
these  contingencies;  on  the  other  hand,  she  had  the 
eventual  right  to  the  estate,  and  I  pray  your  Lordships  to 
observe,  that,  besides  the  uncertainty  of  her  eyer  succeed? 
lAgy  there  lay  other  objections  to  the  claim^  which  appear 
to  me  utterly  insuperable,  and  which  rendered  her  dain^ 
of  no  value  whatever.  Mr  Carruthers,  in  the  eye  of  the 
hLW^  was  no  doubt  her  father,  but  he  believed  that  she  wa^ 
not  his  child.  She  was  indeed  a  child  forced  upon  him— 7 
his  child  by  law  but  not  by  nature ;  nor  was  she  th^  chil4 
of  his  affections  ;•  and  a  father  so  situated,  might  have 
fairly  told  such  a  child,  ^  If  I  am  not  at  liberty  to  dispose  of 
the  estate,  to  those  whom  I  believe  to  be  my  natural  heirs^ 
I  will  give  it  away  during  my  lifetime :  I  will  sell  it,  and 
purchase  &n  annuity  with  the  price :  I  will  be  at  pains  ta 
preserve  the  estate  for  those  who  have  a  natural  right  tot 
it ;  but  I  will  allow  myself  every  indulgence,  and  be  put 
to  no  inconvenience  for  you^  for  whom  I  have  no  natural 
predilection.^ 

There  is  another  consideration  to  be  attended  to.  It 
has  been  justly  observed,  that  the  entail  1708  is  now 
prescribed ;  but,  certainly,  prescription  had  not  run  against 
it  in  the  year  1759,  and  Mr  Carruthers  might  then  have 
said,  ^  I  will  make  iip  titles  under  this  entail,  or  contrive 
to  take  such  other  measures  as  will  give  effect  to  it,  and 
then  your  claim  is  good  for  nothing.'*  It  is  said,  that  this 
was  overlooked,  and  that  the  arbiters  did  not  attend  to 
the  contract  1708.  If  that  were  true,  it  would  follow, 
that  Mr  Carruthers  was  taken  advantage  of.    But  I  don'^t 
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WIeve  that  the  contract  was  overlooked.    I  believe  it   181S. 
uras  fully  in  the  view  of  the  arbiters,  that  they  took  every 
circumstance    into  their   consideration,    and  that   they 
thsugbt  the  contract  made  by  their  advice  was  a  fair,  just, 
and  eqval  arrangement.     She  relinquishing  for  herself 
and  her  keirs,  all  claim  under  the  contract  of  marriage, 
and  he  payui^  down  the  money.    It  is  said,  that  this  was 
merely  an  agreement  between  the  parties,  to  which  the 
arbiters  gave  effect  'in  point  of  form.     But,  I  conceive  it 
to  be  contrary  to  the  duty  of  any  advocate  at  this  bar,  to 
sanction  an  unfair  contract  between  any  parties.     I  have 
been  taught  to  regard  the  memory  of  the  arbiters  in  this 
matter,  in  a  very  different  light.     It  is  impossible  to  be-! 
lieve,  that  they  could  ever  have  sanctioned  such  a  trans-* 
action.     What  they  understood  to  be  the  effect  of  it 
is  clear.     In  so  far  as  regards  the  estate  of  Dormont 
they  left  Mr  Camithers  at  liberty  to  dispose  of  it  as  he 
thought  proper,  and   accordingly  we  find  them  imme- 
diately afterwards  advising  him  to  dispose  of  it  to  his 
own  heirs.     If  they  bad  doubted  as  to  the  validity  of  th^ 
discharge,  is  it  possible^  that  they  would  have  given  such 
advice  te  their  clients  ?  If  they  had  doubted,  they  would 
have  (old  Mr  Carruthers,  that  in  order  to  malce  matters 
sure,  be  should  recur  to  the  former  entail,  and  prevent 
any  clajn^  on  the  part  of  this  lady.     They  however  gave 
no  such  adyice,  and  the  only  inference  from  that  is,  that 
they  thought  this  discharge  effectual,  in  so  far  as  rcw. 
garded  the  estate  of  Dormont  and  the  L.IOOO.    But  aU 
though  these  were  the  views  of  the  arbiters  as  to  the  fair-r 
ness  and  justness  of  (he  transaction,  yet,  as  I  have  abready 
s^id,  it  is  not  challenged  upon  any  of  these  grounds.     It. 
|8  challenged  upon  grounds  purely  legal.     The  discharge 
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181S.  as  to  this  is  now  efFectual,  nM  all  that  we  haVe  any  coni 
cern  with,  is  its  legal  efTect.  l^his  gives  rise  to  a  ques- 
tion  of  law,  which  has  nothing  to  do  with  the  equality  or 
inequality  of  the  transactioh.  This  question,  though  an 
important  on^,  does  appear  to  me  to  be  attended  with 
little  difficulty.  The  general  principles  of  our  law  en- 
courage commerce,  and  favour  the  free  use  of  every 
subject,  and  of  every  patrimonial  right  and  interest  of 
every  kind.  Whatever  fetters  property,  whatever  fetters 
any  one  in  the  use  of  property,  or  a(  any  sort  of  patrimo* 
nial  right  or  subjebt,  is  discouraged  by  our  law;  and 
wherever  I  am  told,  that  a  jtatrimonial  right  belongs  to 
any  individual,  I  hold  that  it  is  in  his  power  to  dispose 
of  it ;  to  discharge  itj  or  to  transact  it  in  any  way  that 
he  thinks  proper,  unless  he  is  prevented  by  any  existing 
law,  statute,  or  train  of  decisions,  rendering  it  illegal  at 
common  law.  The  patrimonial  right  here,  is  the  jus 
crediti  spes  successioniSf  or  whatever  else  it  may  be  called. 
It  is  the  right  of  an  heir;  under  a  contract  of  marriage, 
to  succeed  to  the  estate  which  forms  the  subject  of  it. 

Is'  k 

Is  there  any  thing  in  our  law  which  says  that  this  right 
shall  not  be  the  subject  of  compromise  ?  I  have  never 
heard  of  such  a  law.  I  conceive  that  a  person  holding  a 
JUS  crediti  is  entitled  to  dispose  of  it  in  any  way  that  he 
thinks  proper.  His  right  to  dispose  of  it  is  just  as  full 
and  ample  in  his  person,  as  his  right  to  dispose  of  any 
estate  of  which  he  is  the  absolute  proprietor.  He  can  on- 
ly sell  it  tantum  et  tale  as  it  stands,  subject  to  the  condi- 
tion under  which  he  himself  holds  it,  that  he  shall  sur- 
vive his  father.  That  condition  accompanies  the  safe, 
and  if  he  can  sell  it  to  a  third  party^  subject  to  that  con- 
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dition,  can  he  not  grant  a  dbcharge  to  the  father  ?  1813. 
If*  he  does  grant  a  discharge  to  the  father,  the  con- 
dition vanishes,  because  it  is  a  condition  in  favour  of 
the  father.  The  fttther  is  entitled  to  ware  the  condition, 
and  no  other  party  can  wave  it.  But  the  father^s  consent 
being  given  to  the  Son^s  deed,  the  condition  flies  off! 
This  condition  is  that  which  alone  stands  in  the  way  of 
the  son'^s  absolute  ri^t ;  and  this  {proposition  becomes  per« 
fectly  clear,  when  it  is  admitted  that  the  father  may  an- 
ticipate the  succession.  What  does  he  do  then?  He 
Waves  this  condition  which  he  is  entitled  to  do,  and  when 
the  son  disdiarges  the  father,  the  condition  is  at  an  end. 
The  father  is  the  creditor  in  the  obligation,  and  the 
condition  which  would  have  rendered  the  conveyance 
ilteffe^tual  in  favour  of  any  third  party,  does  not  stand 
in  the  way  of  a  discharge  to  him.  By  his  accepting  of 
the  discharge,  the  transaction  receives  complete  eifecL 
That  the  father  can  grant  specific  implement  to  the  son, 
is  admitted  on  all  hands,  and  was  the  clear  opinion  of  the 
late  Lord  President  of  this  Court,  who  had  a  very  diflTer- 
^t^view  from  me  of  the  result  of  this  case.  But  biassed 
as  I  am  sore  I  am  in  favour  of  any  opinion  of  his,  still 
t  am  bound  to  form  and  to  be  guided  by  my  own  opinion^ 
and  I  can  have  no  hesitation  in  differing  from  him,  where 
I  do  so  upon  clear  grounds.  But  even  he  stated  distinct- 
ly, that  if  the  father  conveyed  the  estate  during  his  own 
life,  to  the  heir  of  the  marriage,  the  contract  was  thus 
extinguished,  and  at  an  end.  Now,  what  did  or  could 
this  proposition  rest  upon  but  this,  that  the  condition  of 
the  son's  survivatice  was  a  condition  that  the  father  him- 
self was  entitled  to  renounce.  He  renouncing  this  condi- 
tion, the  estate  becomes  the  absolute  property  of  the  heir 
wt  the  maniage,  and  the  contract  is  at  an  end.    And  whj 
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1812.  but  because  these  parties  agreed  to  do  so.  In  what  respect 
does  this  differ  from  the  discharge  of  a  claim  granted  by 
the  son  to  the  father  ?  And  what  does  the  right  of  the  fa- 
ther become,  but  the  absolute  right  to  the  estate  ?  If  a 
conveyance  to  a  third  party  is  good,  but  for  that  condi- 
tion,  a  conveyance  to  the  father  is  good,  notwithstanding 
the  condition  How  can  this  be  true,  but  because  the  fa^ 
ther  waves  his  right,  and  puts  an  end  to  the  condition 
the  moment  he  is  a  party  to  the  transaction.  It  is  said 
that  the  contract  is  not  implemented  in  favour  of  the 
subsequent  heirs,  but  it  is  clear,  that  no  implement  dur* 
ing  the  father^s  life  to  the  eldest  son  would  be  imple^ 
inent  to  them.  This  would  be  no  answer  to  those,  if 
there  be  any  such,  who  maintain  that  specific  implement: 
in  the.  father's  life  is  insufficient ;  it  is  sufficient  in  my 
view  of  the  question.  The  case  may  be  put  in  this  way— 
whether  the  provision  pf  a  marriage  contract  is  not  a& 
obligation  in  which  the  father  is  the  debtor,  and  the  eld^ 
^st  son  the  sole  creditor.  That  this  is  the  case,  I  thiiik 
clearly  results  from  the  proposition  which  is  admitted  on 
all  hands,  viz.  that  implement  by  the  father  to  the  son 
puts  an  end  to  the  contract.  But  how  could  implement  to 
one  who  is  not  the  full  creditor  extinguish  the  obligation  P 
tf  the  son  is  not  the  full  creditor,  could  implement  to  him 
put  an  end  to  the  contract  ?  I  confess  I  am  not  able  to 
follow  or  comprehend  the  contrary  doctrine.  When  it  is 
said  that  the  contract  will  be  extinguished  by  specific  im* 
plement  to  the  son,  can  I  infer  any  thing  from  this,  but  that, 
the  son  is  the  full  creditor  in  the  obligation  ?  And  if  thi$ 
be  the  case,  then  it  follows,  that  the  son^s  discharge  upon 
what  he  chuses  to  hold  sufficient  implement  must  be  ef«p 
factual ;  he  is  the  full  creditor,  and  the  discharge  has,  and 
ipust  have  the  same  effect  as  a  discharge  upon  specific  m^- 
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Iplement ;  for  who  is  entitled  to  judge  of  what  is  sufficient   1812. 
implement  but  the  creditor  in  the  obligation  f 

It  is  said,  that  this  discharge  was  only  granted  by  the- 
lady  herself,  and  does  not  affect  the  claims  of  her  heirs  ; 
\>ut  if  this  be  so,  the  nature  of  the  transaction  was  totally 
mistaken  by  the  learned  arbiters;  and  the  transaction^ 
as  to  Mr  Carruthers,  was  most  unjust  and  iniquitous. 
Jf  all  that  he  obtained  was  a  surrender  of  her  personal 
claim  merely,  and  not  that  of  the  other  heirs,  he  met  with 
gross  injustice.     I  am  clear,  however,  that  this  was  not 
the  meaning  of  the  arbiters.     I  should  be  glad  to  know 
where  there  is  any  evidence  to  shew  that  it  was.    And 
here  I  must  refer  to  the  able  statements  contained  in  the 
petition ;  for  it  appears  to  me  incomprehensible,  that  a 
creditor  discharging  the  obligation  does  not  extinguish  iL. 
She  was  full  creditor — sole  creditor,  and  by  her  discharge 
the  claim  is  at  an  end.     Is  not  the  debtor  liberated,  and 
the  obligation  extinguished  by  such  discharge  ?    The  dis^ 
charge  did  not  convey  the  estate,  but  it  discharged  the. 
only  claim  that  lay  against  it  in  the  person  of  Mr  Car- 
ruthers, and  left  him  at  liberty  to  convey  it  to  whom  he   . 
thought  proper.     The  discharge  is  not  founded  on  as  a 
conveyance  of  the  estate,  but  as  a  discharge  of  the  only 
burden  under  which  he  held  it.     She  discharges  what  she 
pould  take..  And  what  could  she  take  ?  She  could  take  the 
whole  estate  of  Dormont  if  the  father  cho^e  to  give  it  tq 
her.     But  the  pursuer  seems  to  argue,  that  the  heir  ha4 
po  ju%  creditif  but  only  a  apes  successionisf  which  all  the 
subsequent  heirs  had  in  like  manner ;  and,  therefore,  tha^ 
|ie  cannot  deprive  them  of  that  right.    But,  if  he  cannot} 
^fie^tually  discharge  it;,  how  should  the  father  have  it  ii) 
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1813.  bis  power  to  confirm  and  give  full  effect  to  it  during  his" 
life  ?  For  if  the  son  cannot  discharge  it,  so  neither  canr 
the  father  give  effect  to  it  during  his  life.  It  is  plain, 
that  there  must  be  something  more  than  a  spes  succesaionis. 
The  heir  is  just  the  proprietor  of  the  estate,  subject  to  the 
condition  that  he  shall  survive  his  father.  This  right  he 
maj  sell ;  and  as  he  majr  sell  he  may  effectually  discharge. 
It  is  said,  that  if  there  is  ajua  crediti  in  the  heir,  there  is 
also  a  jus  crediti  in  the  younger  children.  But  this  is 
against  the  admitted  rule  of  law,  that  the  father  may  con- 
Tert  the  ju9  crediti  of  the  heir  into  an  absolute  right 
of  property ;  in  consequence  of  which  their  spes  success 
sionis  is  entirely  at  an  end.  It  is  said,  that  a  conveyance 
would  not  be  good  if  granted  by  the  son  during  his 
father^s  life.  But  this  is  entirely  a  mistake.  It  is  not  in 
consequence  of  the  right  of  the  subsequent  heirs  to  chal- 
lenge such  a  conveyance,  that  it  would  be  ineffectual,  be- 
cause the  condition  never  takes  effect,  under  which  the 
estate  was  to  become  his  property.  The  conveyance, 
during  the  father^s  life,  is  utterly  ineffectual,  if  the  child 
who  grants  it  predeceases  the  father,  but  not  otherwise. 
Suppose  Mrs  Routledge  had  never  had  a  child,  but  had 
been  the  only  heir.  She  conveys  her  right ;  but  prede- 
ceasing her  father  the  conveyance  falls  to  the  ground,  not 
in  consequence  of  any  right  supposed  to  belong  to  the 
subsequent  heirs  of  the  marriage,  but  because  the  heir 
could  only  convey  what  he  had  a  right  to ;  and  he  had 
duly  a  right  to  succeed  in  case  of  his  surviving  the  father. 
The  title  to  a  third  party  would  be  effectual  if  the  father 
had  joined  in  the  conveyance ;  and  it  is  only  ineffectual 
because  it  was  contrary  to  the  condition  under  which  the 
heir  holds  the  estate.    The  decisions  strongly  confirn^ 
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this  view  of  the  matter.  The  case  of  Stewart  is  exactly  181^. 
in  point,  unless  upon  the  supposition  that  the  son  outlived 
the  father.  It  a^iears  to  me,  from  the  evidence  afforded 
bj  the  appeal  cases,  and  the  arguments  of  the  parties, 
that  the  father  survived  the  son ;  and  I  cannot  disregard 
the  other  circumstance  founded  on  by  the  petitioner,  viz. 
the  averment  made  in  the  case  of  Elsbieshiels,  that  the 
father  did  survive.  It  is  said,  that  this  is  of  no  avail, 
more  than  the  opposite  allegation  which  is  made  in  the 
case  of  Fotheringham.  But  the  two  things  are  verj  dif- 
ferent. The  assertion  in  the  case  of  Elshieshiels,  was 
made  at  the  dbtance  of  only  eight  years  after  the  fact ; 
whereas,  in  the  case  of  Powrie,  it  was  sixty  years.  Sup- 
pose a  question  had  occurred  here,  as  to  which  of  the  par- 
ties survived,  as  in  the  Fotheringham  case,  could  there  be 
any  doubt  of  the  fact  ?  Could  it  be  held  that  any  respect- 
able counsel  would  have  given  an  inaccurate  statement 
upon  that  subject  ?  The  fact  must  have  been  well  known 
to  the. Judges  in  the  case  of  Elsbieshiels.  The  other 
cases  strongly  support  the  general  doctrine;  and,  upon 
the  whole,  I  am  most  clearly  for  sustaining  the  de- 
fences. 

LORD  CRAIG. 

(PBOM  N0TB9  FURNISHSD  BY  HIS  LORDSHIP.) 

Difficult  and  doubtful  case.  Spoke  to  it  at  large  when 
formerly  before  the  Court  Will  not  again  resume  it  at 
length,  after  so  much  has  been  said. 

Doubt  if  there  is  ground  sufficient  for  altering  the  in« 
terlocutor* 
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1813.  With  regard  to  the  decree-arbitral,  I  haye  no  ideii 
that  the  arbiters  had  the  matter  of  succession  in  their  vieir . 
Thej  onlj  pointed  out  the  manner  in  which  the  agreement 
was  to  be  carried  into  execution. 

As  to  the  entail  1708,  I  shall  not  enter  into  anj  discus* 
«ion  with  regard  to  it ;  because  I  think  it  has  incurred  th^ 
jiegative  prescription. 

The  great  difficulty  in  the  cause  appears  to  me  to  h& 
with  regard  to  the  effect  of  the  discharge.  Upon  this  I 
remain  of  the  opinion  I  originally  formed.  I  think  that 
-Elizabeth  Carruthers  was  not  in  a  situation  to  bind  her- 
self by  such  a  deed  ;  and  that  her  represefitatives  are  en- 
titled to  reduce  it.  She  was  a  minor,  when  she  granted 
it ;  without  a  friend,  and  deserted  by  her  father ;  she  had 
only  a  right  of  succession,  or  expectancy,  attended  with 
«incertainty  ;  she  had  only  an  eventual  right,-  which 
might  or  might  not  have  accrued  to  her.  It  would  be 
dangerous  to  sustain  a  dbcharge  in  such  a  situation.  It 
might  be  attended  with  very  bad  consequences  if  it  was 
not  to  be  set  aside. 

As  to  the  decisions  referred  to,  they  do  not  affect 
the  case;  because  in  them  the  father  had  predeceased. 
The  only  case  where  this  is  doubtful  is  that  of  Burgh ; 
and  even  there,  therd  is  an  uncertainty.  And,  upon  the 
"whole,  considering  the  obscurity  in  this  case  that  it  is  not 
reported,  and  that  there  is  nothing  printed  but  what  is  ih 
the  appeal  cases,  I  do  not  think  that  it  is  a  sufficient 
'g^round  for  altering  the  interlocutor  under  review. 
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LORD  PRESIDENT  ^Iope.) 

At  this  hoiir  of  the  daj,  if  it  had  appeared  that  thid 
-case  could  be  decided  bj  a  clear  majority,  I  should  have 
refrained  from  doing  more  than  just  expressing  the  result 
of  taj  opinion.    But,  as  I  perceive  that  this  day  the  case 
will  not  be  decided  at  all,  I  am  afraid  it  becomes  my  duty 
to  the  parties  to  make  them  fully  aware,  as  shortly  as  t 
<can,  of  the  grounds  on  which  it  proceeds.     I  was  a  total 
stranger  to  this  case,  from  sitting  in  the  other  Division, 
until  I  sat  down  to  read  these  papers.     But  I  had  not  ad- 
vanced ten  pages  in  Mr  Clerk^s  petition  before  I  saw  the 
difficulty  and  nicety  of  the  question,  and  that  it  would  be 
impossible  to  reconcile  your  Lordships^  judgment  to  those 
of  your  predecessors.  It  so  happened,  however,  that  though 
I  was  a  stranger  to  this  individual  case,  I  was  no  stranger 
to  the  natilre  of  the  question.    I  was  counsel  in  the  Fother- 
ingham  case,  on  the  losing  side,  and  I  believe  I  was  not 
quite  convinced  at  first  of  the  soundness  df  the  judgment, 
though  I  have  -since  become  satisfied  that  it  was  riglit ; 
and  whether  I  were  so  or  not,  yet,  sitting  here,  I  am 
bound  to  hold  that  it  was  well  decided.     According  to  the 
light  in  which  the  Fotheringham  case  struck  me,    I 
thought  the  facts  and  the  law  on  both  sides,  on  the  first 
branch  of  that  case,  were  decisive  of  the  present,  witliout 
regard  to  the  discharge  at  all.    It  wa.«,  however,  with 
great  pain,  that  I  found  this  to  be  the  current  of  my  own 
ideas,  when  it  was  contrary  to  an  almost  unanimous  judg- 
ment of  your  Lordships^  fortified  by  the  opinion  of  the 
great  num  who  lately  sat  here.     But  the  agents  is  the 
case  did  most  properly  furnish  me  with  notes  of  hb  opi- 
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1812.  nion,  revised  by  himself;  so  that  I  had  the  benefit  of  all 
the  leading  arguments  on  which  he  founded.  But,  in  the 
first  place,  your  Lordships  will  observe  that,  even  with 
regard  to  him,  it  was  an  opinion  subject  to  reconsidera^ 
tion — subject  to  the  effect  of  the  future  argument  of  the 
reclaiming  petition;  and  if  I  can  form  any  conception 
whatever  of  what  would  be  likely  to  pass  in  the  minds  of 
others,  by  what  has  passed  in  my  own,  I  am  persuaded 
that  his  Lordship  would  have  seen  cause  to  alter  it.  It 
is  impossible  to  give  too  great  praise  to  the  papers  os 
both  sides. 

There  was  another  thing  which  struck  me  on  reading 
the  opinion  I  have  alluded  to.  From  the  whole  strain  and 
scope  of  the  speech,  it  appears  th^t  the  leanied  Judge  had 
formed  his  opinion  under  a  strong  persuasion  that  there 
was  fraud  and  villainy  in  this  transaction.  And  I  need  say 
no  more,  I  think,  to  satisfy  your  Lordships  that,  with  that 
ipersuasion,it  was  hardly  possible  for  him  to  form  an  unbias- 
sed opinion.  It  is  clear,  from  the  whole  of  his  speeoh,  that 
he  had  entertained  a  most  rooted  and  decided  opinion  that 
this  transaction  was  a  piece  of  great  oppression  and  cruel- 
ty on  the  part  of  the  father,  and  of  injustice  aujflered  on 
the  part  of  the  child ;  but  so  far  as  I  looked  for  law  or 
principle  in  his  argument,  I  never  heard  one  of  his  that 
carried  less  conviction  to  my  mind.  It  was  well  observe 
ed,  that  it  is  hardly  possible  for  us  to  divest  ourselves  of  a 
certain  bias,  according  as  a  transaction  strikes  us  in  dif- 
ferent lights ;  but  it  so  happens,  that  although  I  hope  t 
have  as  indignant  feelings  as  he  or  any  man  can  have  in 
such  cases,  yet,  in  point  of  evidence,  when  I  review  the 
transaction,  I  do  not  see  it  in  that  light.    That  it  would 
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be  unequal  now  is  very  true;  in  theJirH  place,  because  1812. 
the  estate  is  greatlj  increased  in  value,  and  hjer  right  to 
it  is  now  certain.  In  the  next  place,  the  deed  1708  is 
now  prescribed,  and  everj  consideration  that  entered  into 
the  minds  of  the  parties  at  tlve  time,  is  now  totally  chang- 
ed. But  look  at  the  transaction  at  the  moment,  and  who 
were  the  parties.  The  parties  to  be  sure  were  a  gentle- 
man calling  himself  Francis  Carruthers  Esquire  of  Dor- 
mont,  but  who,  in  the  other  end  of  the  island,  would  just 
have  been  called  a  yeoman,  on  the  one  hand ;  and,  on  the 
other  hand,  his  daughter,  for  so  I  am  bound  to  hold  her, 
protected  by  ber  husband,  the  son  of  a  yeoman  like  him- 
self. So  that  whatever  injustice  had  been  formerly  done 
to  his  wife,  at  least  he  could  now  see  justice  done  to  her 
and  his  children.  These  people  come  down  here,  nc^  un- 
der the  influence  of  filial  affection ;  they  come  down  wag-' 
ing  open  war  with  the  father,  determined  to  assert  their 
rights ;  and  under  whose  auspices  ?  Under  the  auspices 
of  Mr  Ewart,  a  most  honourable  man,  whose  name  was 
used  to  render  matters  more  smooth  between  near  rela- 
tions. With  concurrence,  and  under  the  auspices  of  Mr 
Ewart,  as  honourable  a  man  as  ever  existed,  who,  to 
serve  these  young  people,  advances  money  to  them,  the 
affair  is  adjusted.  And  what  as^tance  does  he  procure 
to  the  parties  ?  The  best  that  this  bar  afforded  at  the 
time.  Accordin^y  an  action  is  brought  for  implement! 
of  the  contract  of  marriage,  which  the  parties  had  an  un- 
doubted right  to  bring,  and  in  which  your  Lordships  must 
have  given  a  decree.  But  what  decree  could  she  have  ob- 
tained ?  Your  Lordships  would  have  told  her,  wecan- 
not  ^ve  you  a  decree  for  the  L.  1000,  because  you  arcr 
not  only  not  in  iitulo  to  recme  it,  but  it  is  not  yet  payable. 
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1812.  If  the  estate  had  opened  to  a  brother-german  of  this  child, 
there  is  no  provision  to  her  at  all.  It  is  merely  in  the 
event  of  there  being  heirs  male  of  another  marriage  to 
take  the  estate,  that  the  money  was  given,  and  if  he  had, 
banajide,  made  another  marriage,  and  had  male  children, 
it  was  then,  and  then  only,  tlhat  the  obligation  could  at- 
tach ;  your  Lordships  therefore  must  have  assoilzied  from 
that  conclusion.  The  only  decree  which  your  Lordships  at 
that  time  could  have  given  against  the  father  was,  to  com- 
pel  him  to  make  a  disposition  in  terms  of  the  marriage  con- 
tract ;  and  suppose  you  had  done  so>  he  would  just  disponed 
the  estate  to  the  heirs  male  of  any  other  marriage,  whom  • 
failing,  to  the  eldest  daughter  of  the  first  marriage.  Even, 
therefore,  if  she  had  got  decree  in  terms  of  her  own  sum- 
mons, that  was  all  that  she  could  have  got.  Suppose  he 
•  had  granted  such  a  disposition,  he  could  not  have  altered 
it  gratuitously,  that  is  very  true,  but  he  might  have  con- 
tracted as  much  debt  upon  the  estate  as  he  pleased.  He 
might  have  said,  '  I  am  not  going  to  restrict  myself  for 
you;  I  will  launch  out  as  far  as  I  think  my  life  is  likely 
to  extend  ;  I  will  spend  four  or  five  hundred  pounds  more 
than  the  rental  of  this  estate4^  Was  there  any  thing  ille- 
gal— was  there  any  thing  immoral  in  his  doing  so  P  No 
casuist  could  have  held  him  guilty  of  any  immorality  or 
•fraud,  even  if  he  had  wilfully  del  himself  to  contract  debt. 
Besides  Mr  William  Camithers,  brother  of  Mr  Francis, 
was  th^n  alive,  who  was  not  only  heir  under  the  marriage 
contract  of  1708,  but  heir  under  an  entail  not  prescribed ; 
and  though  Francis  would  not  have  been  entitled  to  rear 
up  this  entail  to  defeat  his  own  obligation^  under  the  deed 
1735,  William  would  have  had  a  right  to  have  had  it 
found  and  declared  that  these  titles  were  null  and^void. 


ii 
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iBtnd  that  Francis  Carruthers  was  bound  to  make  up  his    1812. 
titles  under  the  entail  1708.    The  contract  1735  was  good 
against  Francis  personally,  but  if  he  left  no   personal 
estate,  what  became  of  it?    Nothing.     She  would  have 
had  an  action  against  her  father^s  representatives,,  that  is,. 
'  against,  herself.     Therefore,  what  was  the  value  of  the 
right  in  her  person  at  the  time.     I  confess  I  can  hardly 
put  a  value  upon-  it.     L.  650  was  by  far  too  much.     Far- 
ther,  he  was  conscious  that  he  was  not  the  father  of  the 
child.    And  is  there  any  thing  in  nature  more  galling,  than 
that  a  child  in  that  situation  should  be  forced  upon  him  as 
his  heir?     What  would  a  father  not  do  in  such  circum- 
stances rather  than  acknowledge  such  a  child.     He  might 
have  said  I  will  marry  the  first  *  woman  that  I  see  rather 
than  submit  to  it.     Mr  Francis  Carruthers  made  up  his 
titles  under  the  contract  1708,  and  is  it  possible  to  sup- 
pose, that  this  was  unknown  to  the  parties  at  the  time  ? 
What  would  have  been  the  character  of  the  Faculty  of 
Advocates,  if  there  could  have  been  found  two  of  its 
members  ready  to  lend  their  names  to  sanction  a  trans^ 
action  illegal,  nugatory,  infamous  and  oppressive  ?    What 
would  have  been  the  answer  of  any  honourable  men  in 
such  circumstances  ?     Would  they  not  have  said,  if  the 
transaction  is  good,  it  is  as  good  without  the  decree  as 
with  it  ?     Agree  upon  the  sum  and  take  the  best  advice. 
If  your  Lordships,  indeed,  think  that  she  did  not  dis- 
charge for  herself,   that  is  a  diiFerent^  thing.      But  the 
estate  of  Dormont  is  expressly  mentioned,  and  if  I  were 
to  sit  down,  I  could  not,*  ex  propoaitof  frame  stronger 
words ;  *  all  right  of  succession,  &c. ;  either  now  or  at  any 
*  time,  &c. ;  to  the  estate  of  Dormont,^-  &c.     HolcKng  the 
discharge  as  applying  in  point  of  fact,  how  does  it  apply 
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1812.  in  point  of  law?  I  cannot  think  the  discharge  itself 
worth  one  Arthing  as  a  discharge.  The  discharge  is  onljr 
necessary  as  a  mere  receipt  or  evidence  of  implement. 
There  was  no  discharge  taken  from  Fotheringham.  The 
disposition  of  the  estate  of  Balfour,  which  carried  upon 
the  face  of  it  evidence  of  its  being  implement  of  the  mar- 
riage contract,  was  good  without  a  discharge.  But  the 
discharge  is  good  here,  not  as  a  discharge,  but  as  a  re- 
ceipt in  full,  shewing  that  the  L.  650  was  implement  of 
the  contract.  Suppose  a  receipt  granted  for  an  open  ac- 
count, it  is  not  necessary  to  add  a  discharge ;  or  where  a 
receipt  is  written  on  the  back  of  a  bond,  there  is  no  ne* 
cessity  for  a  discharge  in  that  case.  A  party  in  plenojure 
of  an  obligation,  receiving  implement  of  it,  has  no  occa- 
sion to  grant  a  discharge.  The  receipt  itself  of  imple- 
ment is  a  discharge,  and  the  question  is,  was  this  an  ob- 
ligation that  could  be  implemented  and  discharged.  If  it 
was,  the  fact  of  implement  itself  is  a  discharge.  There 
were  two  points  in  the  Fotheringham  case.  First,  was  it 
in  the  power  of  Mrs  Fotheringham  Ogilvie  to  dispone  the 
estate  validly,  not  to  the  person  who  might  ultimately  be 
the  second  son  existing  at  the  moment  ?  I  believe  there 
was  no  difference  of  opinion  upon  that  point.  It  was  set- 
tled by  the  cases  of  Burgh,  Trail,  and  others.  If  I  have 
a  bond  payable  ten  years  hence,  all  that  I  can  demand  is 
payment  at  the  distance  of  ten  years ;  but  is  there  any 
thing  to  hinder  the  debtor  from  saying,  I  will  pay  you 
now  P  Take  the  case  of  forehand  rent  payable  by  a  te- 
nant. All  that  the  landlord  may  demand  is  payment 
when  it  becomes  due,  but  what  is  to  hinder  the  tenant 
from  making  immediate  payment  ?  The  Court  found  in 
the  case  of  Fotheringham,  that  although  a  second  son  can^ 
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not  demand  implement,  yet  that,  with  the  consent  of  the  deb-  1818. 
tor  in  the  bond,  implement  can  be  made  to  him ;  and  under 
what  circumstances  ?  Under  circumstances  9f  an  avowed 
and  proclaimed  intention  of  defeating  the  contract  of 
marriage.  -  The  whole  transaction  was  a  fraud  from  the 
beginning.  It  was  done  on  purpose  to  join  the  two  estates. 
But  the  Court  found  they  were  entitled  to  do  so,  because 
the  parties  in  any  contract  have  an  indefeasible  right 
to  discharge  it.  Accordingly  this  was  found,  although 
the  transaction  ^as  intended  for  the  undisguised  purpose 
of  entirely  defeating  the  provisions  of  the  contract.  It 
is  that  branch  of  the  case  of  Fotheringham  that  was 
decisive  of  thb,  because  when  you  tell  me  that  two  par- 
ties in  an  obligation  have  power  to  implement  it,  I  ask, 
what  power  on  earth  but  themselves  has  a  right  to 
^regulate  the  terms  ?  Where  one  is  in  safety  to  pay, 
and  the  other  to  receive,  are  they  not  entitled  to  set- 
tle among  themselves  what  they  are  to  pay  and  re- 
ceive ?  It  is  true,  that  other  huM  might  eventually 
have  a  right  to  it,  but .  your  Lordships  found,  that  (hat 
was  not  a  good  argument.  Originally  a  contract  of  mar- 
riage was  nothing  but  a  destination,  but  it  was  afterwards 
settled  that  it  gave  a  jus  crtditi  to  the  heirs.  The  second 
point  of  the  Fotheringham  case,  related  to  the  clause  of 
devolution,  but  the  contract  must  have  been  fulfilled  be- 
fore there  was^any  room  for  tlie  clause  of  devolution  at 
all ;  and  how  your  Lordships  are  to  hold  that  there  may 
be  implement,  and  yet,  that  you  are  to  prescribe  to  a 
party  the  terms  of  it,  surpasses  my  comprehension.  What 
is  implement.'  Suppose  Alexander  Fotheringham  had 
been  the  eldest  son,  and  that  the  father  had  said  to  him, 
^  I  will  dispone  the  estate  to  ypu,  reserving  my  own  lif^^ 
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1812.    rent/  it  was  just  doing  what  had  been  done  before ;  unless 
that  he  gave  him  the  fee  of  the  estate,  with  which  he 
might  hare  gone  to  the  Jews.     But  suppose  the  son  had 
said,  *  You  will  live  for  twenty  years,  and  whatever  I  get 
upon  the  value  of  the  estate,  I  must  borrow  under  the 
burden  of  your  liferent.     But,  in  place  of  doing  this,  I 
will  put  a  value  on  th^  liferent,  ahd  pay  you  a  sum  of 
money  as  the  price  of  it.*    If  they  had  gone  through  this 
form,  the  transaction  would  have  been  good ;  and  what 
the  parties  might  do  per  ambages,  they  might  certainly  do 
directly.      The  person  here  is  in  tituhy  because  no  service 
is  necessary,  and  the  transaction  is  good  without  the  dis- 
charge.    The  only  other  point  is  the  difference  between 
a  discharge  to  a  father,  and  a  conveyance  to  a  third  party. 
As  to  this,  in  the  first  place,  a  contract  of  marriage  is 
not  an  unilateral  obligation.     The  father  remains  as  hav- 
ing an  interest  for  all  his  children,  and  he  is  entitled  to 
say,  that  *  though  I  may  implement  it  to  you,  yet  I  don'^t 
chuse  to  do  it.     I  know  you  are  a  spendthrift,  I  will  run 
your  life  against  that  of  your  younger  brothers.^    This  is 
not  the  case  of  an  unilateral  obligation,  which  the  credi- 
tor may  assign,  and  where  it  b  Jus  tertii  to  the  debtor. 
It  is  not  Jus  tertii  to  the  father.     You  may  discharge  as 
the  creditor,  but  you  cannot  convey,  because  there  is  no 
right  vested  in  you.     It  is  not  because  there  are  any  sub- 
sequent heirs,  but  because  you  are  not  in  pkno  Jure,     It 
is  just  the  case  of  a  lapsed  legacy,  where  the  legatee  could 
not  convey,  because  the  right  was  not  vested  in  him,  and 
might  never  vest.     Suppose  an  obligation  to  a  person  to 
be  implemented  on  the  day  she  is  married;  she  has  no 
right  to  convey  before  her  marriage,  but  there  is  no  ques^ 
tion  that  she  may  discharge. 
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The  Court  being  equally  divided,  the  cause  stood  over   1812. 
for  Lord  j^rmadale'^b  decision/  who,  on  the  14th  May 
1812,  delivered  hb  opinion  as  follows. 

There  were  three  deeds,  executed  at  three  different  pe-. 
riods;  and,  upon  the  consideration  of  these  deeds,  the 
whole  question,  the  whole  right  and  interest  of  the  parties 
to  thb  property  of  Dormont,  is  now  to  be  judged  of  by 
this  Court.  This  estate,  in  the  year  1708,  was  not  a  mat- 
tor  of  much  consequence,  so  far  as  appears  from  any  thing 
in  the  papers.  It  was  the  property  of  Carruthers  of  Dor- 
mont ;  and,  upon  the  marriage  of  the  eldest  son,  there  is 
an  accession  to  the  property  of  the  mutual  communication 
of  the  properties  belonging  to  each  party,  which  are  set- 
tled by  a  contract  of  marriage.  There  is  also  a  deed  of  en- 
tail, containing  prohibitory,  irritant  and  resolutive  clauses, 
and  meant  to  be  an  entail  of  these  two  properties,  in  fa- 
vour of  the  heirs  male  of  the  marriage  of  the  eldest  son, 
and  the  heirs  male  of  that  son  by  any  other  marriage,  in 
preference  to  heirs  female.  By  the  settlement  under  these 
clauses  the  property  was  for  some  time  possessed.  After- 
wards, a  post-nuptial  contract  of  marriage  was  entered  in- 
to betwixt  Francis  Carruthers  of  Dormont  and  Miss  Max- 
well of  Monreitbt  in  1 735 ;  and  by  that  contract,  there  is  a 
provision  in  favour  of  the  heirs  female  of  the  marriage,  in 
case  the  estate  should  go  to  heirs  male.  Afterwards  there  was 
a  divorce,  on  the  ground  of  admitted  adultery,  in  1740;  and 
in  1741  Mrs  Carruthers  was  delivered  of  a  female  child,  who 
was  the  sole  produce  of  that  marriage.  A  separation  was 
the  consequence,  and  some  intention  of  challenging  her 
right  of  succession,  upon  the  ground  of  illegitimacy ;  and 
^our  Lordships  see,  that  she,  the  daughter  of  this  marriage. 
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1812.  went  to  reside  in  the  north  of  England.  I^he  th^n  nmr- 
ried  Mr  Routledge;  and  in  1758  she  and  her  hosband 
came  down  to  Scotland,  to  take  advice  upon  the  subject 
of  her  rights ;  in  consequence  of  which,  an  action  was 
brought  for  implement  of  the  contract  of  marriage,  before 
the  father^s  death.  She  was  advised  that  she  was  entitled 
to  transact  what  right  she  possessed ;  so  that,  by  that  ad- 
vice, it  seems  to  have  been  so  far  understood,  that  there 
was  competency  in  her  doing  something ;  and  according- 
ly they  proceeded  with  the  action,  which  was  brought 
upon  most  solid  and  substantial  advice ;  and  then,  after  it 
had  depended  for  some  time,  we  come  to  consider  the  most 
important  transaction  that  took  place  with  regard  to  the 
right  which  the  parties  were  advised  they  had  by  the  law 
of  Scotland.  The  father  had  strong  suspicions  with  re- 
gard to  the  legitimacy  of  the  child.  After  this  action  came 
before  the  Court,  your  Lordships  see  what  was  the  nature 
of  the  proceedings.  The  parties  saw  that  the  estate  was 
not  then  of  the  value  supposed  :  they  saw,  and  must  have 
known,  what  the  state  of  the  original  title  was :  they  knew 
the  powel^  that  were  vested  in  the  father  with  regard  to 
his  children^ — ^the  power  that  he  had  over  the  propeily,-*- 
that  he  was  not  fettered  by  any  entail,-^that  he  had  power 
to  burden  it  with  debt,  and  that  the  heirs  of  entail  might 
have  come  under  the  deed  1708,  and  insisted  on  having 
the  deed  implemented,  so  as  to  destroy  any  burden  that 
had  been  created  to  the  prejudice  of  the  heirs  male.  What 
was  the  situation  of  the  parties,  in  point  of  legal  right  ? 
Your  Lordships  see,  that  an  agreement  was  executed  be- 
tween the  father  and  the  daughter,  with  consent  of  her  hus- 
band, and  with  consent  of  Ewart  the  cautioner ;  and  then 
the  parties,  taking  into  consideration  the  state  of  the  pro- 
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feTtjy  and  tbcfir  own  kgal  righto,  enter  into  a  H^gtihr  1812. 
transttction :  they  take  the  advice  ol  the  dio^t  eminent 
counsel  at  the.Bar  then  capable  of  .instructing  them  npon 
the  subject :  thc7  stamp  this  transaction  with  the  strongs 
est  validity  that  could  be  fixed  upon  it.  The  arbiters  then 
pronounced  the  decree-arbitral  in  terms  of  the  agreefnent, 
by  whidi  they  fixed  a  certain  sum  to  be  paid.  It  is  in 
that  situation  that  this  contract  is  compkted  in  the  most 
solemn  manner  that  any  transaction  can  be.  The  action 
is  commenced  in  1758 ;  and,  at  the  distance  of  a  year^ 
the  final  transaction  received  the  consent  of  all  parties ; 
and  a  bond  is  granted  by  Ewart,  as  cautioner,  for  fulfil* 
ment  of  the  agreement.  When  I  look  to  the  terms  of  this 
submission  and  decree-arbitral,  I  think  they  amonnt  to  a 
full  and  e^eplicit  settlement  of  every  thing  that  arose  out 
of  the  contract  All  claims,  all  interferences  betwixt  the 
father  and  daughter,  are  inchided  in  the  submission,  and 
afterwards  a  decree-arbitral  is  pronounced,  in  conseque&ce 
(^  of  which  the  parties  renounce  and  discharge  the  father  of 

every  thing;  and,  as  a  counterpart  to  this,  Mr  Carruthers 
immediately  does  what  appears  to  be  very  proper;  he 
executes  a  settlement  in  terms  of  the  original  deed  of  en-^ 
tail.  Whatever  the  value  of  this  property  was,  this  was 
considered  as  a  full  equivalent  for  it.  It  shows  that  every 
thing  was  taken  into  view ;  and^  upon  a  certain  day  im^ 
mediately  after  the  contract^  the  money  is  paid  to  the 
party.  The  bargain  is  distinctly  implemented.  For  a 
long  period  all  parties  acquiesce,  but  now  it  is  challenged 
at  the  distance  of  forty  years. 

Whatever  respect  T  must  be^  to  the  opinions  of  other 
fudges  who  have  preceded  me,  I  am  bound  to  form  my 
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1812.  own  opinion ;  and  when  I  consider  the  real  situation  of 
the  parties,  I  am  clear  that  there  was  a  settlement  then 
made,  liable  to  no  sufficient  objection.  Whatever  differ- 
ence has  arisen  in  the  value  of  this  estate,  from  the  im- 
provement of  land,  forms  no  part  of  this  question.  The 
land  must  be  considered  as  it  stood  at  the  date  of  the 
agreement.  I  am  satisfied  that  there  is  no  ground  for  any 
charge  of  fraud  in  the  case,  nor  for  any  charge  of  haste  or 
rapidity.  On  the  contrary,  the  transaction  was  completed 
in  the  most  careful  and  deliberate  manner ;  and  I  am 
clear  that  this  is  a  deed  which  your  Lordships  are  not  en- 
titled to  touch,  unless  you  can  show  a  total  want  of  powen 

In  considering  the  point  of  law,  whether  a  father  and 
a  child  can  discharge,  by  fulfilment  of  the  contract  to  the 
heir,  to  the  persona  predikctay  by  giving  her  the  property, 
or  a  sum  equal  to  her  provision,  I  am  of  opinion,  that  the 
right  of  the  parties  to  do  so  is  supported,  not  only  by  the 
ancient  law  of  Scotland,  but  by  all  the  improvements  that 
have  arben  from  subsequent  cases,  as  stated  fully  and  clear-« 
ly  in  the  petition  that  is  now  before  me.  There  is  a  fix- 
ed right  in  the  father  to  give,  and  in  the  child  to  receive, 
what  he  would  be  entitled  to  receive  under  the  contract. 
The  cases  of  Stewart,  of  Brough,  of  Elshieshiels,  of 
Craigie,  and  of  Fotheringham  of  Powrie,  are  strong  and 
decided  examples  of  what  the  law  was  understood  to  be 
at  the  time,  and  what  the  practice  has  since  confirmed  it 
to  be.  'The  persona  predilecta^  by  a  simple  provision  in  a 
contract  of  marriage,  consenting  to  an  arrangement  de-r 
liberately  and  clearly  made,  is  bound  by  such  arrange- 
ment, and  thereby  puts  an  end  to  the  right  of  the  suEsti- 
tute  heirs*     Seeing  such  a  transaction  deliberately  cop<i 
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eluded  in  this  case,  and  acquiesced  in  for  so  long  a  time,  1818. 
I  am  clear  that  the  right  of  the  substitute  heirs  was  ex- 
tinguished, and  that  Mr  Camithers  and  his  daughter  had 
full  power  to  do  that  which  they  accomplished  by  the  full- 
est consideration,  by  the  best,  and  most  deliberate,  and 
able  advice,  from  the  first  lawyers  then  at  the  ^ar,  and 
afterwards  distinguished  Judges  in  this  Court.  With  their 
opinion  and  advice  I  concur,  and  my  opinion  is  grounded 
thereon  in  favour  of  the  petitioner. 

The  Court  then  altered  the  former  interlocutor,  and 
gave  judgment  in  favour  of  William  Thomas  Carruthers. 

Counsel  for  Mr  Routledge,  Cathcart,  Erskine,  &c. ; 
John  Marshall,  Agent.-^Counsel  for  William  Thomas 
Carruthers,  Clerk,  MoncreifT,  &c. ;  Alexander  Young 
^nd  Roger  Aytoun^  W.  S.  Agents. 


no 


(SECOND  DIVISION.) 


THE   CASE 


or 


JOHN    POLLOCK,    esquire, 

CASHIER  OF  THE  COmiERCIAL  BANKING  COMPANY  OF  SCOTLAND} 


AOAIMST 


DAVID  PATERSON,  esq,  of  costerton, 

AND    CHARLES    STEWART,    W.    8.    HIS    CURATOR   BONIS. 


lol2.  jS/iB,  Dayid  Paterson  carried  on,  for  manj  years,  a  very 
extensive  business  in  Edinburgh,  as  a  banker,  insurance- 
broker»and  underwriter.  His  connexions,  in  these  de- 
partments of  trade,  were  numerous  and  respectable,  and 
his  speculations  and  transactions  were  attended  with  the 
most  prosperous  results,  insomuch  that  he  was  enabled 
to  purchase  a  valuable  property  in  the  neighbourhood  of 
Edinburgh,  which  he  was  generally  understood  to  pos- 
sess independent  of  the  large  capital  he  had  invested  ux 
business. 
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Having.occasion  to  go  to  London  in  1805,  Mr  Pateraon    181  & 
executed  a  procuration  in  favour  of  his  eldest  son,  John 
Paterson,  who  had  been  bred  to  business  under  himself. 
This  procuration  is  of  the  following  tenor. 

*  I  David  Patersop,  banker  and  ituuranee^roker  in  Edif^ 
'  burgk^  considering  it  proper  to  appoint  some  person  to 
'  act  for  me  at  any  time  when  absent^  atid  having  confi- 

*  dence  in  my  son,  John  Paterson,  for  discharging  this 

<  trust ;  therefore,  wit  ye  me  to  have  nominated,  consti^* 

<  tuted,  and  appointed,  the  said  John  Paterson  to  be  mj 

*  procurator  and  manager,  to  the  effect  underwritten; 

*  giving,  granting,  and  committing  to  him  full  power 

*  and  authority,  for  me  and  in  my  name,  to  transact  and 

<  manage  my  business  and  affairs  in  general ;  and  in  par-* 

<  ticular,   to  accept  bills,   grant   promissory  notes  and 

*  other  obligations,  as  also  to  subscribe  policies  of  insur- 
'  ance  for  me,  and  in  like  manner  to  indorse  and  discharge 
^  bills,  grant  receipts,  and  adjust  accounts,  and  do  every 
^  thing  else  anent  the  management  of  my  affairs,  that  I 

*  €(m/d  myself  if  present :  Promising  and  obliging  myself 
^  to  ratify  and  approve  all  and  whatsoever  things  the  said 
'  John  Paterson  shall  lawfully  do  or  cause  to  be  done  in 

*  the  premises :  Declaring,  that  all  bills,  promissory  notes* 

*  policies  of  insurance,  receipts,  accounts,  and  other  writ- 
'  ings,  to  be  signed  by  him,'during  the  continuances  of  this 

<  procuration,  shall  be  as  binding  and  effectual  against  me 

*  as  if  signed  by  myself? 

In  virtue  of  this  procuration,  Mr  John  Paterson  enter- 
ed upon  the  management  of  his  father^s  business;  he 
accepted  bills^  granted  promissory  not^s,  settled  account^ 
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1812.  subsci'ibed  polices  of  insurance,  and  generally  conduct-*' 
ed  the  whole  business  per  procuration  of  Da^id  Paterson, 
in  the  same  manner  in  which  it  had  been  previously  car- 
ried on.  It  was  continued  in  the  same  office ;  the  books 
were  kept  in  the  name  of  David  Paterson,  and  all  docu- 
ments were  subscribed  by  John  Paterson,  per  procuration 
of  David. 

% 

Soon  after  granting  the  procuration,  David  Paterson 
set  out  for  London,  where,  almost  immediately  upon  his 
arrival,  he  discovered  symptoms  of  mental  derangementy 
and,  by  the  advice  of  physicians,  was  soon  after  brought 
to  Scotland,  under  the  controul  of  a  keeper.  Since  thai 
time  he  has  resided  in  retirement  with  his  family,  wholly 
abstracted  from  business.  No  steps  were  taken  for  cog-> 
noscing  him,  or  rendering  his  situation  known  to  the  pub-^ 
lie ;  and  though  it  was  generally  given  out  that  he  was 
unwell,  or  in  low  spirits,  yet,  from  motives  of  delicacy^ 
his  friends  avoided  entering  into  particulars. 

From  1805  to  November  1810,  the  extensive  dealings 
of  the  house  were  carried  on  by  John  Paterson  under  the 
procuration,  in  the  same  manner  as  they  had  formerly  been 
by  David  Paterson  himself.  In  1809,  John  Paterson  enter- 
ed into  business  on  his  own  account  as  a  general  mer- 
chant, in  partnership  with  a  Mr  Robert  Eer,  of  Leith, 
and  their  transactions  were  carried  on  upon  an  extensive 
scale.  These  parties  became  largely  indebted  to  David  Pa- 
terson ;  and,  at  last,  from  the  general  distress  and  em- 
barrassment to  which  the  pursuits  of  conimerce  liave 
been  lately  exposed,  and  the  consequent  failure  of  several 
respectable  houses,  the  concern  of  John  Paterson  and  Ro-' 
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bert   Ker  having  stopped  payment,   sequestration   was    181S. 
awarded  against  them  in  December  1810. 

The  affair^  of  Mr  DaVid  Pat^rson,  carried  on  under 
the  procuration,  fell  into  disorder  in  consequence  of 
these  events.  As  the  procurator  himself  was  bankrupt, 
and  no  person  would  interfere  to  take  charge  of  the  funds 
which  had  b^en  under  his  management,  the  creditors  re- 
solved to  pursue  the  necessary  measures  for  obtaining  a 
sequestration*  With  this  view,  a  charge  was  given  to  Mr 
David  Paterson,  at  the  instance  of  John  Pollock,  Esq.  mana- 
ger of  the  Commercial  Banking  Company,  upon  a  bill  of 
exchange,  subscribed  by  John  Paterson,  as  procurator  for 
David.  Of  this  charge  a  suspension  was  offered,  in  name 
of  Mr  David  Paterson  himself,  upon  the  ground  that  he  was 
non  compos  mentis^  and  had  been  so  since  May  1805 ;  for 
which  reason  it  was  contended,  that  all  transactions  enter- 
ed into  under  the  procuration,  since  that  period,  were  void 
and  null.  The  case  was  reported  to  the  First  Division  of 
the  Court,  in  December  1810,  by  Lord  Armadale,  when 
after  appointing  a  tutor  ad  lileniy  the  bill  of  suspension 
was  refused,  by  an  unanimous  judgment.  A  secojzd  bill 
of  suspension  was  offered  to  Lord  Robertson,  in  the 
course  of  the  Christmass  recess,  who,  after  hearing  coun- 
sel, refused  the  bill,  but,  in  respect  of  the  situation  of  David 
Paterson,  granted  him  a  personal  protection.  A  poinding 
was  then  executed  of  his  effects,  and,  on  the  26th  of 
December  1810,  a  petition  for  sequestration,  under  the 
bankrupt  act,  was  presented  to  the  Lord  Ordinary  on 
the  bills;  which  was  opposed)  in  name  of  David  Paterson, 
and  of  Mr  Charles  Stewart,  W.  S.  who  had  now  been  ap- 
pointed  his  curator  bonis,  upon  the  same  grounds  which 
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1812.  liad  beeu  previously  urged  for  a  suspension  of  the  diligence. 
The  petition  was  followed  with  answers,  and  other  written 
pleadings,  all  which  came  to  be  advised  by  the  Second  Di- 
vision of  the  Court,  in  March  1811 ;  when  their  Lordships 
at  first  declined  to  award  sequestration,  until  the  case  should 
be  solemnly  heard  in  their  own  presence.  '  But  afterwards, 
upon  a  petition  for  the  creditors,  they  awarded  the  seques-' 
tration,  in  order  that  the  estate  might,  in  the  mean  time, 
be  put  under  proper  management,  reserving  to  Mr  Pater- 
sop  to  apply  for  a  recal  of  the  sequestration,  if  he  should 
be  so  advised.  A  petition  was  accordingly  given  in,  with<- 
out  delay,  praying  to  have  the  sequestration  recalled; 
upon  advising  which,  the  Court  appointed  counsel  to  be 
heard  in  their  own  presence,  in  the  then  ensuing  summer 
session.  The  proceedings,  however,  were  afterwards  de- 
layed, until  the  issue  of  an  application  for  having  Mr  David 
Faterson  cognosced.  This  last  question  came  on  before 
the  Sheriff  of  Edinburgh,  and  a  respectaUe  jury,  in  the 
beginning  of  November  1811,  when  an  unuiimous  verdict 
was  returned,  finding  that  Mr  Paterson  became  non 
compos  fMfitis  on  the  14th  May  1805,  and  had  remained 
so  evar  since. 

The  proceedings  were  then  resumed  in  the  Court  of 
Session,  and  the  case  was  fuHy  heard  in  presence  of  the 
Second  Division  of  the  Court. 

On  the  part  of  the  curator  bonis^  it  was  maintained,  that 
the  mandate  or  procuration  to  John  Paterson  fell  to  the 
ground  the  moment  the  insanity  took  place ;  that  all  trans- 
actions entered  into  by  the  mandatory  or  procurator,  subse- 
quent to  that  period,  werefundUus  void  and  nuU ;  that  there 
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course.  Unit  the  ^equeslntiM  ought  to  be  recalled. 

Thii  conehision,  it  was  inaiotaiiied,  b  founded  on  the 
veiy  nature  of  a  mandate,  which  being  created  l^  the 
wlU  of  the  mandaat,  atid  continnei  in  force  by  the  tame 
eawe,  nwat  ceaae  U^  operate  as  soon  as  this  support  is 
taken  away.  The  strict  rule  of  law,  however,  is,  in  this 
case,  modified  for  the  convenience  of  practice ;  and  ei-> 
tber  where  a  mandatory  is  left  in  the  midst  of  unfinished 
transactions,  or  where  the  death  or  incapacity  of  his  coo^ 
stitueait  is  unknown,  he  muay  go  on  with  his  trust,  until 
he  has  brought  his  business  to  a  close,  or  until  he  is  ap* 
prised  of  the  event  which  deprives  him  of  his  powers.  But 
the  plea  of  ignorance  can  only  avail  where  there  was  no 
iipportunity  of  being  better  informed ;  for  those  who  tran^ 
sact  wKh  a  mandatory  are  bound  to  inquire  into  the  vali« 
dity  of  his  powers,  and  if  they  overlook  any  flaw  in  the 
instrument  undar.  which  he  acts,  w;hich  ordinary  vigilance 
might  have  discovered,  the  transaction  is  held  to  be  voidj 
and  tiiey  must  abide  by  the  consequences  of  their  own  cul- 
pable ignorance. 

This  view  of  the  dodrine  of  mandate  is  supported 
by  the  authority  both  of  the  civil  law  and  of  the  law 
of  Scotland,  wherein  a  mandate  is  invariably  held  to  be 
personal  between  the  two  contracting  parties,  and  voided 
by  the  death  or  incapacity  of  either.  Something,  indeed^ 
is  mentioned,  in  the  Roman  law,  of  a  mandate  or  com.^ 
miminn  remaining  in  fisroe  even  after  the  death  of  the 
granter,  unless  it  be  specially  recalled  by  his  heirs.  But 
that  branch  of  the  civil  law  has  been  sparingly  adopted  in 


^^  THE  CASE  OF  JOHN  POLLOCK,  tnq. 

}l}^»  our  praciicey  and  it  is,  besides,  only  applicable  in  case  of 
death ;  for  it  would  be  inconsistent  with  every  principle 
of  reason  or  equity,  that  an  insane  person,  for  whose  pro- 
tection the  laws  of  every  civilized  nation  so  anxiously  pro- 
vide, should  be  bound,  to  his  utter  ruin,  by  an  obligation 
which  he  himself  was  incapable  of  revoking,  and  which, 
in  point  of  fact,  was  not  revoked,  owing  to  the  negligence 
of  others. 

In  applying  the  law  to  the  case  in  hand,  it  was  said 
to  be  clearly  made  out,  that  from  the  moment  of  Mr  Pa- 
tersons^s  insanity — ^from  the  moment  when  he  ceased  to 
havf  any  teitf,  the  procuration  lost  all  validity ;  (or  a 
procuration  to  do  business,  derives  its  force  as  much  from 
the  win  of  the  granter  as  any  other  species  of  mandate ; 
and  the  point  at  issue  comes  therefore  to  be,  ^whether  the 
parties,  in  the  transactions  in  question,  had  any  knowledge 
of  Mr  Paterson'^s  incapacity,  or  whether  they  might,  by 
due  diligence,  have  acquired  such  knowledge  ? 

Upon  this  point,  it  was  contended,  that  Messrs  James 
ai\d  George  Spence,  the  drawers  of  the  bill  in  question, 
must  have  been  actually  acquainted  with  Mr  Paterson^s 
situations  a  supposition  rendered  the  more  probable, 
from  their  intimacy  with  the  family*-— from  their  know* 
ledge  of  Mr  Paterson^s  journey  to  London-*-of  his  ilU 
ness  there  and  afterwards;  and  from  the  repeated  in« 
quiries  they,  from  time  to  time,  made  after  his  health* 
Though  aware,  however,  of  the  situation  in  which  Mr 
John  Paterson  stood,  and  that  he  was  not  empowered  to 
pledge  his  father'^s  property  for  his  engagements,  they  took 
his  signature  under  the  procuration,  probably  considering 
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it  as,  at  any  ratCj  some  a<idition  to  his  own  personal  se*  1812j 
curity. 

Nor  can  it  be  easily  believed  that  Mr  Pollock  (to  whoni 
the  bill  was  indorsed),  residing  in  the  same  place  with 
Mr  Paterson,  and  even  his  near  neighbour,  could  have 
been  ignorant  of  his  real  situation.  Mr  Paterson  had,  fof" 
inore  than  five  years  and  a  half,  been  Withdrawn  from  the 
world,  and  from  all  sort  of  business,  and  it  was  never  un- 
derstood  that  he  sought  retirement  for  the  sake  of  eas6 
and  comfort;  since,  if  this  had  been  his  object,  as  he 
resided  in  Edinburgh,  where  his  business  was  carried  on, 
he  must  still  have. been  occasionally  seen  In  his  own  count- 
ing-house, during  a  period  of  five  years  and  a  half.  It 
is  a  fact,  however,  that  Mr  Paterson  was  never  visible, 
during  all  that  time,  in  his  counting-house,  nor  ever  was 
known  to  have  been  engaged  in  a  single  transaction  in 
business.  Was  not  this  sufficient  to  rouse  the  suspicions  of 
the  most  unwary,  and  to  excite  inquiries  as  to  the  condi- 
tion of  the  granter  of  the  procuration,  upon  which  its  legal . 
Validity  entirely  depended.  Was  it  not  incumbent,  in 
short,  on  those  who  did  bu^ness  with  Mr  John  Pa« 
terson,  to  satisfy  themselves  of  the  extent  of  his  powers, 
undei"  a  procuration,  the  granter  of  which,  though  resid* 
ing  on  the  spot,  had  been  buried  in  obscurity  for  five 
years  and  a  half;  and,  if  they  failed,  from  a  want  of  due 
vigilance,  iii  ascertaining  this  point,  ought  not  they,  and 
not  Mr  Paterson^s  family,  to  beifr  the  burden  of  tbeij^ 
6wn  culpable  neglect. 

These  reasonings  derive  great  force  from  the  fact,  thai 
the  validity  of  the  procuration  in  question  Was  rejected  hf 
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1812.  terend  persons  who  had  business  to  transact  with  Mr 
John  Paterson,  under  its  authority.  For  example,  the 
Rojal  Bank,  where  Mr  David  Paterson  had  a  cash  account, 
would  not  allow  Mr  John  Paterson  to  operate  upon  it  by- 
procuration  V  cind  he  was,  in  consequence,  obliged  to  open  a 
new  account  with  theBank,  in  his  own  name,  and  with  new 
sureties.  This  fact  seems  to  be  decisive  of  the  question  at 
issue,  expressing,  as  it  does,  the  sense  of  an  intelligent 
body  of  men,  as  to  the  inefBcacy  of  the  procuration  to 
establish  ^ny  claim  against  the  estate  of  David  Paterson. 

It  was  maintained,  besides,  that  no  claims,  under  such 
an  instrument,  however  valid  against  John  Paterson,  can 
affect  the  estate  of  David  Paterson. 

On  the  other  hand,  without  disputing  that  in  common 
cases  mandates  fall  by  the  death  of  the  mandant,  it  was 
argued,  that  a  commission  for  the  management  of  a 
mercantile  concern  may  continue  in  force  for  any  length 
of  time  after  the  death  of  the  granter,  under  the  implied 
mandate  of  the  heir,  though  in  a  state  of  incapacity  from 
non-age  or  insanity.  Some  time  being  necessary  to  wind 
up  the  concern,  the  validity  of  the  procuration  during  the 
interval  b  admittei^.  and  if  the  executors,  in  place  of  re- 
quiring the  manager  to  bdng  the  business  to  a  close,  allow 
him  to  go  on,  their  silence  is  held  to  imply  their  consent, 
as  unequivocally  as  the  most  express  mandate ;  and  as  they 
are  in  that  case  fairly  entitled  to  all  the  profits  of  the  bu« 
siness,  the  clearest  principles  of  justice  require  that  they 
should  take  their  chance  of  the  loss.  A  provision  to  this 
effect  accordingly  makes  a  part  of  the  law  of  every  civi- 
liaed  nation,  in  regard  to  mercantile  procuration;  and 
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even  the  Roman  lawyers,  though  not  very  ready  to  acoom-^  181S. 
modate  the  general  ruiefi  of  law  to  the  necessities  of  idom- 
merce,  are  still  clear  upon  this  point ;  holding  the  heir 
bound  by  his  silence,  even  in  cases  of  non-age  or  mental 
incapacity,  where  he  might  be  considered  as  peculiarly 
privileged. 

This  principle  must  be  decisive  of  the  question;  for,  is  it 
consistent  with  any  rule  of  justice,  that  Mr  Paterson^s  family 
should  permit  the  business  to  be  managed  under  the  sanction 
of  his  procuration  for  five  years— should  quietly  see  the 
public  deceived  by  its  authority-^— should  be  in  a  situation,  ^ 
in  short,  to  reap  all  the  profits  of  the  business,  and,  when 
they  apprehend  a  loss,  should  be  entitled  to  break  the 
most  important  engagements,  on  a  plea  unknown  to  any 
of  the  ccMitracting  parties,  and  purposely  indeed  kept  out 
of  their  view  ?  If  they  were  desirous  to  avoid  the  risks  of 
the  business,  their  plan  was  clearly  to  apply  for  the  ap* 
pointment  of  a  curator  hmis^  who  might  exact  from  the 
eldest  son  an  account  of  the  funds  in  his  possession,  and  see 
them  laid  out  for  the  behoof  of  his  father.  No  such  ap^ 
plication  being  made,  the  clear  inference  must  be  held 
to  be,  that  the  family  were  content  to  take  the  chances 
of  the  business.  These  chances  have  turned  out  against 
them;  and  their  object  now  is  to  shake  the  faith  of  transac- 
tions, of  which,  as  they  would  have  reaped  all  the  profits, 
they  ought  surely  to  abide  by  the  loss. 

The  assertion  that  Mr  David  Paterson^s  true  situa- 
tion was  .known  to  the  creditors,  was  positively  denied. 
They  knew,  indeed,  that  he  was  unwell ;  but  they  had 
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1812.  not  the  most  distant  suspicion  that  he  w^s  unable,  if  he 
thought  proper,  to  revoke  the  procuration ;  in  proof  of 
which  they  referred  to  the  notorious  fact  of  the  unbounded 
credit  given  by  the  procuration  to  David  Paterson^s  bills, 
lyith  ail  the  chartered  and  privfite  banks  in  this  city,  and 
.with  every  mercantile  house.  Transactions  to  the  extent 
of  greatly  more  than  a  million  must  have  been  carried  on, 
lender  its  authority,  since  the  date  of  the  procuration  ;  and 
it  is  surely  not  to  be  supposed  that  credit  to  such  an  f  la- 
tent could  have  been  procured  by  John  Paterson,  possess-: 
^d  of  no  property,  claiming  no  credit  on  his  own  account, 
but  merely  subscribing  per  procuration  of  his  father. 

l^he  procuration  was,  besides,  notified  to  Messrs  Spence, 
who  continued  their  transactions  with  the  house  as  former- 
ly. Mr  David  Paterson^s  name  alone  remained  also  on 
the  banking  house.  The  business  was  still  carried  on  en- 
tirely in  his  i)ame.  His  name  was. still  inserted  in  all  the 
public  lists  of  bankers,  printed  in  the  almanack,  and 
otherwise;  and  how  was  it  possible  for  the  public  to  guess, 
in  the  face  of  all  these  facts,  that  a  plea  was  in  reserve 
to   screen  Mr  David  Paterson^s  property  from  the  fair 

risks  of  the  business  in  which  it  was  embarked  ? 

t      •  .  ... 

The  objection  of  the  Royal  Bank  to  give  cash  for  John 
Faterson^s  draughts  on  his  father^s  cash  account,  arose  not 
from  any  suspicion  as  to  the  validity  of  the  procuration, 
but  from  doubts  how  far,  from  the  nature  of  the  obliga- 
tion, the  draughts  of  finy  other  person  but  David  Pater- 
son himself,  could  have  been  effectual  against  the  caution* 
grs  in  that  cash  account.     The  Royal  Bank^.  however, 


A0AIK8T  DAVID  PATBRSOK^  BSQ.  8cC.  231 

continued  to  discount)  to  a  large  amount,  botii  bills  and    igx^. 
draughts    under  the    procuration,   which   never  would 
have  been  done,  had  there  been  any  doubt  of  its  validity. 

It  was  finally  observed,  on'  the  part  of  the  creditors,  that 
there  never  existed  any  reasonable  ground  to  suspect  the 
true  nature  of  Mr  Paterson^s  malady.  It  appears  that  he 
lived  with  his  family,  amusing  himself  with  backgammon 
4nd  whist,  and  such  other  games,  and  he  even  went  from 
home  on  an  excursion  of  pleasure  to  England* 

In  these  circumstances,  suspicion  was  impossible ;  and 
as  no  intimation  was  made  by  his  family  of  his  real  situa^ 
tion— as  nothing  ever  occurred  to  cast  a  doubt  on  the  pro- 
curation, its  authority,  on  the  faith  of  which  such  exteni- 
aive  transactions  have  arisen,  cannot  now  be  touched, 
-without  shaking  the  security  of  the  most  solemn  contracts 
between  man  and  man,  and  occasioning  injustice  and  con^ 
fusion  unspeakable. 

Upon  these  pleadings  the  cause  was  advised  by  the 
Judges  of  the  Second  Division  of  the  Court,  who  delivered 
their  opinions  as  follows  :-^ 

LORD  MEADOWBANK. 

This  is  a  case  of  very  considerable  interest ;  the  trans* 
actions  to  which  it  rektes  are  of  great  magnitude,  and 
have  been  carried  on  for  a  course  of  years,  with  all  pos- 
ftible  publicity,  in  the  midst  of  this  metropolis,  in  dealings 
with  banks,  bankers,  and  principal  merchiints ;  and  now. 


S33  THfe  CASE  QW  JOBBT  TOUAfCM^  XfQ. 

1813.  at  tb«  lapse  of  tbese  years,  are  alkged  bj  the  p^tiikmen  td 
be  all  void  and  iralU  in  Tutae  of  the  ▼erdict  of  a  Jury  ob« 
tained  by  thtoi,  whereby  it  ii  found,  that  the  person  in 
whdse  name  the  business  had  been  carried  on,  was  at  the 
lime  non  emnpasmenlig.  At  the  same  time  the  petitioners 
do  not  dispute,  that  the  mandate  on  which  these  dealings 
proceeded  was  granted  and  acted  upon  before  that  inca- 
pacity eiKtsted,  which  the  verdict  has  established ;  and  it 
is  oJ>vioQs,  that  hardly  any  thing  could  prove  more  fatal 
or  more  alarming  to*  commerce,  than  the  doctrine*  that 
latent  and  emerging  disabilities,  unknown  to  fair  dealers, 
should  shake  the  validity  of  mandates,  on  which  the  pub- 
lic deemed  itself  safe  to  rdy,  in  carrying  on  the  ordinary 
course  of  business.  A  vast  proportion  of  mercantile  trans- 
actions proceed  on  mandates  express  or  implied.  A  great 
merchant  is  just  a  great  mandatory.  The  most  extensive 
functions  of  the  greatest  commercial  houses  of  all  deserip- 
tions  ajce  carried  on  by  institors  who  are  so  many  raandato* 
ries.  The  powers  of  all  such  persons  must  obviously,  as 
a  matter  of  the  first  necessity,  rest  on  plain  and  simple 
principles,  and  afford  decisive  confidence ;  so  that  wliile 
the  evidence  of  them  must  be  as  obvious,  as  if  it  were  only 
prima  facie  f  it  must  possess  the  characters  of  the  utmost 
stability.  The  petitioners  have  not  attempted  to  shew  any 
correspondence  betwixt  their  claim  and  these  obvious  re- 
quisites of  commercial  dealing  ;  nor  have  they  attempted 
to  extri4:ate  the  results  upon  the  various  transactions  in 
question,  of  the  nullity  of  which  they  plead.  On  ti^ 
other  side  the  gauntlet  was  thrown  down,  and  the  peti- 
tioners urged  by  every  consideration  to  meet  the  challenge, 
but  not  a  glimpse  of  light  Was  aiforded  to  your  Lordships 


on  tbis  department  of  the  dhcuMioii,  and  ;foii  weiv  left  t6  1812. 
breed  on  the  dluslon  so  hapfnty  ftimished  by  the  respon* 
dent^tf  comiM],  who  compared  the  separation  of  die^e 
transactions,  ai^corduig  to  their  sereral  orient  and  ends» 
to  an  attempt  to  trace,  in  the  hiunan  body  of  David  Pater* 
son,  the  particles  which  have  proceeded  from  th^  various 
allmehtarj  matter  fomished  liim  during  the  five  years 
preceding  the'  sequestration. 

. '  On  the  other  hand,  there  are  certainly  diflBcolties  of  no 

email  moment  suggested  on  the  part  of  the  petitioners. 
The  law  unquestionably  is  the  natural  guardian  of  imbe- 
cile persons ;  and  the  picture  is  certainly  most  interest- 
ing that  was  drawn  to  us  of  a  person  thrown  suddenly 
into  a  state  of  lunacy,  disabled  firom  looking  after  his 
affairs,  and  exercising  the  natural  controo)  over  his  insti- 
tors  and  mandatories ;  and,  on  his  recovery,  finding  his 
property  lost  through  their  misconduct,  and  himself  irre- 
trievably ruined,  unless  tkien^  be  some  principle  in  the 
law  to  afibrd  him  relief. 

Your  Lordships  are  now  called  upon  to  decide  the  con- 
troversy ;  I  do  not  however  think  in  the  happiest  form. 
You  are  required  at  once  to  recal  the  sequestration,  which 
does  not  seem  to  be  a  proceeding  calculated  for  doing  jus- 
tice. I  do  not  think  it  is  doubtful  whether  you  are  en- 
titled to  recal  it  Whatever  you  may  think  of  many  of 
.  the  other  debts,  it  is  at  least  clear,  that  the  debt  on  which 
the  sequestration  proceeds  is  justly  due  by  David  Pater- 
son  ;  and  where  is  the  machine  to  be  found  for  winding  up 
the  aflTairs  of  the  very  extensive  concern  under  your  eoih 
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1812.  temfdation,  if  the  sequestration  were  laid  aside  ?  There  ar# 
many  creditors,  forming  different  classes,  deeply  interested 
in  the  estate  in  medioj  who  never  had  an  opportunity  of  be- 
ing heard  upon  their  bonajiduj  and  upon  their  other  preten- 
sions ;  and  there  seem  also  to  be  many  that  may  plead, 
that  their  debts  are  just  debts  of  David  Paterson,  or  the 
Murrogata  of  debts  prior  to  his  insanity.  In  these  circum- 
stances, I  have  no  sort  of  hesitation  in  declaring  my  opi- 
nion, that  there  is  no  more  expediency  or  justice  in  recal- 
ling the  sequestration,  than  there  is  law  to  warrant  your 
X^ordships  in  such  a  measure.  The  sequestration  ought 
lo  proceed ;  and  there  David  Paterson'^s  tutor,  and  every 
jcreditor,  will  have  a  fair  opportunity  of  maintaining  all 
just  claims  under  it. 

Here  I  might  stop,  but  I  conceive  I  should  be  doing 
injustice  if  I  were  to  overlook  the  deep  interest  whicl^  the 
.parties,  and  I  may  say  the  country,  has  to  learn  the  opi- 
nion of  the  Court  on  the  merits  of  the  great  question  at 
issue,  or  to  omit  to  deliver  my  humble  sentiments  upon  it. 
The  case  has  been  argued  with  the  greatest  ability ;  and  your 
Xordships  cannot  reasonably  expect  any  further  apd  ma- 
.terial  aid  to  enable  you  to  form  your  judgment ;  and  it  is 
.certainly  of  the  last  importance,  that  the  general  question 
should  speedily  be  set  to  rest. 

The  argument  maintained  by  the  petitioners  is,  in  sub- 
stance, this : 

The  general  rule  of  law  is,  that  mandates  perish  by  th^ 
^eath  of  the  ,mandant ;  that  furiosity  is  equivalent  tp 
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death ;  that  it  extinguishes  will,  the  will  which  maintain- 
ed the  mandate  in  force.     Therefore,  the  procuration  of 
John  Paterson  fell  by  the  furiosity  of  his  father;  and,  by 
the  public  law  of  the  land,  all  deeds  done  by  David  Pater<» 
son  are  ipso  jure  void,  under  the  verdict  of  the  jury  find- 
ing him  non  compos  mentis.     On  the  other  hand  it  is  main- 
tained, that  furiosity  does  not  put  an  end  to  the  mandate ; 
that  death  does  not,  sua  natura^  put  an  end  to  it ;  and 
that  the  only  way  in  which  it  can  be  put  an  end  to  is,  by 
performance,  or  executing  the  transaction  ordered,  or  by 
publication  of  a  recal.     And  it  is  argued,  that  a  mandate 
would  be  good  after  the  furiosity  of  the  mandant,  if  he 
had  granted  it  eo  intuitu^  and  had  said.  This  is  a  mandate 
to  be  carried  on,  even  although  I  should  hereafter  be  af- 
fected with  insanity.     In  such  a  case,  without  doubt,  all 
the  transactions  under  it,  after  the  furiosity,  would  be  va^ 
lid.     Mandates,  therefore,  >  not  perishing  sita  natura  by 
death  or.  insanity,  but  requiring  promulgation  to  be  re- 
called, and  no  promulgation  having  taken  place  here,  but, 
on  the  contrary,  the  public  being  rather  kept  in  ignorance 
•of  the  incapacity,  it  is  maintained,  that  there  is  no  ground 
for  holding  that  the  mandate  is  recalled.     Now  I  certaia- 
]y  do  say,  that  the  general  rule  morte  mandantis  ptrii  man* 
datum  is  liable  to  so  many  exceptions,  as  to  show  that 
there  must  be  a  still  more  general  principle  applicable  to 
[he  question  ;  and  such  principle,  if  it  explains  both  rule 
and  exceptions,  must  be  the  true  ground  on  which  the 
mandate  is  to  be  held  as  at  'an  end  or  recalled.     That 
principle  seems  to  me  to  lie  before  our  eyes.    All  acts  of 
the  will,  relative  to  a  man^s  affairs,  are  complete  and  iSnal 
4n  themselves,  and  have  an  effect  for  ever,  until  they  mee^ 
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1812.  with  an  obstacle,  or  until  their  fiurpose  is  accomplished; 
In  the  case  of  an  ordinarjr  mandate,  the  party  means  to  , 
get  his  aflfairs  managed  daring  a  period  not  exceeding  his 
life.  The  object  of  mandate,  in  the  general  case,  mnst 
terminate  with  life.  But,  in  many  cases,  the  act  of  the 
will  that  created  the  mandate  does  not  perish  by  the  death 
of  the  person  who  wills.  His  will  gives  plAce  to  another 
will — ^the  will  of  the  heir.  A  new  will  exists ;  and,  if 
there  are  not  other  circumstances  to  stop  or  impede  the 
impulse  of  the  former  will,  the  mandate  must  be  executed; 
The  death,  though  a  matter  of  notoriety,  does  not  extin* 
guish  the  energy  put  in  motion,  but  only  leaves  it  subject 
to  the  will  of  the  new  proprietor,  and  separate  from  it 
What  difference  is  there  between  the  nature  of  mandates 
and  that  of  trusts  ?  Trusts  are  mandates,  to  be  executed 
after  death, — mortis  cQu$a  mandates,  that  may  last  for  many 
generations.  There  is  no  difference  in  the  nature  of  the 
thing,  I  mean  in  the  common  principle  from  which  they 
derive  their  force,  though  there  is  certainly  great  difference 
in  the  mbjecta  maleriay  viz.  their  ordinary  objects.  Whe- 
ther they  endure  for  a  day  or  for  an  age,  they  plainly  de- 
rive their  whole  efScacy  from  a  past  and  completed  act 
of  the  mandant,  and  require  no  reiteration  of  acts ;  no  re-  v 
newal  of  power ;  not  even  a  continuation  of  confidence. 
The  loss  of  confidence  does  not  recal  the  mandate.  There 
must  be  an  explicit  act  of  recal  to  produce  such  a  consc^ 
quence ;  and  there  may  be  preponderating  circumstances 
to  induce  the  mandant  not  to  recal  his  mandate.  He 
may  be  of  opinion,  that  considerations  of  prudence, 
after  the  loss  of  confidence,  prescribe  the  continuance  of 
^the  mandate.    The  confidence  may  be  lost,  and  the  mm* 
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^ate,  from  the  dictates  of  temperate  wiidom'»  maj  be  pre-  181ft 
served  in  full  force.    But  this  is  not  a  new  act    A  con- 
tinued confidence  is,  no  doubt,  tbe  subsisting  operation  or 
state  of  the  same  mind,  and  the  loss  of  confidence  is  also  a 
subsisting  state  of  that  mind.  But  it  is  obvious,  that  if  the 
loss  of  confidence  is  not  a  recal  of  the  mandate,  the  sub* 
sistence  of  confidence  is  not  a  reiteration  of  it.    Confounded 
as  confidence  and  renewed  mandates  seem  to  be  bjr  the  pe« 
titioners,  nothing  can  be  more  obvious  than  that  however 
confidence  may  fluctuate,  mandates  subsist  from  their 
original  force,  unless  recalled  or  otherwise  terminated : 
their  subsistence  has  no  connection  with  the  train  of 
thought  in  the  mind  of   the  mandant.     A  man  majr 
never  think  of  his  mandatory  when  he  has  once  entered 
upon  his  course.    He  may  send  him  to  the  ultima  ihule^ 
or  the  anlipode$j  and  diuniss  him  from  his  thoughts.   The 
deed  is  done  and  he  thinks  of  it  no  more.  He  may  die  to- 
morrow, but  the  whaler  at  the  South  Pole  must  continue 
to  execute  the  mandate,  and  bring  home  the  ship.     It  is 
tbe  result  of  a  finished  act  of  the  wiH  still  operating.     It 
is  not  like  gravitation,  a  constant  renewing  and  accumu<« 
lating  power*  but  rather  like  the  force  of  impulse ;  whea 
once  communicated  to  a  body,  the  action  of  the  impelled 
substance  continues  till   counteracted    by  an  opposing 
power.     Such  is  the  nature  of  human  affairs ;  there  is  no 
necessity  for  a  continuation  or  renewal  of  any  moral  exer- 
tion to  uphold  the  mandate.     It  remains  valid  stca  naiuinig 
having  been  once  rendered  so. 

This  being  my  opinion  on  the  general  nature  of  the 
principle,  what  is  the  mandate  in  the  present  case  ?  There 
is  a  mandate  to  John  Paterson,  to  carry  on  the  business. 
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1812.    Has  there  been  any  will  exerted,  recalling  this  mandate  ? 
The  mandant  was  mad,  it  is  said,  and  became  incapable 
of  an  opposite  will.     But,  ex  concessis^  there  was  no  will 
exerted,  nor  capable  of  being  exerted  for  such  a  purpose, 
till  the  will  of  Mr  Charles  Stewart  was,  by  legal  authori- 
ty, rendered  competent  to  recal  the  mandate ;  por,  was 
there  any  legal  or  adequate  obstacle,  to  counteract  oi' 
impede  the  will  of  the  mandant.     Nothing  short  of  that 
will,  I  apprehend,  could  do  it.     It  might  be  matter  of 
indelicacy,  impropriety,  and  rashness,  for  the  mandatory 
to  continue  to  act  under  such  circupcistandes,  or  it  might  h€ 
Virtuous,  filial,  and  expedient.     All  that  is  to  be  settled 
between  him  and  the  curator  bonis.    But,  was  there  any 
recal  that  disabled  his  actings  ?  Was  he  not  in  the  pub- 
lic possession  of  the  whole  funds  of  this  gentleman,  sit^ 
ting  in  his  counting-house,  and  employing  them  according^ 
to  his  discretion  ?  And  can  it  be  doubted,  that  he  wa^ 
there  possessing  the  fullest  competency  for  carrying  on 
the  whole  operations  ?  This  was  the  aspect  of  institor^x-< 
hibited — the  advertisement  to  the  public.      If  a  personi 
does  not  provide  for  his  own  lunacy,  but  trusts  to  the 
protection  of  his  friends,  he  must  suffer  the  consequences 
of  any  omission  or  neglect  of  theirs.     Youf  Lordship^ 
must  believe,  that  David  Paterson  trusted  in  this  manner 
to  bis  friends ;  and  if  his  friends  omitted  to  take  mea-' 
sures  for  securing  his  property,  there  may  have  been  a 
wtfnt  of  that  prudent  controul,  necessary  to  check  any 
rashness  of  his  mandatory.     But,  is  the  public  to  blame  ? 
Are  the  creditors  to  blame  ?  Seeing,  as  they  did,  this  gen- 
tleman surrounded  with  all  the  evidence  that  could  be 
required  from  the  recognized  institor  of  his  father.     My* 
opinion  certainly  is,  that  until  thete  was  a  mind  compe-- 
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tent  to  recal,  John  Paterson  was  the  subsisting  manda-   1813. 
toiy  of  Darid  Paterson,  and  that  the  very  insanity  itself 
tended  to  prolong  his  office,  and  was  by  no  means  fatal 
to  it     The  incapacity  to  recal !    Why  should  that  put 
an  end  to  a  deed  already  granted  ?    Such  a  measure  must 
be  provided  for  by  the  legal  mamigement  being  created, 
and  a  new  capacity  competent  to  recal  created  and  ex* 
ercised,  before  the  public  can  be  interpdled.    This  view 
of  the  matter  derives  a  great  deal  of  strength  from  the 
very  able  argument  maintained  at  the  Bar,  as  to  the  effect 
of  a  bmiafidt  dealing  with  a  person  who  has  a  recalled 
mandate,  or  a  mandate  which  had  been  circumscribed  by 
a  public  advertisement  over  the  threshold  of  his  shop, 
with  the  limitation   obliterated  in  the  inscription;   for 
even  in  that  case,  where  the  recal  or  the  limitation  is  not 
publicly  known,    your  Lordships  have  the  evidence   of 
many  authorities,  that  the  Roman  law  holds  the  btmajidc 
dealer  to  be  safe.     Now  this  surely  affords  an  argument 
o  fortiori  for  the  creditors.     Indeed  your  Lordships  see, 
that  in  this  case  there  is  no  recal  at  all.     The  mandate 
remains  at  its  full  breadth,  without  a  mind  existing  com« 
petent  to  recal  it.      In  the  case  stated  by  the  Roman 
lawyers,  there  was  a  recal,  and  the  mandatory  was  in 
peidma  Jide ;  he  knew  that  his  mandate  was  recalled,  or 
circumscribed.      He  proceeded  however  to  act  upon  it, 
and  yet  it  is  laid  down,  that  he  binds  the  mandant.  Here, 
there  is  no  proper  mala/ides  on  the  part  of  John  Paterson. 
He  might,  or  he  might  not  be  guilty  of  great  indelicacy 
or  impropriety,  but  what  had  the  public  to  do  with  that  ? 
The  mandate  stood  unrecalled ;  he  acted  under  it ;  all 
the  world  dealt  with  him ;  and  they  had  no  occasion  to 
look  farther  than  his  recogpized  situation.     Some  of  the 
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1813.  oU  getttleman^B  frienib,  particulaErly  Mr  Mandenton,  mg« 
gie»ted  the  propriety  of  some  controal ;  but  nothing  was 
done*  Was  not  the  public  then  left  at  perfect  lib^y  to 
go  on  ?  Suppoie  thej  had  known  the  sttuation  of  David 
Faterson*  I  think  they  were  entitled  to  go  on.  It  was 
not  th4r  business  to  enquire,  whj  a  tutor  at  law  was  pot 
appointed.  The  public  institor  remainad  at  the  head  of 
the  business ;  was  it  their  pibrince  to  ddubt?.  And  would 
it  not  shake  the  security  of  all  such  dealings,  if  your 
Xiordships  were  to  put  out  your  hand,  and  touch  transac**  >^ 
tions  upon  the  stability  of  which  all  the  worid  had  an 
ostensible  title  to  rely,  and  did  in  fact  rely.  It  would  be 
obviously  unjust,  to  impose  upon  the  public  the  burden 
of  enquiring  into  the  situation  of  David  Paterson,  with* 
Ottt  conferring  on  it  also  .the  means  of  doi^g  it  oompe* 
tently  and  effectually.  But  the  puUic  had  no  means  to 
investigate,  to  try,  and  to  determine  the  actual  condition 
of  David  Paterson,  or  the  true  nature  and  extent  of  his  in- 
disposition. Was  it  mere  low  spirits  and  love  of  retirement? 
Qr,  was  it  an  actual  derangement  of  intellect ;  and  had  it 
the  aspect  of  being  a  transient,  a  lasting,  or  fin  incurable 
malady  ?  Dealers  and  creditors  had  no  competent  method 
of  obtaining  more  satisfaction  than  David  Paterson,  when 
certainly  some  mtiiiti»^  had  thought  proper  to  affinrd  them. 
His  univenal  mandatory  continued  to  act.  His  maua  stood 
in  the^H^m,  and  the  institor  there  continued  to  transact 
his  business.  Nothing  was  done  by  his  family  or  friends, 
to  impeach  these  public  testimonies  of  power,  competent 
to  bind  David  Paterson,  and  the  public  had  no  means  of 
searching  into  his  domestic  privacy.  The  public  ought 
not  to  suffer  from  any  possible  indifference  upon  the  part 
of  David  Paterson^s  friends  and  family,  nor  for  any  inde^ 
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licacy  or  rasliness  on  the  part  of  bis  institor,  more  than  for    1812. 
the  actual  malversations  of  the  institon 

It  was  said  that  the  statute  law  of  the  lai^d  cuts  down 
$11  deeds  done  by  an  insane  persohy  from  the  .period  of  his 
insanity,  as  fi^ed  by  the  verdict  of  a  jury ;  and  there  is 
no  doubt  that  it  does.  But  the  deeds  of  a  mandatory^ 
whose  powers  are  derived  from  a  commission  granted  be- 
fore the  insanity,  are  not  the  deeds  of  an  insane  person. 
It  is  said  that,  in  this  case,  John  Paterson^s  commission 
bears  that  his  deeds  were  to  be  as  valid  only  as  those  of 
David  Paterson  himself;  and  that  as  David  was  insi^ne,  and 
bis  deeds  were  of  no  force,  so  neither  could  the  deeds  of 
John  Paterson,  by  the  express  terms  of  his  commission, 
possess  more  force  than  those  would  have  possessed  of 
David  himself.  This  perhaps  is  too  palpable  fi  quibble  to 
deserve  any  remark^  since  it  is  obvious  that  the  deeds  al- 
luded to  in  the  commission  are  the  deeds  of  David  Pjater- 
son  sana  mentis^  and  that  of.  course  the  only  legitimate 
construction  of  the  commission  is,  that  John  Paterson^s ' 
deeds  under  it  would  be  just  as  valid  as  David  Paterson^s 
would  have  been,  had  he  performed  them  himself  and 
been  saiut  mentis. 

Having  delivered  this  opinion,  I  presume  it  will  be  uif- 
derstood  that,  however  clear  I  may  be  at  present,  I  do 
not  mean  to  preclude  myself  from  altering  it  altogether 
if  I  shall  see  cause;  and  that  I  reckon  superfluous  to 
touch  upon  these  cases  where  John  Paterson  may  have 
been  rash  enough  to  h^auctor  in  ran  suam^  or  grant  ac* 
commodatipns  to  himself  in  a  separate  character.  It  is  a 
general  rule  in  morality  and  law,  that  a  manager  cannot 
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1812.  be  au/doT  m  rrm  «iMt«t,  and  third  partieB  are  bound  to  no** 
tice  this  maxim  unnifUMipu  dAet  tart  canditimum  efm  cmH 
quo  cmUrahii.  In  this  view  of  the  matter,  I  can  easily 
conoeir^  that  there  may  be  difficult  questions  to  decide 
upon  then  and  all  claims  of  crediton  m  a  Subsequent 
ranking ;  much  may  occur  as  to  which  I  do  not  mean  ta 
say  any  thing  at  piBsent. 

LORD  GL&NLEE. 

I  have  no  idea  that  we  can  recal  this  sequestration  any 
ttiore  than  we  could  have  refused  to  grant  it  at  first.  In- 
deed the  conclusion  now  is  stronger  in  favour  of  the  se- 
questration than  it  was  then,  for  there  was  then  no  alle- 
gation that  the  debt  is  fnnditus  void ;  and  had  there 
been  any  evidence  of  this  allegation,  there  can  be  no 
doubt  that  it  would  have  been  stated.  But  so  far  from 
this,  there  is  a  very  express  statement,  that  Patersott 
had  funds  of  Spencers  when  the  bill  was  drawn,  so  that 
the  debt  itself  was  a  good  debt.  This  bill  was  truly 
drawn  on  Dsivid  Paterson,  who,  at  the  time,  was  owin|; 
Spence  a  much  larger  sum.  Now,  if  that  be  the  case, 
suppose  there  were  no  such  thing  as  the  law  of  sequestra- 
tion at  all,  can  there  be  any  doubt  that  a  poinding  would 
have  been  sustained  upon  it  ?  Although  it  tnay  be  said 
that  a  bill  granted  by  a  madman  or  his  manager  or  insti- 
tor,  is  not  per  se  sufficient  evidence  of  the  debt,  yet 
when  I  see  it  supported  by  other  and  conclusive  evidence, 
would  1  ever  suspend  the  diligence  ?  In  short,  there  are 
no  grounds  upon  which  we  can  at  present  say  that  there 
is  not  a  debt  due  by  David  Paterson  ;  and  that  being  this 
ease,  upask  what  grounds  can  we  recal  the  sequestration^ 


It  would  be  a  rerj  dificult  question^  if  we  had  sufficient  igigj 
eridence  before  us  that  there  was  no  groilnd  for  this  debt ; 
since  perhaps  there  might  be  some  difficulty  in  allowing 
other  creditors  to  found  upon  that  debt.  But  when  no> 
such  thmg  is  made  out  to  us^  bow  can  we  possiblj  recal 
the  sequestration  ?  In  this  view  I  am  almost  dirinclined 
to  enter  into  the  other  question ;  and  all  I  mean  to  saj  up^ 
on  it  at  present  is^  that  I  do  not  considu*  the  true  source 
of  the  claims  to  oonsist  in  any  thing  that,  waa  done  after 
the  old  man''s  insanity.  They  depend  itpon^  and  ore  the 
result  of  a  certain  risk,  which  he  undertook  when  he 
granted  the  mandate.  It  is  not  a  just  tiew  of  the  am 
to  suppose  that  there  are  only  two  people  concerned.  The 
man  who  grants  a  procuration  of  this  nature^  comes  un^ 
der  engagements  to  the  whole  worid,  and  necessarily  un^ 
dertakes  the  risk  of  erery  circumstance,  not  of  public  noi 
toriety,  that  puts  an  end  to  the  mandate.  Suppose  three 
persons  were  present  when  a  procuration  of  this  sort  is 
granted ;^r«f,  He  who  grants  the  mandate;  2d^,  The  man* 
datory ;  and,  3d(y,  A  person  to  represent  the  whole  world. 
This  last  person  may  be  conceived  to  say^  <  This  is  all  very 
well,  but  we  do  not  know  but  you  may  die,  or  wilfully  recal 
the  mandate,  or  go  mad.^*-*'  O  !  but  (says  the  mandant) 
you  will  still  be  perfectly  safe  to  deal  with  the  mandatory,* 
because  it  is  fair  and  just  that  the  risk  of  all  this  should 
lie  upon  m&^  This  seems  to  me  to  be  precisely  the  sort 
of  obligation  which  the  law  presumes  evety  man  to'coo^ 
tract  in  similar  cases.  Supp«ise  a  man  in  sound  mind  poi^ 
chases  a  bill  for  value  from  the  holder.  He  takes  upoai 
himself  the  risk  that  he  shall  give  due  notice  of  the  dishoi' 
wmr.  But  if  he  become  mad,  and  the  due  negociatioii  be 
thus  neglected,  will  he  be  restored  against  this  ndfehantar 
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1813.  bj  saying,  *  I  was  not  in  my  sound  senses,  and  there-*' 
fore  incapable  of  giving  proper  notice  F^  I  Iiave  no  idea 
of  such  a  thing.  He  undertook  the  risk  when  he  pur- 
chased the  bill  The  consequence  must  therefore  fall  up* 
on  himself,  and  not  upon  those  who  had  no  means  of  sup- 
plying his  defect  Now^  granting  that  the  procuration 
necessarily  came  to  an  end  quoad  all  those  who  knew  of. 
the  insanity,' yet,  with  respect  to  those  who  did  not  know, 
he  and  his  estate  must  stand  the  consequences.  How  the 
matter  may  be  adjusted,  with  reference  to  such  creditors 
as  knew  of  the  insanity,  I  do  not  at  present  say.  I  think 
that  if  a  man  really  and  truly  advanced  money,  which 
was  applied  for  behoof  of  David  Paterson^  although  he 
knew  of  hb  insanity,  still  his  claim  would  be  good.  But^ 
on  the  other  hand,  if  he  knew  that  the  son  was  applying 
the  money  for  his  own  behoof,  I  should  rather  think  his 
recourse  lost 

LORD  GILLIES. 

My  opinion  is  much  the  same  with  that  of  such  of  youi^ 
Lordships  as  have  already  spoken.  It  is  certainly,  in  the 
first  aspect  of  it,  a  most  distressing  case.  Both  parties  are 
inbonafide^  and  both  have  strong  pleas  of  equity  and 
favour.  On  the  one  hand  there  are  honafiit  creditors, 
endeavouring  to  recover  debts  that  are  justly  due ;  and  on 
the  other  hand,  the  children  of  a  lunatic,  endeavouring  to 
aave  a  part  of  what  he  had  fairly  gained  by  a  life  of  indus- 
try. In  the  strictest  sense,  therefore,  both  parties  are 
atruggling  it  damno  vitando.  Some  blame  was  thrown  on 
the  conduct  of  the  lunatic^s  relations,  but  I  see  no  ground 
whatever  for  it     It  is  true  that  after  the  derangement  of 
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Darid  Patenon,  they  aUowed  matters  to  go  on  as  formerly  i812. 
for,  several  years.  But  I  do  ndt  feel  myself  at  liberty,  in 
any  case,  to  ascribe  that  to  bad  motives,  which  I  can 
ascribe  to  good  motives ;  and  it  does  not  appear  to  me, 
that  Mr  Paterson^s  wife  and  children,  in  refraining  from 
any  interference  opon  this  sulgect,  were  guided  by  any 
considerations  of  advantage  or  disadvantage,  or  that  such 
things  ever  entered  into  their  heads.  Their  silence  pro- 
ceeded from  the  very  natural  feelings  of  delicacy,  and 
firom  their  aversion  to  bring  the  old  man  in  any  respect 
before  the  public  eye.  Such  an  imposition,  even  if  it  had 
been  really  practised^  could  not  in  any  shape  have  availed 
tlie  creditors ;  for  as  long  as  the  recovery  of  David  Pater- 
son  is  a  possible  or  probable  event,  it  is  his  interest,  and 
that  alone  which  the  law  contemplates ;  and  his  interest 
ought  not  to  suffer  fh>m  any  thing  done,  or  omitted  to 
be  done,  by  his  relations. 

This  is  a  petition  for  a  recal  of  a  sequestration.  I 
conceive  the  grounds  of  it  to  be  relevant,  because  it  is  al- 
leged that  there  is  no  insolvency,  and  consequently  no 
debt.  I  think  we  are  called  upon  to  enquire,  and  to  see, 
whether  there  be  prima  fieit  evidence,  vrith  regard  to  the 
debts  upon  which  the  sequestration  proceeds.  The  pleii 
is,  that  they  were  contracted  by  a  mandatory ;  that  man- 
date expires  by  death,  and  that  furiosity  is  equal  to  death. 
This  doctrine  is,  no  doubt,  generally  true ;  but  the  qu§s-' 
tion  is,  whether  it  ap|dies  to  this  case,  or  leads  to  the  in- 
ference, that  there  is  no  debt.  With  regard  to  that  ques- 
tion, I  certainly  hold  insanity  to  be  equivalent  to  death. 
)t  is  true,  that  death  is  more  notorious,  and  the  presump-. 
t|on  may  certainly  be,  that  death  is  known  where  i( 
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1618.  would  be  tliat  iniaEnitj  is  not  known.  But  that  goes 
merely  to  the  question  of  the  tmiajUUs  of  the  party.  I 
hold,  that  furiosity  itself  must  just  have  the  same  effect  as 
death ;  indeed  J  think  there  is  ground  for  the  distinction 
drawn  by  the  Lord  Advocate,  that  insanity  is  a  stronger 
case;  because,  in  the  caseof  death,  the  heir  immediately  ap« 
pean  to  the  world,  while  there  is  no  person  whatever  to  i^ 
pear  in  the  case  of  insanity.  In  answ^  to  this  it  is  said.  Id, 
That  though  a  mandate  expires  by  denth,  yet  third  par- 
ties, ignorant  of  the  past  and  contracting  bonaji^,  must 
be  safe ;  and,  2dlyy  That  this  is  not  merely  the  case  of  a 
simple  mandate,  but  a  praposkura^^^hBt  John  Paterson 
was  an  institor ;  and  farther,  that  the  mandate  was  truly 
granted  with  a  view  to  this  very  event  of  insanity.  I 
cannot  eioictly  subscribe  to  either  of  these  propositions. 
In  the  case  of  a  special  mandate,  I  am  not  prepared  tit> 
say,  that  the  bonajidea  of  a  third  party  Will  "be  sufficient. 
Put  the  case,  that  David  Paterson,  when  he  went  to 
London,  in  place  of  granting  this  mandate,  had  granted  a 
mandate  to  sell  the  estate  of  Coaterton,  and  that  his  son 
had  proceeded  to  enter  into  a  minute  of  sale,  by  virtue  of 
this  special  mandate ;  I  think  it  a  matter  of  great  doubts 
whether  David  Paterson  could  now  be  compelled'  to  im- 
plement that  agreement ;  or  if  he  had  given  a  mandate  to 
purchase,  and  the  mandato/y,  after  a  lapse  of  years,  had 
purchased  accordingly,  would  the  mandant  have  beei^ 
bound  to  implement?  I  certainly  think  not.  And  in 
the  case  of  special  mandates,  therefore,  I  cannot  think 
that  bona  fidei  entitles  the  party  to  insist  for  imple- 
ment. The  Btcond  plea  is,  That  this  mandate  was  grant- 
ed by  David  Paterson,  with  a  view  to  the  very  event 
which  has  happened ;  and  that  John  Paterson  wzs  there- 


A^Aursv  9AVI9  FAMEapy^  Ks^.  &i;.  347 


bf  OQBstitiitet  aa  io^titar.  But  diis  cert^i^ljr  d^ierve^  a  1812. 
great  dieel  mor^  eooaMeration.  I  oawvoi  thiak,  tM  th^ 
mandate  was  iat«iida4  to  enaUe  ik^  «ob  to  a^t  duruig  his 
Iatli9r'«  iflWNiity.  It  was  Aati»raUy  accoupted  for  ^y  what 
happened  at  the  tiine^  and  n^tbi^g  noi^  aeiema  to  have 
been  mcMt,  than  that  he  abpuld  ^Utend  to  his  father's 
busioeM  19  his  ab^enee.  Farther,  I  Hiust  be^  leave  to 
dpiibt)  whether  a  party  is  entitled  to  grant  a  mandate  to 
another^  i^ving  Ml  power  to  mani^  his  aftairv  in  case  of 
his  insanity.  The  law  then  int^eres  to  place  the  man- 
agemoit  in  other  hapds»  or^  at  kast,  it  gives  power  to  the 
i!alatioins»  by  the  well  known  foriq  of  aervi^e,  to  undertake 
the  mnnageinent ;  and  H  is  e^artain,  that  the  powers  of 
thil  or  any  other  mandatory  would  be  superseded,  at  any 
tinie,  by  the  service  of  thf^  tutor  at  Inw ;  biit  it  would  be 
a  foleeism  to  hold,  that  the  greats  power  can  be  9uper* 
seded  by  the  less.  I  \^ye  groat  dpubts,  whene  a  person  is 
iosani^  how  f^  his  tnt^  c;i»n  go  on  for  «  series  of  years^ 
tranaspting  ^ecti4ally  with  all  the  wf^rld  ^  and  if  a  tutor 
<;aiMlPt  do  so,  miiph  le9^  can  the  mandatory.  It  is 
aaid,  however,  that  the  party  here  w^s  an  jnatitor ;  and 
no  doubt  he  wf^  «Ok  But  still  I  doubt,  whether  he  could 
bind  the  estate  to  third  parties  whp  were  aw^rf  of  the  in^ 
sanity. 

It  is  very  true,  that  thi^  «nay  not  hav^  been  known ; 
and  I  believe  it  waa  net  known  to  some  of  the  ^xeditors. 
But  circumstances  may  happen  to  render  it  notorious. 
Suppose,  for  instance,  that  David- Paterson  had  committed 
munder;  th$t  he  hfd  -b^ea  bi^ought  to  the  bar  of  the 
Gonrt  of  Justiciary ;  theit  up^anijty  w^e  pJeeded,  and  that^ 
pn  the  end,  your  Lprd^hips  had  directed  him  to  be  takei| 
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care  of  by  his  friends ;— Would  parties  have  been  in  safetyr 
to  contract  with  his  mandatory  ?  For  example,  would  th^ 
jurymen  who  sat  upon  his  trial  have  been  in  safety  to  do  so  P 
I  conceive  that,  in  such  a  case,  they  are  in-jnalajlde^  or 
rather  that  their  entire  knowledge  of  the  lact  would,  in 
the  eye  of  law,  have  disqualified  them  from  dealing  with 
the  mandatory ;  and  I  hold,  that  this  presumed  bma  fides 
is  the  foundation  of  all  the  authorities  in  favour  of  the' 
great  powers  of  the  institor.  They  all  proceed  upon  (he 
implied  btmajides  of  the  parties,  who  believe  he  i^  acting 
for  one  of  whom  they  know  nothing,  farther  than  that  he 
has  created  such  powers.  The  maxim*  unusquisque  dAei 
scire  conditionem  ejus  am  quo  anUrahit^  it  is  said,  cannot 
be  applied  against  the  cl'editors.  They  see  the  institor 
placed  in  the  shop,  or  warehouse^  with  all  the  ensigns  o{ 
trust  and  authority ;  and  they  are  not  bound  to  enquire 
farther.  But  if  it  is  certain  that  they  knew  the  powers 
of  the  institor  to'  have  ceased,  their  want  of  bona  fides 
must  instantly  operate  against  them.  Though  neither  06 
the  pleas  maintained  by  the  creditors  are  good  separately, 
I  am  of  opinion,  that  both  together  ar^  sufficient,  viz. 
that  some  of  them  were  in  band  fide  ;  and  that,  in  this 
case,  John  Paterson  was  acting  as  an  institor.  It  is  more 
just,  that  the  loss  should  fall  upon  the  mandant,  not  in 
consequence  of  any  thing  done  by  him  in  his  insanity,  but 
of  an  act  of  imprudence  committed  by  him  in  sound  mind, 
than  upon  the  creditors,  to  whom  no  blame  whtftever 
is  imputable. 

At  first,  I  confess,  I  was  inclined  to  recal  the  seques- 
tration ;  but  when  we  come  to  the  consideration  of  that 
point,  I  think  it  is  altogether  impossible  that  we  should- 
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do  8IK  ^Tliis  is  not  an  alkgation,  that  the  debt  does  iiofc 
exist,  but  rather  that  the  value  is  insufficient.  But  unksa 
it  can  be  alleged,  that  no  debts  were  due  at  the  period 
when  the  sequestration  was  awarded,  it  must  stand  good. 
It  is  said,  that  there  were  only  two  debts  due ;  «ul>  at 
any  rate,  unless  it  can  be  alleged  that  no  debt  whatever 
19  due,  -there  is  no  pretence  whatever  for  recalling  the 
sequestration. 

There  may  be  many  questions  still  open  to  discussion 
in  the  ranking,  as  to  the  validity  and  effect  of  different 
debts.  These  questions  may  be  attended  with  great  dif- 
ficulty ;  and  I  certainly  do  not  mean,  at  present^  to  give 
any  opinion  wbatfsver  upon  the  subject. 

LORD  CRAI6IE. 

The  Judge  who  has  now  spoken,  has  delivered  so  clear- 
ly the  opinion  that  t  entertain,  that  it  will  not  be  neces^ 
sary  for  me  to  trouble  your  Lordships  at  any  length* 
The  only  point  in  which  I  differ  from  his  Lordship  is^ 
that  I  conceive,  in  this  case,  John  I'at^rson  was  not  an 
institor.  That  person  if  truly  made  the  master  of  the 
trade,  and  carries  it  on  in  his  own  name ;  now  John  Pa- 
terson  was  merely  a -i^andatpry,  and  that  of  a  special 
kind.  The  only  objects  entrusted  to  him  were  the  busir  * 
ness  of  an  insurance-broker  and  a  banker.  I  do  not  con- 
ceive that  he  could  have  granted  a  lease,  or  sold  the 
estate  ;  and  althou^  I  shpuld  not  hold,  that  the  procura- 
tion fell  by  David  Paterson^s  return  to  Scotland,  yet  if  th^ 
son  proceeded  in  discounting  bills  after  that  period,  I  am 
^f  (pinion  tha(  they  are  good  for  nothing.    I  do  no^ 
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1812.  tiuMk  that  the  public  can  be  hrid  as  ignimaiiC  of  the  pvocii* 
fstiMi.  There  was  nothing  to  hinder  them  to  knoir  of 
it.  All  those  whoheU  obligations  signed  per  prosara^ 
tion  of  David  Paterson,  nsost  he  held  to  hare  kacm  the 
whok  conditbns  of  it 

At,  present,  howerer,  the  proper  object  of  enquiry  is. 
Whether  the  sequestration  can  be  recalled  or  not ;  and  i 
am  quite  clear,  that  it  cannot  be  recalled. 

« 

LORD  JUSTICE  CLERK  (Boyle.) 

This  is  a  case  of  a  very  distressing  nature,  and,  at  the  \ 

same  time,  of  the  utmost  importance  to  the  commercial 
interests  of  the  nation,  and  we  owe  it  both  to  the  parties 
and  to  the  country,  not  to  withhold  the  opinions  we  have 
formed  upon  a  subject  of  such  moment.  I  shall  not  re- 
peat what  has  been  already  stated,  as  to  what  I  conceive 
to  be  the  absolute  bar  to  the  recal  of  this  sequestration  ; 
because,  although  there  were  some  little  doubt  as  to  the 
debt  in  question,  we  cannot  take  it  for  granted  that  there 
are  no  other  debts.  Nay,  we  have  been  tcrfd,  that  there 
are  at  least  two  debts,  which  would  of  themselves  have  af- 
forded a  sufficient  obstacle  to  the  recal  of  the  sequestration. 
But  a  general  ground  is  stated  for  inducing  your  Lord- 
ships to  cut  down  the  whole  proceedings,  to  restore  the 
estate  to  the  curator  bonis y  and  to  reverse  every  thing  that 
has  been  done,  viz.  that  the  procuration  necessarily  fell  to 
the  ground,  from  the  moment  of  David  Paterson'^s  insani- 
ty, and  that  all  the  subsequent  transactions  which  follow- 
ed upon  it,  are  consequently  void  and  null.  I  do  concur 
in  thinking  that  the  bare  discussion  of  such  a  questio^^ 
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in  tbU  great  cxnnmerciBl  coutitry^'  ii  an  evil  0f  Uie  gratert   1812. 
iMgaritiifc,  and  that  ike  qneslion  Itself  it  one,  whicli  if  not 
proved  to  fae  as  dear  as  the  sun  at  tioon-<da]f  ,  ought  not  ta 
receive  the  slightest  counteaaBce  from  jonr  Lordships. 
TJpoii  what  ground  is  it  maintained,  that  all  these  transact 
tipns  are  good  for  nothing.    Down  to  the  period  of  the 
failure  of  Paterson  and  Ker,  this  procuration  wasuntferm^^ 
Ij  acted  upon,  reeeired,  and  recognized  in  every  bankSng- 
bouse  in  this  city,  with  two  trifling  exceptions.    But  from 
1805  down  to  1800,  not  the  smallest  doubt  seems  to  have 
been  insinuated,  thlit  the  actings  df  John  Paterson  were  va* 
lid  and  dfectual;  the  whole  business  in  the  house  was  con- 
dueled  bj  John  Patenon,  and  die  world  at  large  transacted 
srith  bitn,  without  the  least  doubt  or  hesitation  ;  and  when 
the  procuratiein  ikiet  with  such  general  and  implicit  oon& 
dence  in  this  city^  was  it  wonderful  that  it  should  be  act- 
ed u|Mm  by  persons  at  a  distance  ^    The  very  statement 
carries  upon  the  ihce  of  tt  an  appearance  of  bona  JUtny 
which  it  is  impossible  to  iose  sight  of.     I  have  no  doubt 
Uiat  ihece  may  be  efFcumstances,  wHb  regard  to  particular 
debts,  such  asy  where  the  parties  knew  of  the  insanity, 
knew  that  John  Paterson  was^exceeding  the  powers  and 
limits  of  the  procuration,  and  yet  dealt  with  him,  in 
which  the  general  role  may  admit  of  exceptions.     These 
are  fit  questions  for  the  ranking,  but  it  would  be  pi*em»- 
ture  to  give  any  opinion  upon  them  at  present.    Notwith- 
standing, however,  that  no  interference  took  place  on  the 
part  of  the  family,  and  that  every  thing  went  on  without 
interruption,  untti  the  failure  of  Paterson  and  Ker,  we 
are  now  told,  tliat  mandates  perish  by  the  death  6[  the 
mandant,  that  insanity  is  equal  to  death,  and,  consequent* 
ly,  that  an  transactions,  without  exception,  must  be  con- 
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1812.  aidered  void  and  null,  from  the  date  of  David  PatersonV 
ioBanitj.  But  if  this  b  to  be  the  case,  things  must  be  re- 
stored from  the  beginning,  and  broad  as  this  role  is,  there 
are  equally  clear  exceptions  from  it,  not  only  in  the  Ro- 
man law,  but  in  the  laws  of  all  Europe.  One  of  these  I 
cannot  possibly  overlook,  as  it  applies  very  strongly  to 
the  case  of  John  Paterson,  even  if  he  had  not  been  an  in- 
stitor,  although  I  am  perfectly  clear  that  be  was.  It  is 
laid  down  by  Ulpian,  that  where  a  person  is  set  over  a 
particular  branch  of  business,  under  certain  restrictions,  if 
such  restrictions  are  not  duly  notified  to  the  public,  all 
transactions  with  him  will  be  good,  without  regard  to  such 
restrictions,  and,  even  though  they  are  exhibited  in  writ- 
ing above  his  door,  still  if  they  should  be  ckfaced  by  acci* 
dent,  or  by  the  fraud  of  the  pr^tpaaituSf  the  frop<men$  con- 
tinues bound  to  third  parties.  Seeing  this,  and  looking  to 
the  English  opinions  which  are  contradicted  by  no  authori- 
ty in  our  own  law,  I  confess  I  have  not  a  doubt  upon  the 
subject  As  to  the  actings  and  authority  of  the  mandator 
ry  they  were  known  to  the  whole  world.  Intimation  was 
particularly  necessary  in  such  a  case,  because  no  person 
^ould  be  ignorant  of  the  existence  of  the  procuration,  see- 
ing, as  they  did,  cash  accounts  settled  per  procuration, 
and  transactions  of  the  greatest  magnitude  daily  entered 
into  and  completed  in  the  same  manner,  and  John  Pater- 
son, in  his  whole  conduct,  identified  with  his  father.  Care 
was  taken  by  the  relations,  that  the  situation  of  the  old 
man  should  be  little  known.  I  do  not  mean  to  impute  any 
moral  blame  to  these  persons;  but  they  are  certainly 
chargeable  with  inddicacy ;  and,  at  any  rate,  the  world 
has  nothing  to  do  with  this,  as  they  were  clearly  in  bona 
^^,  as  long  as  they  were  not  certiorated  of  the  true  situa^ 


AGAINST  OAYIB  PATXRSON,  ESQ.  &C.  26S 

Uon  of  David  Patersen.  Take  the  case  with  which  your  1812. 
Lordships  are  too  often  conversant,  and  which  arises  from 
the  dissolution  of  a  mercantile  coiii)iany.  We  have  all  had, 
access  to  know  of  the  calamities  which  frequently  fall  upon 
families,  where  a  person  retires  from  a  copartnery,  but 
fails  to  give  due  and  proper  notice  to  the  public  that  his 
interest  in  the  concern  has  ceased,  and  the  consequence  is, 
that  he  himself  or  his  family,  at  the  distance  of  years,  are 
frequently  subjected  in  payment  of  the  whole  company^s 
debts.  Now  where  is  the  difference,  in  principle,  between 
such  a  case  and  the  present  ?  Where  a  party  has  been 
once  vested  with  a  certain  character,  the  world  is  entitled 
to  deal  with  him  upon  the  faith  of  that  character,  until  he 
be  divested  of  it  by  public  notification.  The  world  must 
be  put  on  their  guard,  and  interpelled  from  contracting 
with  a  person  in  such  circumstances,  otherways  he  or  his 
constituent  must  continue  liable ;  and  precisely  the  same 
principle  applies  to  the  present  case.  I  shall  not  enter  in- 
to the  circumstances  of  particular  debts ;  as  the  only  ques^ 
tiota  before  us  at  present  is,  whether  we  are  to  recal  the 
sequestration,  which  I  am  perfectly  satisfied  we  cannot^ 
and  ought  not  to  do. 

The  Court  then  pronounced  an  interlocutor^  refusing  to 
recal  the  sequestration. 

Counsel  for  John  Pollock  and  tb^creditoi^  Clerk,  Crail^ 
stoun,  &c. ;  Agents,  Gibson,  Christie,  and  Wardlaw.-^ 
Counsel  for  Oavid  Paterson  and  hi^  curator  Inmis^  Lord 
Advocate,  Buird ;  Agent,  Charles  Stewart,  (V;  S. 
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A0AIH8T 
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AVD  OTHERS. 


1812.  For  a  nnmber  of  jear^  past,  a  remaritable*  change  had 
been  attempted  in  the  established  modes  of  salmon  fishing 
ill  Seolland,  bj  the  introduction  «of  a  complicated  machine^ 
known  under  the  name  of  a  atakt'-ntt,  the  legality  of  which^ 
and  the  right  of  particular  heritors,  to  prevent  its  adop* 
tkn,  have  been  made  the  subfect  of  ^ery  keen  and  obsti- 
nate litigation.  The  apparatus  in  question  cc^sists  of 
an  immense  sheet  of  coarse  net-work,  with  meshes  of 
about  three  inches  in  diameter,  stretdied  upon  stakes  fix- 
ed into  the  ground,  at  convdfiient  distances^  getierally  in 
Men  or  friths,  where  the  sea  ^bs  and  flows,  and  ex^ 
tending  either  obliquely,  (v  in  a  sig-zag  direction,  from 
high  to  low  water  mark.  At  various  parts  of  this  line 
t>penings  are  left,  which  lead  into  wide  inclosures  of  simt- 


^1 


TBfe  CAM  OF  JOnr,  BUXB  OP  ATBOL,  &»  ^^ 

lor  aei-work>  ond  ai^rOM  tlic  top  of  tliisse  openiogd  o  n^t  ^^^^* 
18  fitted*  which)  rising  And  falling  with  the  tide^  acts  as  A 
soft  of  valre  to  prevent  the  fish  which  have  entered  with 
the  flow  of  the  tide,  from  returning  with  the  ebb.  The 
inolasaret,  of  ooime,  vary  in  shape  and  extent,  according 
to  the  nature  of  the  ground,  bnt  their  general  form  and 
opemtion  nmy  be  conceived  from  the  foregoing  descrip 
tioB« 

Th6  extraordinary  success  which  attended  this  mode  of 
fishing  in  the  Frith  of  Solway,  naturally  led  to  its  intro«. 
ductioa  in  other  parts,  and  particularly,  between  the 
years  1797  and  1600,  the  proprietors  and  lessees  of  the 
aaluMMi  fisheries  along  the  coasts  of  the  Tay,  began  to 
lay  aside  the  fishing  tackle  previously  in  use,  and  to  be^- 
take  themselves  to  the  new  machinery.  Similar  effects 
wett  here  &und  to  attend  the  sidistitation  of  the  new  ap- 
pantus,  in  room  of  the  comparatively  inefTectual  means 
formerly  practised ;  and  the  result  was  a  large  and  rapid 
increase  in  the  produce  of  all  the  fisheries  where  this  im- 
proved method  was  employed.  The  sudden  gains  t>f  the 
proprietors  of  these  fishings,  however,  were,  from  the 
beginning,  viewed  with  considerable  jealousy  by  the  up^. 
per  heritors,  who,  in  fact,  considered  them  in  no  other 
light  than  as  a  positive  diminution  of  their  own  profits; 
and  being  advised  that  the  use  of  stake^nets  is  contrary  to 
ls(w»  as  falling  under  the  prohibitions  of  various  Scotch 
statutes,  i^inst  particular  modes  of  fishing,  they  re« 
solved  to  take  measures  for  getting  them  suppressed  by 
legal  anthority.  For  this  purpose,  in  June  1799,  a  bill 
of  'Suspension  and  interdict  was  presented  to  the  Court  of 
Session^  on  behalf  of  the  Earl  of  Kinnoul,  Lord  Grayi 
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1812.  and  other  proprieton  and  lessees  of  fishings,  on  thi?  riirer 
Taj^  against  James  Hunter,  E^.  of  Seaside,  and  the 
tacksmen  of  his  fishings  at  Seaside,  complaining  of  the 
mode  of  fishing  by  stake-^nets,  as  illegal  and  injurious,  and 
piraying  that  it  might  be  prohibited.  Upon  this  ^plica-^ 
lion,  however,  an  interdict  was  refused,  but  the  bill  of 
suspension  was  passed,  to  the  effect  of  trying  the  question, 
and  a  declaratory  action  was  soon  after  instituted  upon 
the  same  grounds,  concluding,  that  the  mode  of  fishing  by 
stake-nets  was  injurious  to  the  upper  heritors  ;  that  they 
had  a  right  to  put  a  stop  to  it,  or  any  other  mode  offish* 
ing  not  previously  used  in  the  Tay,  and  that  Mr  Hunter 
i>nght  to  be  ordained  to  remove  and  demolish  the  works 
complained  of,  and  prohibited  from  erecting  any  such  ia 
time  coming. 

In  this  action,  judgment  was  given  by  the  Court  of 
Session  in  favour  of  the  pursuers,  or,  in  other  words^ 
against  the  stake-nets;  and,  upon  appeal  to  the  House ^of 
JLords,  the  judgment  was  affirmed. 

This  decision  was  considered  by  the  upper  heritors  as 
a  conclusive  sentence  upon  the  general  point,  regarding 
the  legality  of  fishing  by  stake^nets,  and  they  attempted 
to  apply  it  a9  a  rule  for  all  the  other  fisheries  along  the 
coasts  of  the  Tay,  however  differing  in  local  circum^ 
stances,  from  the  fishery  of  Seasidie.  For  this  pur- 
pose, they  presented  bills  of  suspension  and  interdict 
against  all  these  fisheries,  founding  upon  the  case  of  Sea>> 
side  as  an  authority  for  the  regulation  of  other  cases,'  and 
praying  that  the  use  of  stake-nets  should  be  prohibited  in 
every  mstalice  complained  of.    Excepting  in  one  cas^ 
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bow^ver,  the  interdicts  were  refused,  and  this  decision   1813. 
was  also  aifirmed,  upon  appeal  to  the  House  of  Lords. 

The  upper  heritors^  then  brought  a  regular  action  of 
declarator,  against  all  the  proprietors  of  salmon  fisheries 
along  the  frith  of  Tay,  setting  forth,  that  by  the  common 
law,  no  proprietor  of  salmon  fishing  is  entitled  to  exercise 
bis  right,  otherwise  than  bj  net  and  coble,  where  the  tide 
ebbs  and  flows,  or  in  some  mode  sanctioned  by  immemo* 
rial  usage ;  and,  that  by  various  acts  of  the  Parliament  of 
Scotland,  the  taking  of  salmon  in  waters  where  the  sea 
ebbs  and  flows,  by  means  of  cruives,  yairs,  or  other  ma- 
chinery, is  prohibited.  But,  that  nevertheless,  the  Right 
Hon.  George,  Lord  Kinnaird.  the  Hon.  William  Maule 
4»f  Panmure,  and  a  variety  of  other  persons^  proprietors  of 
salmon  fishings  upon  the  Tay,  bad  erected  yairs  or  stake- 
nets,  or  other  machinery  of  the  nature  of  yairs,  upon* the 
sands  opposite  to  their  respective  estates,  between  high 
and  low  water  mark,  to  the  destruction  of  the  salmon,  as 
Well  as  of  tbe  fry  of  salmon  and  other  fishes,  and  to  the 
great  hurt  and  prejudice  of  the  upper  heritors ;  and,  there- 
fore, concluding  for  a  decree,  finding  that  the  defenders, 
the  lower  heritors,  had  no  right  to  erect  or  use  the  yairs, 
$take»nets,  or  machinery  complained  of,  or  other  ma-^ 
chinery  of  the  same  nature ;  ordaining  them  to  demolish 
and  remove  their  machinery,  to  pay  L.  20,000  of  da* 
mages  for  the  time  past,  and  L.  5000  yearly  in  time  com* 
ing,  as  long  as  they  should  continue  to  use  the  stake-nets, 
and  prohibiting  and  discharging  them  from  again  Using 
Ihem  under  suitable  penalties. 

.  In  defence  to  this  action,  it  was  pleaded  for  the  lower 
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1813.  heritors;  l$tj  That  the  purtuers  had  no  title  to  insisit  in 
the  action ;  %{(y,  That  the  mode  of  fishing  practised,  was 
not  illegal,  nor  prohibited  by  any  act  of  Parliament ;  and, 
lastfy.  That  the  acts  of  Parliament  feunded  on,  do  not 
extend  to  fishings  locally  situated  in  friths,  or  hi  the  sea. 

This  aqtion  having  come  before  Lord  Polkemanet,  as 
Lord  Ordinary,  his  Lordship,  after  some  proceedings, 
allowed  the  parties  a  proof  of  the  fects  respectively  aver- 
red by  each.;  which  having  been  taken  and  reported  te 
the  Second  Division  of  the  Court,  their  Lordships,  after 
directing  some  farUier  investigations,  appointed  counsel  to 
be  heard  in  their  own  presence  upon  the  whole  cause. 

Counsel  were  aceordtngly  heard  for  several  days.  The 
grounds  of  the  action  were  laid  not  only  upon  the  common 
law«  but  upon  various  acts  of  Parliament  prohibiting 
cniives,  yairs,  and  other  machinery ;  partieularly  an  act 
of  the  first  Parliament  of  James  I.,  passed  in  the  year 
1484»  entitled  *  of  cruives  and  yairs  and  Saturday'^s  slap  ;^ 
the  act  <^  the  tenth  Parliament  of  James  Hi.,  passed  in 
the  year  1477,  entitled  '  anent  cruives;^  the  act  of  the 
first  Pariiament  of  James  IV.,  passed  in  the  year  1486^ 
entitled  ^  an^t  cruives';''  and  the  act  of  die  ninth  Pariia* 
ment  of  Queen  Mary,  passed  in  the  year  1563,  entitled 
'  anent  cruives  and  zairs  ^  snd  a  variety  of  other  acts  of 
the  same  nature. 

To  this  %ction  the  defences  involved  three  questions  > 
Uty  The  question  of  tide ;  2%^  The  illegality  of  the 
stake-nets ;  and,  Sdly^  How  far  the  statutes  applied  to  any 
fishing?  situated  in  friths  or  the  sea.     The  arguments  of 
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Hlie  parties  may  be  conTeniently  stated  under  these  several    1812. 
heads.    Upon  the  first  point,  it  was  pleaded  for  the  de- 
fenders, 

I.  The  pursuers  have  no  iilk  to  insist  in  this  action^ 
nor  in  any  action  under  the  statutes  for  having  stake^nets 
'suppressed  as  illegal,  in  respect  that  any  such  right  of  ac- 
tion is  conferred  upon  the  public  prosecutor ;  that  the  of- 
fences are  wholly  of  a  public  nature ;  that  they  are  declar- 
ed to  be  points  of  dittay ;  and  that  all  jurisdiction  in  that 
behalf  is  vested  in  the  SheriflTs,  and  other  public  officers 
of  the  Crown.  No  right  of  action  is  given  to  indivi- 
duals; and  in  so  far,  therefore,  as  certain  proprietors 
of  fishiogs  in  the  Tay  simply  assert,  that  stake-nets 
are  prohibited  by  the  statutes,  it  is  enough  to  answer, 
that  these  individuals  are  not  entitled  to  assume  the  func- 
tions  of  public  prosecutor,  or  to  denounce  any  practice  as 
un  offence  against  the  public  law. 

They  have  indeed  alleged,  that  they  have  a  patrimo^ 
nial  interest  in  suppressing  stake«>nets ;  and  this  they  en« 
deavour  to  make  out,  in  the  first  place,  by  resorting  t6 
the  hypothesis  of  a  common  property,  which,  they  say', 
resides  in  the  various  proprietors  of  fishings  upon  any 
given  river,  A\  oF.whom,  they  seem  to  imagine,  are  in  some 
sort  bound  to  each  other,  like  members  of  a  corporation ; 
insomuch,  that  no  individual  of  the  body  can  obtain  or 
appropriate  to  himself  a  larger  share  of  the  joint  subject 
than  he  has  enjoyed  by  immemorial  usage.  But  this  is 
quite  visionary.  No  trace  of  such  an  idea  as  that  of  li 
common  property,  is  discoverable  in  any  Crown  grants  of 
salmon  fishing,  nor  in  any  of  the  numerous  statutes  pass- 
ed upon  the  subject ;  the  sole  olgect  of  all  which  has  been/ 
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1813.   to  establish  regulations  of  a  public  nature,  with  a  view  to 
the  preservation  of  the  breed  of  sabnon,  but  which  leave 
the  rights  of  individual  proprietors  precisely  as  they  stand 
under  the  Crown  grants.     Secondly,  It  is  said,  that  the 
stake-nets  are  injurious  to  the  pursuers^  interest,  by  taking 
a  great  quantity  of  salmon,  and  destroying  the  salmon 
fry.     But,  as  to  taking  a  great  quantity  of  salmon,  this 
is  not  an  injury  of  which  the  pursuers  are  entitled  to  com- 
plain.    They  ought  to  show,  that  the  stake-nets  are  neces- 
sarily and  directly  injurious  to  their  fishings.  It  is  not  enough 
merely  to  say  that  they  are  beneficial  to  other  fishings ;  nor 
are  the  pursuers  entitled  to  assume,  that  the  gain  of  the 
lower  fisheries  is  synonymous  with  the  loss  of  the  higher ; 
and,  even  if  it  were  true  that  the  latter  fisheries  have  been 
less  successful  since  the  introduction  of  stake-nets  than  at 
some  former  period,  this  can  never  beheld  as  proof  that 
the  decrease  has  been  occasioned  solely  by  the  stake-nets ; 
for  it  is  well  known,  that  all  salmon  fisheries  are  subject 
to  the  most  striking  fluctuations  of  produce,  whatever 
may  be  the  skill,  industry,  or  capital,  employed  in  the  bu- 
siness. Some  positive  and  permanent  loss,  therefore,  ought 
to  be  traced  home  by  the  pursuers  to  the  direct  operation 
of  the  stake-nets,  and  not  attempted  to  be  deduced  from 
the  inconclusive  fact  of  the  improvement  of  other  fish- 
eries ;  for,  if  they  kre  entitled  to  complain  of  any  given 
contrivance,  merely  on  account  of  its  success,  the  statutes 
must  become  a  standing  interdict  against  skill  and  inge- 
nuity, and  the  country  must  be  condemned  to  the  use  of 
an  inefficient  apparatus,  for  no  better  reason  than  because 
of  its  inefficiency. 

To  say  that  the  stake-nets  occasion  the  destruction  of 
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tfie  fry  of  salmon,  is  an  absolute  mistake ;  as  it  is  dearly  1812/ 
proved,  that,  since  the  first  erection  of  these  machines 
in  the  Frith  of  Tay,  not  a  single  fry  of  salmon  has  been 
caught  by  means  of  them ;  and  indeed  it  is  evident,  from 
the  nature  of  the  thing,  that  no  fry  of  salmon  can  possibly 
be  caught  in  these  nets ;  because  it  is  well  known,  and  is 
clearly  proved,  that  as  soon  as  the  fry  are  disengaged  from 
the  spawn,  which  takes  place  early  in  the  spring,  they 
proceed  downwards  from  the  higher  branches  of  rivers- 
to  the  sea,  and,  in  their  passage,  are  invariably  seen  to 
avoid  the  middle,  where  the  current  is  strong,  and  to 
keep  among  the  easy  water  near  the  margin.     But,  as, 
soon  as  they  reach  that  point  of  the  river  where  the  in- 
fluence of  the  tide  begins  to  be  felt,  they  stop  for  some 
time,  until  they  be  habituated  to  the  salt  water,  and  then- 
plunge  into  the  deep  current  in  the  middle,  which  is  there- 
eomparatively  tranquil,  and  are  no  more  seen.     But  it  is 
far  below  this  part  of  the  river  at  which  the  salmon  fry 
regularly  disappear,  that  the  stake-nets  are  placed ;  and, 
consequently,  the  impossibility  is  evident  that  any  of  them 
can  be  caught  by  these  nets. 

.  But  indeed  the  pursuers  have  totally  failed  to  show,  that 
diere  has  been  any  permanent  or  regular  diminution  of 
the  produce  of  their  fishings  since  the  introduction  of  the 
stake-nets,  or  any  variation,  even  from  year  to  year,  great- 
er than  what  may  be  reasonably  expected  in  a  concern 
subject  to  such  unaccountable  fluctuations,  and  in  which 
k  b  impossible,  with  reference  to  any  given  year,  to  say 
whether  it  may  yield  half  of  what  preceded,  or  may  not. 
produce  double  of  what  is  to  follow  it.  Besides  it  is  clear,, 
ifom.  the  evidence  of  experienced  Qshermen,  that  the  saW 
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1812.  mon  Cftughl:  in  the  steke^nets^  are  not  in  Ihedr  progress  Ok 
the  fresh  water  part  oS  the  ri^er,  where  the  pursuers^  fish*- 
eries  are  situated,  but  have  been  thrown  in  upon  the  low 
sjielving  sands  with  the  rise  of  the  tide,  and,  if  not  taken 
by  the  stake^nets,  would  have  returned  to  the  ocean  with 
its  fall.  In  shorty  the  pursuers  have  not  succeeded  in  show^ 
ing,  that  their  fisheries  have  been  permanentlj  unproducr 
ttve  since  the  use  of  the  stake-nets  began,  and  sliU  Ies& 
have  they  traced  any  decrease  in  that  respect  to  the  ope- 
ration of  these  engines.  They  have  failed  to  qualify  any 
sufficient  interest,  uid  have  consequently  no  title  to  com-* 
plain  of  any  breach  of  the  statutes,  real  or  supposed. 

Answered  for  the  i\<r3«ers.-— Supposing  it  were  true,  that 
the  preservation  of  the  breed  of  salmon  was  the  sole  object 
in  the  view  of  the  Legislature,  in  passing  the  various  sta- 
tutes for  regulating  the  salmon  fishery,  still,  as  it  must  be 
admitted  that  every  proprietor  is  deeply  interested  in  re- 
pressing  all  practices  tending  to  the  destruction  of  the 
breed,  which  are  just  so  many  encroachments  upon  hi^ 
own  grant,  it  follows,  that  he  has  an  undoubted  interest 
and  title  to  complain  of  them,  and  to  seek  redress  in  a  court 
of  tow.  But  the  object  of  the  statutes  was,,  not  merdy  to 
lay  down  positive  rules  for  the  preservation  of  the  breed 
of  salmon ;  because  there  are  a  variety  q£  regulations, 
such  as  those  connected  with  the  mid  stream  and  the  Sa- 
turday's slap,  which  have  no  reference  whatever  to  the 
preservation  dtber  of  the  red  and  black  fish,  or  of  the  fry. 
The  policy  of  these  laws  could  be  nothing  else,  than  the 
prevention  of  any  monopoly  on  the  part  of  one  set  of 
pvoprietors,  at  the  eiqpence  of  the  rest— a  state  of  things 
£air  whir I^  the  migratory  habits  of  the  salmon,  in  pasnng. 


ffom  and  returning  to  the  aea  at  stated  periods,  give  pe-  1812. 
ciiliar  facilities,  and  which  it  was  absolutely  neeeBsarj-  to 
guard  against,  if,  by  grants  of  salmon  fishing,  the  Crown 
really  meant  to  confer  a  substantial  benefit,  and  not  the 
mere  mockery  of  a  gift  In  the  same  manner,  therefore, 
that  the  river  itself  is  considered  as  a  common  subject,  of 
which  all  may  take  the  use,  but  none  the  monopoly,  and 
as  each  is  bound  tordrain  from  any  operation  which  would 
destroy  or  abridge  the  right  of  the  heritor  imaiediately 
below  him ;  so,  in  a  salmon  fishing,  the  shoal  of  fish, 
either  in  its  progress  to  or  return  from  the  sea,  is  to  be 
held  as  a  joint  property,  which  must  be  protected  for  the 
benefit  of  all,  from  the  rapacity  of  a  few  of  the  grantees. 
The  proprietor  who  complains  of  stake-nets,  or  of  any  si- 
milar engines,  is  not  assuming  the  office  of  pubKc  prose- 
cutor, but  vindicating  a  matter  of  clear  pi^rimonial  right ; 
and  besides, .the  concurrence  of  the  public  prosecutor  is 
not  required  in  any  complaint  upon  the  statutes,  unless 
where  a  penalty  b  concluded  for ;  and  that  is  not  the  na- 
tave  of  the  present  challenge,  which  difim  in  no  respect 
from  many  others  which  have  bete  sustained  at  the  in- 
stance of  private  indiTiduab,  upon  no  other  title  but  an 
infeftment  of  salmon  fishing  in  the  river  where  the  tres* 
pass  occurred. 

Equally  clear  and  indi^u  table  is  the  interest  of  thepur« 
suers  to  insist  in  the  present  challenge ;  for  although  it 
were  true  (which  it  is  not)  that  no  red  fish  nor  fry  arede* 
stroyed  by  the  stake»nets,  and  that  the  produce  of  the  pur« 
suers^  fishings  haa  not  been  diminished  since  they  wen 
erected,  this  is  not  enough  to  warrant  the  isferaice,  Aat 
the  pursuers  have  suffered  no  injury  firom  the  stake*netfj 


264  THC  CABE  OF  JOBK,  nVKR  OP  ATBOt.,  Icc. 

1813.  because,  in  such  a  case,  it  would  be  impossible  to  saj^ 
what  circumstances  might  concur,  with  faTouraUe  seasons, 
to  keep  up  the  average  produce  of  the  fisheries  in  spite  of 
these  machines.     Thej  have  existed  but  for  a  short  time 
upon  the  Taj,  and  owing  to  their  irregular  increase  from 
year  to  year,  the  temporary  suspension  of  some  of  them, 
and  the  total  suppression  of  others,  added  to  the  unac* 
countable  variations  in  the  annual  produce  of  all  salmon 
fishings,  it  b  impossible  to  form  any  certain  calculation 
with  regard  to  their  ultimate  effects.     Frosts  and  floods 
often  destroy  the  spawn  deposited  in  the  shallows,  the  con- 
sequences of  which  cannot  be  felt  for  years.    In  a  dry  sea- 
son the  fish  have  not  the  same  means  of  ascending  the 
river,  and  are,  consequently,  less  numerous ;  and,  in  like 
manner,  when  porpoises  abound  upon  the  coast,  the  fishery 
is  much  deteriorated,  as  they  are  the  most  formidable  ene^ 
mies  of  the  salmon,  and  have  often  been  observed  to  pursue 
them  into  the  nets,  and  even  to  tear  them  out  when  entang- 
led.   Joined  to  all  these  causes,  many  others  that  are  un- 
known must  contribute  to  diminish  the  produce  of  salmon 
fisheries,  as  it  has  been  justly  remarked,  that  we  know 
less  of  the  natural  history  of  fish  than  of  any  other  kind  of 
animal. 

But  the  uncertainty  of  the  subject  lies  much  deeper,  and, 
indeed,  in  no  part  of  it  does  it  present  any  fixed  data  for 
^Iculation.  In  so  large  a  river  as  the  Tay,  it  is  impos-< 
ftible  to  discover  what  proportion  the  number  of  fish 
caught,  in  a  given  season,  bears  to  the  number  that  actually 
enter  it  from  the  sea.  If  the  season  threatens  to  be  un* 
productive,  the  lessees  of  the  fisheries  employ  more  boats, 
nets,  and  hands ;  they  fish  during  the  ebb  and  flood,  and,. 
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Vy  reliefs  of  men,  persevere  night  and  day.    In  these  cir-    1812. 
cumstances,  the  quantity  of  fish  taught  by  the  pursuers 
for  ten  years,  before  and  after  the  introduction  of  the  stake- 
nets,  aflfbrds  no  criterion  for  ascertaining  their  precise  ef- 
fect, or  the  slightest  reason  for  holding,  that  they  might 
not  ultimately  diminish  and  even  extirpate  the  breed ;  and 
hence  a  judgment,  disallowing  the  pursuers^  interest,  in  the 
present  action,  unless  they  can  shew  that  the  produce  of 
their  fisheries  has  recently  declined,  would  proceed,  upon 
grounds  the  most  fallible  and  imperfect.     But,  besides  all 
this,  there  is  positive  proof,  that  the  stake-nets  are  de« 
structive  to  the  fry  of  salmon ;  and  the  pursuers  have  es- 
tablished, by  the  clearest  evidence,  a  permanent  diminu- 
tion in  the  produce  of  their  fisheries,  and  a  consequent  fall 
ifk  their  rents,  ever  since  the  stake-nets  were  introduced. 

II.  Upon  the  second  question,  which  regards  the  legali^ 
^y  of  the  stake  nets,  it  was  pleaded  for  the  defenders  :— 

From  an  attentive  examination  of  all  the  statutes  that 
apply  to  the  salmon  fishery,  it  is  clear,  that  they  are  re- 
gulations altogether  of  a  public  nature,  and  in  no  respect 
relating  to  the  rights  of  individuals,  except  in  so  far  as 
^ese  may  be  involved  in  the  general  good ;  and  the  objects 
in  view,  seem  to  be  no  other  than  the  preservation  of  the* 
breed  of  salmon,  by  securing  to  the  unspawned  or  red  fish 
an  undisturbed  access  from  the  sea  into  the  rivers,  and  to 
the  fry  and  smolts  a  safe  passage  from  the  rivers  into  the 
i^ea.     What  affords  demonstrative  evidence  of  this  is,  that 
all  the  mechanical  devices,  prohibited  by  the  Legislature^ 
such  as  cruiveaf  yairs^  prynns,  coups^  or  by  whatsoever  name 
distinguished,  hdv^  this  common  character,  that  their  struc* 
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1812.  ture  and  local  position  were  such  as  to  present  a  barrier^ 
against  the  passage  of  (tf  and  smolts  from  the  rivers  into 
the  sea.  But  in  as  far  as  the  effect  of  these  machines  was 
merely  to  intercept  grown  salmon,  in  a  healthj  state,  in 
whatever  quantities,  it  was  no  part  of  the  policy  of  the 
statutes  to  prevent  an  object  so  advantageous  to  the  pub- 
lic ;  nor»  in  this  respect,  do  they  recognise  any  legitimate 
interest  of  individuals,  in  opposition  to  the  direct  and  im- 
portant interest  of  the  community.  Now  it  has  been  al- 
ready seen  that  the  stake-nets  never  can,  by  possibility, 
intercept  the  fry,  since,  besides  that  they  are  wrought  oi» 
a  mesh  of  three  or  four  inches  in  diameter,  and  so  leave  a* 
£ree  passage,  they  are  jplaced  far  below  the  point  where  the 
fry  disappear.  Neither  can  they  ever  interrupt  the  black 
or  red  fish,  because  they  are  always  removed  in  forbidden 
time.  But,  not  only  are  they  without  the  intent  and 
meaning,  but  even  the  literal  words  of  the  statutes ;  for 
stake-nets,  confessedly,  bear  no  resemblance  to  cruives; 
they  are  essentially  different  from  yairs,  which  are  close 
dikes  or  pallisadoes,  affording  no  passage  to  the  fry,  and 
they  do  not  answer  to  the  description  of  any  other  prohi'-* 
bited  engine. 

AnswareJL^^Aa  formerly  observed,  it  is  a  mbtake  to 
represent  the  sole  object  of  the  Legislature,  iii  regulating 
the  salmon  fishery,  to  have  been  the  preservation  of  the 
breed  of  fish,  as  there  are  various  institutions,  such  as  the 
mid  stream  and  Saturday's  slap,  which  could  have  no 
other  object  in  view,  but  to  protect  the  relative  rights 
and  interests  of  the  whole  body  of  fishing  proprietors.  In^ 
the  spirit  of  this  policy,  the  Court  has  repeatedly  found,  that 
any  impediment  placed  across  a  river  to  deter  or  prevent 
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iKe'  fish  from  ascending,  u  an  ilkgal  device,  to  enhance    1818. 
the  produce  of  a  fishery,  because  it  gives  one  heritor  an 
undue  advantage  over  others  in  the.  use  of  a  common  pip- 
perty.    Upon  anj  other  view,  die  prohibition  of  cruives 
or  jairs  would  have  been  dlisurd,  because  a.cruive  of 
the  statutory*  description  cannot   catch  a  single  fish  in 
dose  time,  nor  intercept  a  smolt  at  any  time ;  and  if  yairs 
were  constructed  with  interstices  of  a  proper  size,  to  ad- 
mit fish  in  dose  time,  they  would  be  equally  harmlesi* 
Accordingly  it  is  remarkable,   that  the  statute  of  Ro- 
bert Bruce,  which  is  expressly  mode  for  the  purpose  of 
preserving  the  fry,  does  not  order  the  demolition  of  oruives 
and  yairs,  but  merely  regulates  the  size  of  their  interstices. 
In  short,  it  b  ynpossible  to  reconcile  many  of  the  most 
important  rules  of  the  statutes  to  any  other  view  than  that, 
of  preventing  a  monopoly,  by  securing  to  each  grantee  a 
&ir  participation  of  the  joint  subject    It  is  of  no  im** 
portance  that  st(dce-nets  are  not  prohibited  nominaim  bjr 
the  statutes,  because  a  variety  of  devices,  all  of  which  con- 
sist in  some  form  or  other  of  an  indosure  to  catch  fish, 
are  [Hrohibited ;  and  it  admits  of  no  doubt,  that,  under 
these  prohibitions,  a  stake-net  must  be  comprehended  aa 
being  the  most  efifectual  and  destructive  indosure  for 
catching  fish  ever  yet  invented, 

III.  Upon  the  third  question,  regarding  the  effect  of 
the  local  situation  of  the  stake-nets,  it  was  pleaded  for  the 
defenders  :<-« 

The  statutes  ase  expressly  Ihnited  in  their  operation  ta 
riven,  in  confriuKction  to  the  sea,  friths,  and  bays ;  the 
pbnoxious  machinery  is  prohibited  only  in  wpaters  voher^ 
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T8I2L  the  sea  ebbs  and  flows ;  or,  in  other  words,  rirers,  or  thai ' 
part  of  them  between  the  point  where  the  influence  of  the 
sea  is  first  felt,  and  the  point  where  it  is  continually  ebb- 
ing or  flowing ;  and,  as  the  fishings  of  the  defenders  are 
not  situated  in  any  river  but  in  a  frith  of  the  sea,  it  follows 
that  they  are  without  the  reach  of  the  statutes.  That,  in 
point  of  fact,  they  are  so  situated,  is  evident  from  ocular 
inspection,  agreeing  in  this  respect  with  the  testimonies  of 
topographical  writers,  who  uniformly  denominate  the  Tay, 
opposite  to  Dundee,  not  a  river  but  a  frith  ;  and  although 
it  may  be  sometimes  vaguely  termed  a  river,  in  common 
speech,  this  £an  never  have  the  least  weight  in  a  question 
like  the  present.  It  is  not  for  the  defenders  to  determine 
the  exact  point  at  which  the  sea  ends,  and  the  river  be- 
gins ;  but,  upon  this  subject,  they  had  recourse  to  the  as- 
instance  of  .a  professional  gentleman,  who,  after  a  careful 
examination  of  the  comparative  wei^t  of  the  different 
iaia  for  solving  this  problem,  and  a  series  of  judicious  ob- 
servations, determined  the  mutual  boundary  of  sea  and 
river  to  be  the  confluence  of  the  Earn  and  Tay,  being  the 
centre  point  between  Friarton,  the  highest  part  where  the 
tide  is  continually  ebbing  or  flowing,  as  well  as  the  com- 
mon section  of  the  surfaces  of  sea  and  river,  and  a  line 
from  Errol  Dike,  across  the  frith,  to  the  stone  above- 
Bambreich  Castle,  where  sea  ware  ceases  to  grow. 

.  It  happens,  by  a  striking  coincidence,  that  the  point 
thus  determined  by  philosophical  observation,  is  the  very, 
spot  where  the  fry  first  disappear,  in  their  downward 
passage  to  the  sea ;  and  this  adds  the  force  of  demonstra- 
tion to  the  defenders^  views  of  the  policy  of  the  statutes. 
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•  Aimoered. — The  new  theory,  suggested  in  1810,  fbr  1812. 
fixing  the  mutual  limits  of  the  sea  and  river,  may  or  may 
not  be  solid ;  but,  before  it  is  adopted  by  the  Court,  it  is 
deserving  of  consideration,  whether  the  Scotch. Farlia- 
*ment,  from  the  reign  of  Alexander  II.  to  that  of  James 
VI.,  really  intended  to  make  any  distinction  between  a 
frith  and  a  river.  Their  prohibitions  are  directed  againsi 
fixed  machinery  in  waters  where  the  sea  ebbs  and  flows; 
but  it  is  well  known,  thai  fiumen,fluvius,  or  aqua^  in  Latin, 
a  river  in  English,  and  a  water  in  Old  English  and  Scotch, 
do  not  exclusively  denote  a  fresh  water  stream,  but  apply 
to  every  stream  from  its  source  to  where  it  falls  into  the 
main  ocean,  including  the  whole  sestuary,  (where  it  forma 
an  sestuary),  that  is  the  whole  arm  of  the  sea,  intra  fauces 
ierra^  as  contradistin^ished  from  the  main  ocean.  It  is 
not  very  likely,  that  the  laws  of  the  old  Scotch  Parlia* 
ment  should  have  been  influeiiced  by  a  fact,  discovered 
through  the  medium  of  a  learned  process  by  mathemati- 
cians of  the  nineteenth  century  ;  and  as  to  any  fancied 
coincidence  between  this  result  and  tlie  policy  of  preserv- 
ing tiie  breed  of  fish,  the  supposition  is  to  the  last  degree 
improbable.  If  the  Legislature  had  nothing  in  view  bnt  to 
preserve  the  fry  by  interdicting  the  use  of  engines  in  the 
brackish  part  of  the  river,  where  they  are  said  to  linger 
until  they  are  accustomed  to  the  new  element,  why 
should  they  include,  under  this  interdiction,  the  whole 
space  between  the  highest  influence  of  the  sea  and  the  low* 
est  influence  of  the  river  ?  In  the  Tay,  this  space  extends  ta 
five  or  six  miles,  for  only  one  of  which  at  most  the  water 
is  brackish ;  and  for  what  purpose,  therefore,  should  the 
prohibitions  be  made  to  comprehend  miles  of  fresh  water, 
«vhere  the  policy  of  the  law  could  have  no  influence  ?  All 
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1812.  tbis,  however,  proceeds  upon  the  hypothesis,  that  the  sal- 
mon fry  have  the  habit  which  is  ascribed  to  them ;  but, 
'even  if  this  were  clearij  ascertained,  it  is  not  alleged, 
'that  the  fry  of  sea  fishes  have  the  same  habit ;  and,  as 
^he  statutes  had  the  preservation  of  these  expressly  in 
Tiew,  as  well  as  that  of  the  salmon  fry,  it  cannot  be  de- 
tAedj  that  to  this  ea^tent,  at  least,  the  stake-nets  fall  under 
the  statutes ;  as  it  is  well  known,  that  the  fry  of  sea  fish 
xarely  ascend  into  the  firesh  water,  but  are  bred  in  creeks, 
Jiavens,  and  the  shores  of  estuaries.  In  short,  the  de- 
fenders have  offered  nothing  but  a  gratuitous  and  incon- 
clusive theory,  to  controul  the  express  words  of  a  body  of 
statutes. 

After  hearing  counsel,  the  Court  appointed  the  case  to 
be  stated  in  memorials ;  and  upon  advising  these  papers, 
on  the  7th  March  1812,  their  Lordships  proceeded  to  de- 
liver their  opini^ms  as  follows  : 

LORD  GILLIES. 

* 

This  is  a  case  of  singular  difficulty  and  importance,  in 
which  I  labour  under  the  additional  disadvantage  of  en- 
deavouring to  get  quit  of  the  impression  which  I  receiv- 
ed as  a  counsel  in  the  case.  It  has  been  very  fully  debate 
ed  at  the  bar,  and  is  now  stated  in  papers  of  extraordi- 
nary learning  and  ability.  In  considering  these  with  all 
the  attention  in  my  power,  it  appears  to  me  that  the  ques- 
tions at  issue  are  three  in  number :  l^f.  Whether  the  pur- 
suers have  made  out  a  good  title  to  insist  in  the  present 
action  ?  2(f(jf,  Whether  the  statutes  on  which  they  found, 
apply  to  engines  such  as  std^e-nets  are  described  to  be  ^ 
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for  whcftber  tbej  have  a  title  or  net,  still  the  question  is,  1812. 
whetlier  the  statutes  do  apply  to  these  engines ;  and  un- 
less the  pursuers  can  shew  that  they  were  meant  to  apply, 
and  do  apply  to  such  engines,  it  is  of  no  consequence 
where  they  may  be  placed.  Laeilyf  The  third  question 
is,  whether  the  statutes  apply  to  engines  of  any  descrip- 
tion situated  as  these  nets  are  ?  The  first  point  is  the 
question  of  title,  and  this  involres  the  question  as  to  the 
policy  of  the  statutes.  It  is  maintained  by  the  defenders, 
that  the  ol^ect  of  these  enactments  was  altogether  of  a 
public  nature;  that  they  are  mere  regulations  of  police, 
and  can  only  be  inforced  by  the  proper  officers  to  whom 
the  superintendence  o(  the  police  of  the  country  is  com- 
mitted. On  the  other  hand,  it  is  maintained,  that  the  ob- 
ject was  net  merely  to  enforce  regulations  of  police,  but 
to  protect  the  property  of  the  superior  heritors ;  and  it  is 
said,  that  the  salmon  in  a  river,  are  a  species  of  common 
property ;  that  the  king  haying  made  grants  to  various 
persons,  ft  must  have  been  the  object  of  the  Legislature 
to  protect  those  grants.  If  I  were  to  confine  my  consi- 
deration of  the  title  to  these  two  points,  viz.  whether  it 
was  the  object  of  the  statutes  to  protect  what  the  pur- 
suers term  common  prop^y  ;  or,  on  the  other  hand,  to 
enforce  regulations  of  police,  I  should  say  that  the  pur- 
suers have  no  sufficient  title ;  for  it  is  clear  to  me,  that 
no  such  idea  as  that  of  a  common  property  had  ever  oc- 
cured  to  the  Legislature.  The  object  of  ore  and  all  of  their 
,  eaactBsents,  is  to  protect  the  breed  of  salmon  for  the  benefit 
of  the  community,  and  without  any  view  to  the  interests 
of  one  class  of  heritors  more  than  to  those  of  another.  The 
acts  are  annexed  to  one  of  these  papers,  and,  certainly, 
from  the  first  to  the  last^  the  object  is  plainly  avowed  to 


273  TUB  CASE  OF  JOHN,  DUKE  OF  ATHOL^  &C. 

1812.  be  the  general  and  public  one,  of  protecting  the  breed  of 
salmon ;  as  a  principal  means  of  doing  which,  they  pro- 
hibit the  catching  of  red  and  black  fish,  and  the  destruc-** 
lion  of  the  fry.  When  it  is  said  by  the  pursuers,  that  the 
object  of  the  statutes  was  to  protect  this  supposed  com*- 
mon  property,  your  Lordships  will  not  find  that  in  any 
one  act  is  there  the  smallest  allusion  to  that  which  is  al- 
leged to  have  been  the  main  object  of  the  whole  of  them. 
There  is  no  allusion  to  it.  They  indeed  state,  that  such 
was  the  object,  but,  from  beginning  to  end,  the  statutes 
are  utterly  silent  upon  it ;  and  the  natural  inference  is,  that 
they  had  in  view  that  object  which  they  express,  and  not 
that  to  which  on  no  occasion  do  they  allude.  The  first 
statute  is  one  of  Robert  I.,  and  the  intention  of  its  pro*- 
visions  is  distinctly  stated, '  ita  quod  nulla  fria  giscium  im- 
^  pediatur  ascendendo,  sed  quod  libere  possunt  ascendere, 
'  vel  descendere  ubique.''  Then  comes  the  regulations 
of  James  I.  ^  Item,  That  all  cruvis  and  yairis  set  in 
f  fresche  watters,  quhair  the  sey  fillis  and  ebbis,  the  quhilk 
'  destroyis  the  fry  of  all  fischeis,  be  destroyit  and  put 
^  away  for  ever  mair.^  What  am  I  to  consider  as  the  ob^ 
ject  of  abolishing  these  cruives  and  yairs  ?  What  could 
be  the  object,  but  to  prevent  the  evil  which  is  expressly 
stated  to  result  from  them,  viz.  that  they  destroyed  the 
fry  of  all  fishes.  This  leads  me  to  notice  an  argument, 
that  the  fry  could  never  be  destroyed  by  cruives ;  and 
consequently  that  the  object  of  the  statute,  in  abolishing 
cruives,  could  not  be  to  prevent  the  destruction  of  the  fry« 
But  even  though  this  were  true,  that  cruives  can  do  no 
injury  to  the  fry,  this  would  not  bear  the  pursuers  out  in 
their  argument  as  to  the  policy  of  the  acts,  because  the 
Legislature  expressly  declares^  that  they  are  destructive 
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to  the  fry-    Tbey  may  or  may  not  be  so^  but  the  questida  1818. 
ifli  Whether  the  Legislature  hadit  in  view  Ui  prevent  the  de- 
struction of  the  fry ;  and  it  ia  necessary  for  the  pursuers  to, 
make  out,  not  merely  that  de  facto  they  were  not  injurious 
to  the  fry,  but  that  the  Legislature  were  not  of  opinion 
thai  they  were  injurious  to  the  fry.    But  how  is  this  pos- 
sible, when  the  L^islature  expressly  sets  out  with  de^' 
churing  that  they  are  so ;  aud  it  is  clear,  that  their  policy 
and  views  must  be  judged  of  by  their  own  acts.     The 
next  statute  js  in  1478 ;  in  which  it  is  expressly  declared^ 
that  these  engines  destroy  the  fry  of  all  fishes*    Laaify, 
There  is  the  act  of  Queen  Anne,  which  I  think  contains 
complete  proof  that  such  was  the  main,  if  not  the  sole 
f^l^ect  of  the  Legislature.     It  begins  by  ratifying  all  the 
previous  acts,  and  stating  the  great  and  many  adivantages 
thM  may  arise  to  this  nation  by  encouraging  the  salmouy 
white  and  herring  fishings,  &c.  <  And  albeit  there  bci  seve- 
ral good  acts  already  made,  to  enconrage  and  carry  on 
that  trade,  yet  they  are  either  in  desuetude,  defective^ 
or  do  not  answer  the  present  circum$tances ;  therefore 
her  Majesty,  with  consent  foresaid,  ratifies  and  approves 
ail  former  laws  and  ^ts  of  Parliament,  made  anent  the 
slaying  and  destroying  of.  red  fish,  sntolts,  and  fry  of 
sahnon.'    This  is  considered  to  be  a  sufficient  enumera« 
tion  of  these  acts ;  and  what  was  tlie  view  of  the  Legisla* 
ture  at  the  time  f    It  was,*  that  they  were  acts  meant  to 
prevent  the  flaying  and  destroying  of  red  fish,  sniolts,  and 
fry  of  salmoQ.     Upon  these  grounds  I  cannot  have  a 
doubt$  that  the  pursuers  are  wrong  in  iheir  proposition 
that  it  was  any  part  of  the  otgect  of  the  Legislature  to 
prevent  inferior  heritors  from  monopolizing  the  salmon^ 
>rhey  meant  to  preserve  the  breed  ^  and  not  only  com 
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1812.  ceive  that  such  was  their  object,  but  that  neither  in  point ^. 
of  justice  or  expediency  could  they  have  had  any  other 
object.  In  the  first  place  it  would  have  been  inexpedient 
to  prevent  salmon  from  being  caught  in  the  greatest  pos-* 
sible  quantity,  and  the  nearer  the  sea  the  better,  as  the 
fish  are  there  most  likely  to  be  in  a  good  and  firm  state.  In' 
tiie  next  place,  it  would  have  been  unjust  to  deprive  in-' 
ferior  heritors  of  the  natural  advantages  arising  to  them^ 
from  their  actual  situation.  Many  such  advantages  there* 
are,  and  they  are  inseparable  from  property.  One  man 
has  an  estate  near  a  sea^port,  or  adjoining  a  great  turn-' 
pike  road,  and  he  has  benefits  thence  arising  which  place 
him  in  a  better  situation  than  the  generality  of  his  neigh- 
bours. In  the  same  way  where  a  person  has  a  salmon' 
fishing,  his  property  b  enhanced  in  value  by  it,  and 
where  it  is  near  the  sea,  the  property  is  still  more  en- 
hanced than  if  it  were  situated  far  up  the  river.  Alt 
these  are  adventitious  benefits,  resulting  from  natural  su 
tuation. '  Such  are  the  benefits  enjoyed  by  the  lower  heri- 
tors in  the  present  case,  and  it  would  have  been  a  mostf 
absurd  and  unjust  policy,  if  the  Legislature  had  intended 
to  prevent  them  from  catching  as  many  salmon  as  they 
could.  Your  Lordships  will  observe,  that  I  am  always 
assuming  that  it  is  by  fair  and  legal  means,  because  I 
know  the  pursuers  say  that  it  was  the  object  of  the  Legis- 
lature to  prevent  ail  fishing  except  by  net  and  coble.  On 
the  other  hand,  I  say  that  such  was  not,  and  could  not  be 
the  object  of  the  Legislature.  But  while  I  state  this  as 
my  opinion,  still  I  think  it  follows,  that  if  the  pursuersr 
can  show  that  these  are  illegal  engines,  and  that  these  en- 
gines are  attended  with  injury  to  their  property^  they  hav^ 
A  title  to  insist  that  they  shall  be  removed*    This  title 


is  not  founded  bri  their  illegality,  because  that  is  ti  matted  1813. 
trhich  clearly. belongs  to  the  public  prosecutor.  3ut  every 
person  is  entitled  to  hate  an  illegal  structure  removed  if 
he  can  shew  that  his  property  is  iirjured  by  it,  and  th6refor6 
their  title  depends  on  their  ability  to  qualify  an  interest 
-If  they  can  shew  that  these  edgines  are  illegal,  Che 
question  is^  whether  they  are  injurious  to  their  interests 
l?his  leads  to  a  cohdderation  of  the  proof;  and  I  muist 
Confess,  that  after  paying' all  the  attention  icf  it  in  my 
power^  I  have  not  beien  able  td  form  a  very  dear  opinion 
upon  the  subject  If  it  be  stated  getierally,  that  by 
means  of  these  stake-nets  a  smaller  quiintity  of  fish  ^k»- 
cends  the  river,  that  is  extremely  probable ;  but  we  have 
no  proof  of  the  fa<rt  $  for,  from  the  mantier  in  which  the 
proof  has  been  conducted,  we  citonot  see  with  certainty  that 
these  fishings  are  injured.  I  believe  them  to  be  injured, 
because  it  is  so  probable;  and  therefore  I  am  for  sustain^- 
ing  the  title,  not  on  ac^oudt  of  the  proof,  but  fifom  the 
natural  and  reasonable  presumption^  that  these  stake^nets 
are  attended  in  a  certain  degree  with  injury:  I  wish  it 
had  been  proved  in  a  more  satisfactory  manner ;  but  stiH 
I  think  it  sufliciently  appears  that  they  are  injured  to  a 
certain  extent^  anid  therefore  I  am  clear  that  the  pursuem 
are  entitled  to  have  the  stake-nets  removed  if  they  can' 
shew  that  they  are  illegal. 

*  ■ 

This  leads  to  the  second  qu6stion^  Whether  the  sta- 
tutes do  or  do  not  apply  to  engines  of  this  nfttiire ;  and 
if  I  have  stated  the  main  objects  of  the  statutes  correct- 
ly, viz.  that  it  was  to  prevent  the  destruction'  of  the  fry 
and  red  fish,  it  follows,  that  it  never  could  be  thfe  interim 
lien  of  the  Legislature  to  prevent  the  catching  of  as  mmtf 
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1813.  fish  as  possible  in  a  healthy  state,  provided  this  was  com^ 
patible  with  the  preservation  of  the  fry  and  red  fish.  A 
great  many  decisions  are  quoted,  in  which  stent-nets  hare 
been  fi^und  illegal ;  but  these  are  materially  different  from 
atake-nets;  and  it  appears  to  me,  that  the  ground  on 
which  stent-nets  have  been  found  illegal,  is,  not  that  they 
4»atch  fish,  but  that  they  prevent  fish  from  ascending  the 
liver ;  and  I  am  the  more  confirmed  in  this  by  the  case 
of  the  Duke  of  Queensberry.  The  species  of  engine  which 
prevents  fish  fix>m  ateending  the  river  without  catching 
them,  is  prohibited  by  the  Legislature,  aild  has  been  found 
illegal  by  these  decisions.  But,  do  these  apply  to  stake- 
nets  ?  I  conceive  they  do  not.  The  object  of  a  stake- 
net  is  to  catch  fish ;  it  is  used  directly  as  the  means  and 
instrument  of  catching  fish.  It  is  said,  that  a  few  of  the 
fish  may  be  prevented  from  ascending.  Bat,  in  this  way, 
-fishing  by  net  and  coble  might  be  proved  to  be  illegal,  be- 
jeause  that  certainly  cannot  be  done  without  frightening 
away  some  fish.  But  I  allude  to  the  main  and  primary 
object  of  these  engines.  They  are  altogether  different 
from  eruives  or  yairs,  and  they  are  also  different  from 
stent-nets ;  because  the  object  and  effect  of  all  these  wal, 
^not  to  catch  fidi,  but  to  prevent  fish  from  going  up  the 
liver.  It^does  not  appear  to  me,  that  these  oigines  can 
be  considered  as  prohibited  by  any  of  the  statutes.  They 
are  quite  different  from  eruives,  and  different  from  yairs. 
It  is  pointedly  said  that  they  have  the  same  ^ect  with 
yairs ;  but  they  have  not  the  effect  in  consideration  of 
which  yairs  were  prohHiited  by  Parliament— that  of  de- 
atroying  the  fry.  It  is  for  that  reason  that  they  were  pro- 
•faibited,  and  it  is  in  that  very  respect  which  occasioned  the 
fDoJubition  that  stake-fiets  materially  diffiar,  because  they 
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neither  do  nor  can  prove  in  the  slightest  d^ree  destrue*  ISIS* 
tive  to  the  fry.  I  shall  not  enter  into  the  etymology  of 
the  different  terms  used.  We  do  not  know  their  exact 
nature,  but  it  was  known  to  the  Legislature  at  the  time ; 
and  the  effect  ascribed  to  all  these  different  engines  was^ 
that  of  destroying  the  firy.  I  therefore  conceive,  that  tha 
pursuers  have  not  made  out  their  second  ground,  that 
these  engines  are  illegaL 

Upon  the  third  point,  I  fairly  own  that  I  have  had  less 
difficulty.  I  am  clearly  of  opinion,  that  the  statutes  do 
not  fpply  to  engines  of  any  description  erected  in  the  si* 
tuation  of  these  stake*nets.  The  words  of  the  acts  cer- 
tainly bear,  in  <  fresh  waters/  in  one  instance,^— <  waters>^ 
in  another, — and  ^  salt  waters,'*  in  a  third.  But,  upon  this 
subject,  I  go  entirely  with  the  reasoning  of  the  defend#- 
ers^  memorial.  The  statute  of  Robert  I.  states*—^  Item^ 
^  omnis  illi  qui  habent  croias,  vel  piscarias,  sen  stagna* 
^  aut  molendina  in  aquis  ubi  mare  ascendit,  et  se  retra^ 
'  hit.^  The  next  states,  that  they  were  not  to  b^  placed 
where  the  tide  ebbs  and  flows,  which  is  just  a  translation 
of  the  former ;  and  the  question  is,  what  it  applies  to. 
It  does  not  apply  to  a  situation  within  the  influence  of 
the  tide.  Does  it  extend  to  the  sea  itself?  That  is  not 
midntained.  But  it  is  said  that  it  applies  to  all  friths^ 
however  extensive.  I  really  think  this  would  have  been 
a  very  odd  innovation,  if  it  had  been  introduced  by  the 
Legislature ;  and  it  appears  to  me,  that  the  very  ^nwfds  of 
the  acts  of  Parliament  afford  demonstrative  evidence  of  a 
contrary  understanding.  The  engines  first  mentiojoed^ 
And  the  erection  of  which  is  prohibited,  are  cruives  and 
yairs.   It  is  said,  that  all  cruives  and  yairs  set  in  fredi  w^ 
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1812,  tcTy  where  the  sea  ebbs  and  flows,  shall  be  destroyed.  Nowf 
here  jonr  Lordships  will  obsenre,  that  the  act  speaks  of 
cruises  and  yairs  as  engines  of  a  similar  nature,  and  cer« 
tainly  as  erected  in  the  same  place.  The  act  is  directed 
to  a  situation  in  which  it  was  common  to  place  cniive^ 
and  yairs.  But,  how  could  it  be  intended  to  prevent  these 
erections  in  ,the  water  of  Tay  ?  It  would  have  been  do* 
ing  a  Tery  idle  thing  to  have  prohibited  the  erection  of  a 
cruive-dike  across  the  Tay.  In  fact,  if  you  look  at  the 
phraseology  of  the  statutes,  it  is  clear  that  they  were  not 
tneant  to  apply  to  such  situations  at  all,  but  were  limited 
Co  those  parts  of  rivers  where  the  sea  ebbs  and  flows. 
The  Legislature  may  not  have  been  able  to  distinguish,  sq 
accurately  as  men  of  science,  where  the  precise  point  is ; 
but  their  inability  to  do  thb,  does  not  lessen  the  respect 
which  your  Lordships  are  bound  to  show  to  their  inten« 
tion ;  and  if  they  had  really  meant  that  the  regulations 
should  apply  without  limitation  to  friths,  they  would  cer- 
tainly have  said  so  in  some  one  or  other  of  the  statutes; 
But,  ia  no  one  act  of  Parliament  founded  on,  does  it  ap^ 
pear  that  they  had  any  such  intention.  '  The  situation  of 
these  engines  is  uniformly  described  to  be  in  waters,  in 
fresh  waters,  in  salt  waters,  or  waters  generally,  where 
the  tide  ebbs  and  flows.  It  is  impossible  to  hold,  that  if 
they  had  intended  this  to  apply  to  friths  in  the  sea,  they 
would  not  have  said  so.  They  could  not,  indeed,  distin* 
guish  the  point  where  the  river  ceases,  but  their  object 
was  to  confine  it  to  that  point ;  and  surely  this  is  still 
more  made  out,  when  you  find  that,  from  the  result  of 
actual  experiment,  it  was  at  this  point  alone  that  the  po* 
licy  of  the  I^gisliftture  could  have  any  operation;  for  it 
eppears  from  Sim^s  evidence,  that  it  is  qnly  at  tliis  poin( 
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.where  the  erection  of  such  engines  could  be  attended  with  1813. 
any  injury.  The  Legislature  were  perfectly  well  in- 
formed with  regard  to  those  parts  of  the  river  where  in- 
jury was  most  to  be  dreaded ;  and  when  you  find  the  ex^ 
pressioQ  which  they  have  given  of  that  part  of  the  river 
.admits  of  the  construction  which  reconciles  it  to  the  por 
.licy  of  the  law,  it  is  impossible  to  refuse  due  effect  to  it., 

• 

There  is  another  fact,  which  is  not  so  distinctly  stated^ 
•nor  so  much  dwelt  upon  as  might  have  been  expected  ;— 
I  mean,  that  there  are  many  yairs  'erected  in  different 
friths,  many  grants  of  yairs,  one  of  them  in  the  Frith  of 
Clyde,  in  favour  of  Graham  of  Gartmore,  another  be- 
longing to  Mr  Dennistoun  of  Colgrain.  When  were  these 
grants  made  ?  Can  your  Lordships  suppose,  that,  at  a 
^ime  when  any  of  these  acts  was  in  viridi  observantia,  the 
Crown  would  give  grants  of  yairs  that  were  totally  ille- 
gal ?  When  these  grants  were  made,  the  acts  of  Parlia>p 
ment  were  fully  known,  and,  in  fact,'  better  known  than 
they  are  now ;  and  yet,  in  the  face  of  these  statutes,  va- 
rious grants  flowed  from  the  Crown,  giving  right  to  yairs 
in  the  Frith  of  Clyde. 

It  appears  to  me,  that  a  very  strong  argument  arises 
•from  the  act  of  King  William,  which  speaks  of  pock  nets^ 
and  other  illegal  engines,  and  prohibits  them  from  being 
used  above  the  Pow  of  Alloa.  Wouhi  it  have  been  thought 
necessary  to  prohibit  that  mode  of  fishing,  if  there  had 
been  existing  acts  to  reach  it  ?  They  certainly  would  no( 
have  prohibited  that,  or  any  other  mode  of  fishing,  if  it 
yras  already  illegal.  But  the  act  prohibits  a  certain  mode 
ff om  being  used  above  the  Pow  of  Alloa,    Why  ?    B^ 
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1812.  cause,  without  such  act,  the  fishing  might  have  been  law- 
fully Used.  These  are  the  grounds  of  raj  opinion.  I 
conceive  the  pursuers  have  a  sufficient  title.  I  have  great 
doubts  how  far  the  regulations  apply  to  stake-nets,  and  I 
am  clear  they  do  not  apply  to  any  engines  in  a  frith.  I 
do  not  enter  into  subordinate  questions.  Many  of  the  in- 
dividuals are  in  particular  situations ;  and  if  your  Lord- 
ships  hold  that  the  regulations  do  apply  to  a  frith,  and 
not  to  the  sea,  you  have  still  to  determine  where  the  sea 
ends,  and  the  frith  begins.  I  think  the  point  is  accurately 
jdrawn  by  Mr  Jardine. 

LORD  WOODHOUSELEE. 

This  is  a  case  of  great  magnitude  and  patrimonial  in- 
terest, apd  of  deep  importance  in  itself,  as  it  involves  the 
construction  of  the  general  enactment^  of  the  Legisla- 
ture, respecting  an  object  which,  from  the  earliest  periods^ 
has  always  been  held  to  be  of  very  high  moment — ^the  ex- 
ercise of  the  right  of  salmon  fishing.  As  these  valuable 
rights  were  the  subject  of  frequent  disputes,  which  led  to 
invasions  on  the  part  of  the  greater  landholders,  on  the 
one  hand,  and  to  improper  practices  on  the  other ;  so  it 
became  necessary,  for  repressing  all  such  proceedings,  that 
the  Legislature  should  interfere  to  regulate  the  exercise  of 
these  rights.  These  appear  to  me  to  have  been  the  mo- 
tives for  the  framing  of  the  various  statutes  upon  this  sub- 
ject ;  and  the  same  motives  appear  to  have  been  the  occa- 
sion of  the  later  acts  following  out  the  same  wise  ends, 
viz.  the  security  of  landholders  in  the  exercise  of  their 
just  rights,  and  the  protection  of  all  heritors  of  salmon 
fishings  against  invasion,  by  improper  modes  of  fishing. 


I 


^ 


It  U  argoed  by  the  defbiiders,  tluit  tbe  purpose  of  all  1812. 
these  statutes  was  entirely  of  a  public  nature^  and  had  no 

f  reelect  to  the  private  interest  of  indiriduals ;  and,  in  evi«- 

dence  of  this,  they  appeal  to  the  various  enactments, 
irfaich,  they  say,  hav^  no  other  end  but  the  preservation 

k  of  the  breed  of  „3dmon.    Now,  I  would  ask,  what  they 

«.  meaji  by/the  public  ?    Does  not  the  public  consist  of  ia^ 

^K^^^^f^iduals  ?  Or>  will  any  one  assert,  that  the  security  of 
private  rights  of  property  is  not  the  main  concern  of  the 
Legislature?  There  seems  to  be  here  a  sort  of  metaphy- 
sical distinction  attempted,  where  there  is  not  a  real  differ- 
mce.  I  hold  the  objects  of  the  statutes  to  have  been, 
mainly,  the  maintenance  and  protection  of  such  heritors 
as  had  rights  of  property,  die  securing  them  from  all  in- 
vasion by  any  one  herUor  or  another,  and  the  prevention 
of  ruinous  and  destructive  modes  of  fishing.    I  therefore 

L  ^  cannot  enter  into  the  distinction  between  the  public  interest 

.  in  the  preservation  of  the  breed  offish,  and  the  private  in« 

terests  of  individuals.  Every  individual  heritor  of  salmon 
fishing  has  a  direct  interest  to  appear.  The  preserving  of 
die  breed  of  fish  is  his  direct  interest,  and  he  requires  no 
aid  from  the  public  prosecutor  in  vindicating  this  right. 
But  the  express  object  of  the  Legiriature  was,  to  secure 
patrimonial  rights ;  and  one  of  their  chief  objects  was,  to 
jMrevent  a  monc^iy  flrom  being  grasped  at  by  a  few  indi<i» 
viduak. 

This  is  quite  evident  from  the  regulations  relative  to 

the  mid  stream  and  the  Saturday's  slap ;  the  main  pur« 

pose  of  which  was,  to  prevent  a  few  heritors  at  the  mouth 

of  the  river  from  monopolising  the  produce  of  the  fish- 

li  |ngs.    The  defenders  say,  <  No ;  it  was  to  preserve  thf 
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.1812.  brelbd  of  fidi.-^    I  say  fke  questiod  is  the  same;  tfiet>b« 
ject  WBl  to  keep  down  the  monopolj.     These  regulations 
liad  no  direct  reference  to  the  encouragement  of  the  breed 
pf  fish  :  the  mid  stream  did  not  need  to  be  six  feet  wide> 
to  let  the  salmon  fr j  pass  through  it    It  is  [dain  that  these 
two  regulations  had  no  reference  to  the  specified  object  of 
presernng  the  breed,  but  that  their  purpose  was,  to  re* 
strain  all  monopolizing  attempts  of  a  few  to  make  an  ex- 
orbitant gain  at  the  expence  of  others;  and  this  principle 
.was  expressly  recognized  bj  the  Court  in  the  case  of  the 
JBarl   of  Fife  against  Gordon,  where  there  was  a  net 
stretched  across  the  river,  and  people  employed  to  drive 
.the  fish  into  it  bj  means  of  spears  and  other  weapons ; 
^e  purpose  of  all  which  was,  not  to  scare  the  salmon^ 
but  to  give  one  heritor  an  exorbitant  gain  to  the  prejudice 
of  another,  who  had  just  as  good  a  right  aM  he  had.     In 
short,  the  ^object  of  the  statutes  is,  to  repress  all  the 
modes  of  catching  fish  bj  every  sort  of  standing  ma- 
chinery, and  to  prevent  a  most  unjust  monopoly  by  any 
set  of  heritors.   Yaifs  are  expressly  prohibited;  and  what 
is  a  yair  ?    The  meaning  of  a  yair  is  just  an  enclosure. 
These  were  formerly  made  of  wicker-work,  and  compos- 
ed a  most  destructive  engine.     But,  it  is  said,  a  stake-net 
js  altogether  different,  and  cannot  intercept  the  small  fry. 
JBut  if  the  work  us^d  is  similar  to  a  yair,  without  refer- 
ence to  its  materials,  I  confess  I  cannot  see  that.it  is  of 
the  smallest  consequence  of  what  materials  it  is  made, 
provided  it  be.  a  standing  machine  that  catches  fish.    It  is 
paid  that  it  is  tied  by  a  twisted  cord.    It  is  of  oo  conse^ 
quence ;  it  was  the  engbe,  the  machine  itself,  which  the 
Jaw  intended  to  put  down ;  and  the  question  is  just,  whcr 
^her  the  law  be  still  in  forc&    I  cpnfw  I  bave  no  doubt 


\tia.  The  only  difTerence  between  a  stake-net  and  a  fair  18I2* 
isj  that  the  one  is  ten  times  larger  than  the  other;  and 
the  argument  just  seems  to  be,  that  an  enclosure  of  twen« 
ty  feet  diameter  is  not  prohibited,  while,  on  the  other 
bandy  an  enclosure  of  half  the  #ize,  or  less,  provided  it 
is  made  of  ropes,  is  prohi)>ited.  But  it  is  clear^  that  alji 
machines  are  prohibited.  The  act  mentions  a  varietj  of 
ihem;  and,  in  short,  it  is  the  an;pous  view  of  the  sta^ 
lutes  to  put  down,  as  illegal,  every  soecies  of  fixed  ma- 
chinery; and  the  description  is  90  caoniprehensive,  that  no 
machine  of  that  nature  can  hfi  held  as  not  included  in  it. , 

*         .  « 

As  to  the  situation,  I  must  observe,  that  I  cannot  be* 
Jieve  that  the  Legislature  had  it  ia  view  to  make  any 
distinction  between  thp  precise  part  of  a  river  where 
engines  were  prohibited,  and  other  parts  where  they 
'.were  not  prohiUted.  The  defenders  maintain,  that 
there  is  a  marked  diflrerence  between  the  river  and  the 
sea.  But  this  is  founded  upon  subtleties  which  I  hav^ 
not  been  aUe  to  enter  into.  These  may  be  creditably 
enough  to  the  defenders^  ingenuity ;  but,  in  nay  appreheur 
•sion,  their  ingenuity,  and  their  novelty^  are  decisive 
against  their  application  to  the  present  cas^;  because^ 
being  thus  new  and  ingenious,  they  could  not  possibly 
have  been  in  the  view  of  the  Legidlature  at  the  time. 
•When  they  were  prohibiting  the  use  of  yairs,  they  ha4 
not  the  smallest  idea  of  settling  the  precise  boundary  iritbr 
in  which  the  prohibition  was  to  operate.  The  plain  saga- 
cious men  whq  framed  the  statutes  enterefl  into  no  such 
ingenious  calculations ;  and  a  plain  proof  of  thb  is  the 
,Y«y  in  which  they  regulated  the  mid  stream.  This  ]^as 
all  the  extent  of  their  mathematical  calculations.   In  theif 
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1812.  prohibitions^  thej  made  no  distinction  of  imaginary  linet^ 
where  the  sea  ends  and  the  river  begins.  They  simply 
prohibited  every  species  of  standing  machinery  set  in 
water  where  the  sea  ebbs  and  flows.  These  are  the  very 
words  of  the  act  1553;  a  proof  that  by  the  term  waters, 
were  to  be  comprehended  all  such  waters  as  the  Frith  of 
Tay,  &c.  Yairs  on  the  waters  of  Solway,  are  yairs  on  the 
Frith  of  Solway ;  and  nothing  else  was  meant^  than  the 
large  space  in  friths  which  forrn^  the  bason,  or  cestuary, 
land-locked  by  the  coast.  Wherever  it  is  possible  to 
draw  a  line  from  the  one  coast  to  the  other,  all  within  or 
above  such  line  is  to  be  understood  as  the  river,  or  the 
water,  where  the  sea  ebbs  and  flows.  This  includes  all 
the  space  where  the  fishing  is  exercised;  and  which, 
therefore,  I  think,  cannot  be  legally  exercised  by  yairs. 
Yiurs  are  expressly  prohibited ;  and  I  conceive  stake-nets 
just  to  be  yairs  on  a  larger  scale.  As  to  the  matter  of 
fact,  viz.  What  has  been  the  actual  consequence  of  these 
machines  ?  I  see  it  hiA  been  materially  prejudicial  to  the 
upper  heritors.  The  diminution  in  their  fishings,  upon 
An  average  of  ten  years,  has  been  very  extensive.  On  the 
ether  hand,  some  of  the  other  fisheries  have  set  at  an  enor- 
mous advance:  one  fishing  which  formerly  set  at  L.5y 
has,  in  consequence  of  the  stake-nets,  set  at  L.3,100^ 
Crreat  gain  and  loss  has  arisen  from  the  violation  of  the 
exbting  laws,  which  we^  meant  to  secure  the  rights  of 
IbII  heritors,  and  to  repress  all  monopolies. 

LORD  MEADOWBANK. 

When  the  case  of  Seaside  was  decided,  I  had  the  h(H 
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m>ur  to  sit  v|Mm  the  Bench,  and  I  gave  it  as  my  opinion,    181  Jt. 
that  we  ought  to  bare  had  a  proof  of  the  effects  of  the 
nets  at  that  time.    The  Court  oyer-niled  me  in  that  opi- 
nion, and  in  proceeding,  I  certainljr  did  not  see  any  dif« 
ficultj  in  construing  the  statutes  to  the  effect  of -finding, 
that  by  the  prohibition  of  yairs,  the  stake-nets  were  also 
prohibited  ia  the  situation  in  which  they  jtood,  in  that 
case ;  and  I  gave  nsy  opinion  in  &yoiir  of  the  interlocutory 
and  that  judgment  was  affirmed  m  the  Court  of  the  last 
resort.    But  when  interdicts  were  applied  for  against 
other  parties  who  had  erected  stake*nets  about  the  mouth 
of  the  Frith  of  Tay,  the  Noble  Lord  who  pronounced  that 
judgment,  enteilained  doubts  of  his  former  opinion,  and 
that  has  suggested  the  trial  of  the  case  a  second  time  be* 
twixt  the  present  parties ;  and  it  well  deserves  to  be  tried 
^d  deliberately  considered.    I  am  glad  to  see  that  a 
proof  has  been  taken.   I  wish  much  that  it  had  been  more 
extensive  than  it  is.    It  should  have  extended  to  all  the 
great  rivers  in  Scotland;  and  I  could  have  wished  that  it 
had  been  competent  to  your  Lordships,  and  consistent 
with  your  forms,  to  have  stopped  the  suit  till  such  proof 
was  obtained.     I  conceive,  th^t  we  are  still  in  ignorance 
of  much  of  the  real  history  of  the  migrations  of  salmon ; 
and  DOW  that  the  matter  of  law  has  been  much  more 
sifted,  the  statutes  much  more  thoroughly  examined,  and 
that  a  light  has  been  thrown  upon  them,    which  far 
surpasses  all  my  humble  praise,  it  is  very  much  to  be 
jregretted,  that  the  facts  have  not  been  so  thoroughly 
cleared  up,  as  I  apprehend  might  have  been  done.    But^ 
imperfect  as  the  proof  is,  it  is  our  bounden  duty  to  com- 
ply with  our  modes  of  proceeding,  and  to  give  our  opinions 
upon  the  case  as  it  stands. 
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1813.  Ndtwitlutand&ig  dl  flit  abiUiy  that  has  been  di8f>ta7dr? 
I  am  of  opinion,  that  the  constnietion  of  the  statutes^ 
whether  right  or  wrong,  has  been  ^  fixed  by  decision^ 
of  the  Court,  that  your  Loitiships  cannot  with  stffety 
^hake  it. 


Hueh  has  been  said  of  the  immense  patrimonial  and 
faational  importance  of  the  question.  I  beg  leave  to  say, 
ihat  I  divest  my  mind  as  much  as  possible  of  the  great 
value  of  the  interests  in  competitioil.  I  compel  my  mind 
to  consider  it  as  if  It  were  the  base  of  an  individual  mere- 
ly ;  for  it  is  a  question  of  law,  which  I  am  bound  to  con- 
strue as  a  Judge,  tied  by  precedents,  and  not  biassed  by 
its  consequences  in  any  way.  As  to  the  various  questions 
of  expediency;  as  to  the  new  light  which  has  beeii 
thrown,  by  great  abiHty,  on  what  it  is  alleged  ought  t6 
be  the  construction  of  the  statutes,  I  am  humbly  of  opi^ 
nion,  that  it  is  the  province  of  the  Legislature  only  to  api 
preciate  these,  and  apply  the  remedy,  if  wrong  has  been 
done,  not  of  your  Lordships.  You  must  tread  in  the  foot- 
steps of  your  predecessors ;  you  must  .separate  the  tie\t 
lights,  which  have  been  recently  thrown  upon  the  subject^ 
from  the  case  as  it  stood  upon  the  old  acts  of  Parliament;; 
and  the  decisions  of  this  Court.  That  is  all  that  yon 
have  to  do ;  you  must  consider  these  matters  only,  and 
decide  upon  them,  whatever  injury  may  be  occasion- 
ed thereby  to  any  person  or  body  of  men ;  and,  if  ther6 
shall  be  any  wrong  done  to  th^  pubEc  interest.  By  any 
judgment  that  you  may  pronounce,  you  may  rest  in  tranl 
quillity,  in  the  assurance  that  the  wrong  will  be  rectified 
by  the  policy  and  wisdom  of  the  Legislature. 


I  heard  with  peculiar  pleasure,  as  I  always  io,  the  opi-  1813.^ 
Aton  of  Lord  GOIies.  He  went  through  the  material' 
parts  of  the  case,  I  thought,  with  great  accuracy ;  and  it 
gare  me*  the  satisfaction  of  comparing  mj  own  opinion* 
with  an  authority  I  respect  so  much.  I  have  the  pleasure 
of  ^(mcurring  with  his  Lordship  entirely  on  the  first 
point,  as  to  the  title  to  pursue.  I  think  that  there  is  no 
general  title  in  the  pursuers  to  maintain  all  manner  of 
rights  relatire  to  the  fishings;  there  must  be  an  ix)£jury/ 
aid  evil  sufimd ;  and,  in  order  to  make  out  that,  there 
must  be  a  loss  endured,  in  consequ^nece  of  something 
illegally  done.  Accordingly,  formerly  the  penaltieti  were 
recovered  in  the  Justiciary,*  and  still,  in  prosecutions 
for  penalties,  in  the  inferior  courts,  the  procurator  fiscal 
usually  concurs.  I  will  also  just  go  this  much  farther, 
and  say  tha^  as  the  learned  gentleman  at  the  bar  has 
made  no  observation  on  the  new  appendix,  I  must  hold 
that  it  establishes,  that  there  has  been  a  great  patrimonial 
loss ;  and,  of  course,  that  gives  an  interest  to  pursue ; 
so  that  the  question  of  title  is  truly  involved  in  the 
merits. 

The  next  question  then  is.  Are  these  stake-nets  legal 
engines  or  not,  in  the  situation  in  which  they  stand? 
And  this  leads  to  two  points,  Isf,  Do  the  statutes  and  the 
law  of  the  country,  as  interpreted  by  our  forefathers, 
comprehend  such  eigines  as  these  P  and  2dfy,  Po  they 
apply  to  them  in  the  situations  in  which  they  are  found  f 
If  they  do,  there  is  enough  of  evidence  before  us,  that 
there  is  a  loss  sustained  by  the  upper  heritors  to  giv6 
them  a  title  to  pursue.  And,  in  the  outset,  I  certainly 
do  cpn^eive  the.  explicit  ancl  only  ^ir  object  of  the  sta^ 
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1812»  totes  was  to  protect  tbe  multiplicatioo  of  the  fishi  ^d 
augment  and  secure  the  prodoctiTeiiesB  of  the  fishery  fc 
and^  I  must  own,  I  think  there  is  no  indication  in  the 
statutes  of  what  Lord  Woodbpuselee  has  laid  down. 
There  is  not  a  vestige  of  evidence,  perceptible  (o  me^  that 
they  were  intended  to  prevent  a  monopoly  -on  the  part  of 
the  inferior  heritors,  or  of  any  other  body  of  men.  It 
seems  to  me  that  the  predominant  radical  idefi  of  the  li^gis^ 
tiire  was  invariable,  that  they  should  preserve  and  epcou-* 
rage  the  breed  of  fish.  That  was  the  object  of  all  their 
enactments.  The  Saturday's  sliq^  Md  the  mid  stream^ 
were  not  meant  to  serve  primarily  to  protect  the  firy,  but 
they  were  meant  to  enable  the  fish  about  to  spawn,  to  gefc 
into  those  parts  of  the  river  that  were  proper  for  spawns 
ing.  It  was  for  the  interest  of  the  inferior  heriton, 
more  than  o(  the.  superior  ones,  that  the  Saturday's 
slap  and  the  mid  stream  were  provided,  in  order  that 
the  breeders  might  get  to  their  proper  haunts.  I  think, 
that  if  there  had  been  a  pnye'ct  formed  to  jffeY&tt 
monopolies, .  the  cruives  above  the  places  where  the  tida 
ebbs  and  flows  would  have  been  put  down,  as  well  as 
those  below  them.  For  what  is  a  cruive  ?  What  is  tbe 
object  of  it?  It  is  meant  to  establish  a  monopoly  of  the 
fish,  in  so  far  as  a  monopoly  can  be  established,  in  prejo^ 
dice  of  all  the  upper  heritors  on  the  riva:.  And  the  Legis- 
lature did  not  even  put  them  down  entirely :  it  only  mf^ 
dified  t|iem.  And  what  was  the  modification  that  was 
edited  ?  They  seem  to  have  thought,  that  they  would 
do  just  enough,  if  they  provided  for  replenishing  the  river, 
which  they  did  by  the  Saturday's  slap  and  the  mid  stream, 
elthough  they  suffered  the  cruives  to  remain  a  constant 
disadvantage  to  every  fishing  above  themy  nnd  a  palpablf 
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tocroachment  on  the  fair  use  of  the  river.  But  so  indiC-  1812. 
ferent  were  the  feelings  of  o«r  predecessors  on  these  mat- 
ters, that  we  all  know  that  the  mid  streams  were  put  an 
end  to  bj  the  negiigence  of  the  public  prosecutors,  and  of 
those  having  interest.  In  the  same  manner,  (and  this  h 
a  thing  which  is  not  explained  at  all  in  the  defenders^  me- 
morial,) why  are  the  fry  not  better  protected  above  the 
places  where  the  sea  ebbs  and  flows  ?  The  crutves  disturb 
the  fry  no  doubt ;  and  I  suspect  there  are  a  great  number 
of  fry  destroyed  at  most  cruives.  They  disturb  th^  easy 
^ater,  where  it  is  observed  that  the  fry  take  their  way 
down  to  the  sea ;  and  a  great  deal  d  mischief  is  done  at 
them  by  the  thoughtless  indifference  and  greed  of  the  pea- 
santry ;  and  most  certainly  a  great  deal  of  harm  is  done 
in  mill-dams,  in  the  manner  prohibited  by  the  act  But, 
in  so  far  as  appears  from  this  proof,  the  fry  are  much 
more  destroyed  by  the  pursuers  themselves,  at  their 
cruives  above  the  prohibited  places  on  the  water,  and  by 
their  pock-nets,  and  by  other  means,  on  different  parts  of 
the  upper  parts  of  rivers,  than  by  the  stake-nets. 

« 

All  this,  your  Lordships  will  observe,  I  throw  out^ 
from  a  wish  to  explain  distinctly  the  grounds  that  I  rest 
on  in  this  case ;  for  I  by  no  means  rest  on  tins,  that  the 
Legislature  would  have  been  even  justified  in  dejMiiing  the 
inferior  heritors,  on  the  sestua^ies  at  the  mouth  of  great 
rivers,  of  their  right  of  fishing  in  any  manner  they  pleas- 
ed, upon  any  principle  or  purpose  of  destroying  their  mo-^ 
nopoly.  They  cOutd  not  be  justified  if  they  had  done  s6; 
It  would  have  been  an  abominable  act  to  have  destroyed 
the  right  of  the  fortunate  proprietors,  who  had  their  va^ 
loabte  interests  within  reach  of  the  sea^  in  order  merely  t9 

r 
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IS12.   have  favoured  the  naturally  less  productive  fiaheries  of  the 
upper  heritors.    It  would  have  been  just  the  same  thing  as 
to  have  prohibited  a  proprietor  on  the  sea-shore*  from  cul- 
tivating the  better  sorts  of  grain,  &c.  upon  bis  lands,  in 
order  that  the  proprietors  situated  on  the  mountains  might 
not  be  outdone  by  him.    It  is  so  absurd,  that  there  can  be 
no  ground  for  it.     It  is  an  imputation  upon  the  Legisla* 
ttire  to  suppose  so.     The  only  legitimate  purpose  they 
could  have  was  to  preserve  the  fry,   and  favour  the 
increase  of  the  fishery  generally ;  and,  on  that  footings 
they  w^r^  entitled  to  stop  every  engine  that  they  thought 
might  tend  to  displenish  the  rivers  of  fish,-— every  kind  of 
engine  that  was  incompatible  with  keeping  the  rivers  in 
a  full  supply  of  fish*    There  was  tio  intention  that  the  in- 
ferior heritors  should  be  deprived  of  any  part  of  their 
right,  in  order  to  give  the  superior  heritors  more  valuable 
fishings.  That  purpose  would  have  been  quite  illegitimate ; 
and  the  existence  of  every  cfuive  proves  a  leaning  in  an 
Opposite  direction,  to  favour  the  inferior  heritor  at  the  ex- 
pence  of  the  superior.    But  if  it  was  necessary,  in  order 
to  give  a  supply  to  the  river,  to  prevent  the  use  of  any 
instruments  or  machines  that  would  catch  the  breeders, 
or  prevent  them  from  getting  up  the  rivers^  that  was  a 
legitimate  Object  for  the  Legislature  to  proceed  upon. 
Bight  or  wrong,  the  Legislature  express. that  to  be  their 
object ;  and,  with  that  view,  they  have  pronounced,  dur- 
ing the  course  of  many  centuries,  a  great  number  of  inter- 
dictions.    They  have  interdicted  a  number  of  things^ 
more  or  less,  for  the  purpose  of  protecting  and  encou-* 
raging  the  breed  of  salmon ;  and  your  Lordships  are  now 
called  on  to  construe  the  acts  of  Parliament  in  which  thi» 
ifl  done. 
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Now,  there  was  one  thing  which  Lord  Gillies  said,  on  1812. 
the  question  of  construction,  which  struck  me.  It  is 
very  od49  he  said,  that  the  Legislature  should  have  used 
the  term  '  cruives^  in  the  first  instance,  bad  aestuaries 
been  in  contemplation^  or  that  thej  should  have  thought 
of  interdicting  them  in  festuaries  at  all,  .where  nature 
itself  has  interdicted  them,  and  wher^  it  is  impossible 
for  men  to  have  put  them  up.  But  it  struck  me,  that  if  the^ 
had  meant  not  to  prohibit  them  in  every  place,  excepting 
the  sea'  itself,  they  used  a  very  strange  term.  ^  Where 
the  sea  fills  and  ebbs  **  is  the  phrase.  This  is  a  very  broad 
and  comprehensive  term;  a  tenn  too  that  is  naturally 
ambiguous,  if  taken  in  the  sense  the  defenders  contend 
for,  and  which  a  person  of  common  understanding  would 
not  naturally  suspect  was  to  be  confined  merely  to  thos^ 
parts  of  rivers  where  the  tide  ebbs  and  flows  continually, 
and  ndt  to  comprehend  those  which  the  tide  leaves  alto^ 
gether  at  low  water,  and  fills  at  high  water,  nor  sestuaries. 
It  is  very  odd,  that  the  statutes  should  not  have  distin- 
guished between  the  pliCces  in  contemplation  more  parti- 
cularly, when  it  was  speaking  of  situations  far  within  the 
water.  All  these  kinds  of  expressions  look  very  loose 
and  very  general,  more  especially  when  it  is  considered, 
that  they  have  used  a  term  of  vast  variety  of  latitude.  I 
imagine  that  the  Scotch  dialect  '  water^  is  by  no  means 
confined  to  running  waters.  I  apprehend  it  extends  to 
.narrow  seas.  I  suspect  the  noted  song  of  ^  O^er  the  Water 
to  Charley,^  implies  over  the  sea.  It  is  a  very  annbiguous 
.term.  It  is  certainly  a  term  of  great  latitude ;  and  it  was 
the  duty  of  the  Legislature,  if  they  wished  it,  to  have  used 
words,  showing  that  they  meant  to  confine  the  prohibi- 
.tion.     They  have  not  done  so;  and  what  is  more^  it  has 
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1812.  certainly  not  been  so  understood  bj  the  Legxdature ;  for 
if  your  Lordsh^s  look  at  the  statute  of  Queen  Anne,  you 
will  see  most  distindy,  that  the  powers  conferred  on  the 
Sheriff  of  Fife,  to  enforce  the  statutes,  relate  to  the 
south  side  of  the  Frith  of  Tay,  as  well  as  of  the  river 
itself.  It  is  perfectly  plain  that  die  Legislature,  at  that 
time,  conceived  that  the  Frith  of  Tay  was  within  the  pro- 
hibitions and  penalties  of  the  statutes* 

I  think  also,  that  the  grants  of  yairs,  mentioned  by  my 
learned  brother,  operate  another  way  from  what  he  con- 
ceived :  for  I  believe  it  was  a  very  common  thing,  that  in 
all  matters  of  commerce,  the  King,  in  old  times,  was  un« 
derstood  to  have  a  dispensing  power  by  the  law  of  Scot- 
land. In  the  middle  ages,  it  was  also  understood  very 
generally,  that  the  commerce  of  the  country  was  within 
the  prerogative  of  the  King.  He  at  least  was  in  the  cus- 
tom of  granting  privileges  of  various  kinds,  (leaving  it  to 
the  Legislature,  to  be  sure,  to  exercise  its  powers  of  cut^ 
ting  down  the  grants  when  necessary) ;  but  still  I  suspect 
it  was  a  very  common  thing,  in  both  parts  of  the  island, 
for  the  King  to  make  grants  in  the  face  of  the  general 
law ;  and  there  are  many  instances  of  it  in  the  matters  of 
trade  and  manufacture.  There  were  great  powers  exer- 
cised in  that  way ;  and  when  your  Lordships  see  how 
very  few  instances  there  were  of  grants  of  yairs,  I  suspect 
they  were  infringements  upon,  and  not  proof  of  the  law. 
I  think  Mr  Cranstoun'^s  argument  is  irresistible,  that  if  it 
had  been  matter  of  common  right  to  erect  yairs  in  friths, 
ages  ago  you  would  have  had  the  whole  course  of  the  Tay 
and  other  sestuaries  begirt  with  yairs ;  and  I  must  there- 
fore suspect,  that  the  want  of  yairs  upon  it  is  the  strong- 


est  natioaal  interpretation  of  the  statutes.  And  though  1812. 
'  cruives^  be  indeed  the  leading  word,  it  waa  so  in  con- 
nection with  the  yairs.  Cruives  were  not  confined  to  one 
aituation,  and  were  only  objectionable  secundum  svfbjftclam 
maleriom.  They  are  rather  machines  on  the  top  of  the 
cruive^dikes  than  the  dikes  ^mseWes,  and  they  are  found 
every  where  along  the  sea-coast ;  they  are  sometimes  long 
wicker  baskets,  and  are  used  for  catching  herrings.  These, 
I  suspect,  when  attached  to  the  inclosures  called  ^  yairs,^ 
or  other  such  structures,  might  be  the  cruives  meant  as 
applicable  to  lestuaries.  Different  contrivances  had  been 
fallen  upon,  such  as  baskets,  creels,  coups,  and  other 
things,  for  similar  purposes,  and  all  fell  under  the  prohi- 
Intions ;  for  all  might  be  deemed,  not  unreasonably, 
though  perhaps  erroneously,  destructive  of  the  fry. 

I  conceive  the  custom  in  both  of  these  matters  to  be  in- 
terpretative of  the  real  meaning  of  the  statutes,  as  under- 
stood by  the  nation.  Whence  the  objection  to  stell-fish- 
ings  ?  No  man  with  a  right  of  coble^fishing  ever  takes 
it  into  his  head  that  he  is  entitled,  in  rivers  or  firitbs,  to 
set  up  stells  ad  libitum.  He  cannot  erect  stages  with  a  set 
of  leaders  annexed  to  them,  to  bring  fish  in  his  way^ 
That  is  not  a  common  right ;  and  why  not  ?  It  must  be 
because  such  things  must  have  been  held  to  be  just  a  spe- 
cies of  yairs.  It  must  have  been  sometjiing  of  that  kind 
which  led  the  King  to  interfere  in  the  steltfisbings. 
Whence  the  prohibitions  of  stent-nets^  but  as  an  impedi- 
ment to  the  ascent  of  the  breeders,  and  as  a  fitted  engine  in 
the  fishery,  which  it  was  the  jiolicy  of  the  law  to  disallow. 
I  cannot  help  thinking,  therefore,  that  the  restraints  against 
1^11  stationary  qets  and  engines,  together  with  the  small 
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1813.  number  of  jairs  in  the  estuaries  of  Scotland,  form  tog«thef 
good  evidence  of  the  established  construction  of  the  sta- 
tutes :  I  mean  within  what  are  property  estuaries,  for  I 
do  not  speak  of  that  confinement  of  the  sea  it8elf>  which 
sometimes  gives  it  the  appearance  of  an  sestuary  :  I  mean 
such  an  sestuarj  as  Lord  Chief  Justice  Hale  describes,  that 
you  shall  be  able  easily  to  see  the  other  side  ;  that  you  shall 
see  the  fatices  terra ;  that  still,  in  short,  bears  somewhat 
of  the  appearance  of  a  river.  I  imagine  the  Forth  below 
the  Queensferry  is  always  held  to  be  the  sea.  In  the 
same  way,  at  the  mouth  of  the  Spey,  no  opposite  coast  al- 
most is  visible.  I  do  not  consider  that  the  viewing  out 
the  cpast,  by  means  of  glasses,  can  make  it  an  estuary,  in 
the  sense  that  I  am  speaking  of.  I  conceive,  that  there 
must  be  something  that  gives  it  the  aspect  of  a  river  at 
low  water.  That  is  the  case  with  the  Tay  ;  it  has  the 
aspect  of  a  river  at  low  water. 


.  ft 


On  the  whole,  therefore,  I  think  there  was  room  In  the 
Tulgar  language  of  the  times, — in  the  indefinite  language 
of  the  Legislature,^-to  have  established  legitimately  that 
construction,  which  I  must  say  appears  to  me  to  have 
been  put  upon  them  in  very  old  times,  by  the  very  acts 
and  deeds  of  the  country,  by  the  Legislature  itself,  and  by 
the  Privy  Council,  as  the  legitimate  guardian  of  the  police 
of  the  country  ;  for  that  was  its  function.  It  was  the  pro- 
per court  of  police, — ^the  proper  guardian  of  the  country 
under  the  King.  Now,  it  certainly  took  upon  it  to  fine 
severely  for  transgressions  of  the  statutes.  You  see  in 
Fountainhall  an  instance  of  its  having  fined  the  heritors  on 
the  Don,  for  using  modes  of  fishing  in  violation  of  the 
policy  only  of  the  statutes.     And  I  have  no  doubt  that,  if 
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Why  learned  friend  at  the  bar  were  to  exercise  his  powers    I81S. 
of  research  in  the  books  of  the  Privj  Council,  he  would 
find  a  number  of  instances  of  the  same  thing.    Perhaps  it 
would  not  be  beneficial  to  his  clients,  but  it  would  be  ex« 
tremelj  satisfactory  to  the  Court. 

Now,  when  I  have  said  so  much,  I  wish  nevertheless 
that  it  shall  not  be  understood  that  I  throw  out  any  opi- 
nion, that  that  interpretation  of  the  statutes  which  the 
defenders  have  taken  up  was  not  originally  the  sound  one. 
There  is  a  great  deal  to  be  said  for  it.  But  the  practice 
pf  the  country  has  shut  us  out  from  adopting  it. 

I  wish  also  to  state,  that  I  put  a  great  deal  of  weight 
on  the  discovery f  not  the  invention  of  Mr  Jardine,  as  a 
most  important  fact  in  the  case*  It  is  a  fact  which  has 
existed  as  long  as  the  Tay.;  it  is  not  a  new  fact.  The  in 
fluence  of  that  fact  is  great,  independently  of  the  philo* 
3ophical  nature  of  the  discovery,  and  the  great  and  un 
common  abilities  displayed  in  it.  It  proves,  that  there  is 
in  nature  a  line  of  division  between  sestuaries  and  rivers, 
separating  characters  and  qualities,  which  may  at  any 
time  have  been  remarked  as  material  on  the  present  sub- 
jects, and  which  may  afford  hereafter  important  consider- 
ations in  the  proper  place.  The  coincidence  of  that  very 
curious  fact,  with  the  disappearance  of  the  smolts,  is  a 
thing  that  must  attract  the  notice  of  every  man  of  reflec- 
tion ;  and  it  ailbrds  such  conviction  to  a  man  of  patient 
inquiry,  that,  without  some  counteracting  evidence,  I  can 
wery  well  conceive  that  the  Legislature  may  pay  great  re- 
gard to  it  indeed.  Under  such  restrictions  as  the  Legis- 
4ature,  in  their  wisdom,  may  (hink  proper,  in  order  t^ 
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1812.  prevent  the  overdouig  of  stake-net  fisheries,  thfey  may  per? 
haps  think  fit  to  authorise  their  erection  up  to  the  point 
discovered  by  Mr  Jaidine.  For  if  it  be  true,  that  the  fry 
make  their  way  to  the  sea  in  some  deep  channel,  beyond 
the  reach  of  the  nets,  and  that  they  are  not  bred  and  edu- 
cated  on  the  shores  of  the  sestuary  among  the  mud  banks, 
then  it  will  be  matter  of  general  conc^ n  to  have  the  sta- 
tutes altared  ;  for  it  will  follow,  that  there  is  a  public  loss 
incurred,  by  not  permitting  the  use  of  an  instrument  which 
does  not  at  all  affect  the  fry ;  and  if  it  be  true,  that  twen« 
ty*three  fish  are  enough  to  stock  the  Tay,  or  ten  times  that 
number,  there  can  be  little  danger  of  a  d^ciency  of  spawiv 

But  I  must  say,  after  all,  that  I  really  cannot  yet  con- 
sider the  facts  of  the  case  as  quite  settled ;  and  I  am  not 
clear  that  the  mass  of  sea-fish  found  in  the  stake-net  yards 
among  the  floating  mud,  may  not  contain,  under  some 
disguise  or  other,  which  the  fishermen  do  not  observe, 
but  which  naturalists  may,  a  great  number  of  the  young 
salmon.  And  I  am  led  to  think  this  may  be  the  case,  be^- 
cause  I  believe  that  the  sea  is  by  no  means  a  fruitful  place, 
and  that  it  is  only  in  the  neighbourhood  of  land  that  there 
is  food  for  the  inhabitants  of  the  ocean ;  and  I  strongly 
3uspect  that  ihe  sestuaries  are  the  very  places  where  the 
smolts  of  all  kinds  grow  and  thrive.  I  believe  it  is  very 
certainly  known,  that  there  is  no  vegetable  matter  in  the 
ocean  in  the  depths  which  Lord  Mulgrave  sounded.  The 
food,  therefore,  that  the  animals  get  in  the  sea,  is  all  in 
the  neighbourhood  of  land;  and  I  suspect  that  the  smolts 
live  and  grow  about  the  mouth  of  the  Tay.  And  though 
this  is  merely  a  suspicion,  yet  it  is  a  suspicion  that  war- 
rants me  in  wishing  that  your  Lordships  shall  not  proceed 
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00  the  general  philosophical  riews  that  jou  may  have,  1812L 
however  theoretically  sound,  in  the  construction  of  'die 
acts  of  the  Legislature.  These  are  subjects  only  for  the 
consideration  of  the  Legislature.  That  is  the  view  which 
X  hare.  If  the  construction  of  old  times  is  to  be  modified 
fay  the  ideas  of  the  present  age,  it  is  to  be  done  in  such  a 
manner,  that  if  the  Legidature  relieves  from  the  restraints 

4 

of  only  fishing  by  net  and  caoUe,  it  shall  at  the  same  time 
afibrd  sufficient  protection  to  breeders,  and  also  to  the  fry^ 
jboth  at  first  coming  down  and  in  its  progress  to  maturity. 

This  seems  to  me  to  be  probably  the  only  way  in  which 
^le  case  can  be  well  settled.    But,  having  to  decide  to-day, 

1  feel  myself  strongly  bound  by  the  judgments  of  this 
Court.  It  seems  to  me  thereby  establisfaed,  that  stent-nets 
are  unlawful,  though  they  don'^t  stretch  across  the  stream. 
You  must  'dot  interrupt  the  passage,  even  the  side  of  the 
stream,  with  them ;  and  can  it  be  said,  that  because  you 
add  an  inclosure  to  the  stent-nets,  which  increases  their 
power,  that  thereby  the  stent-nets  become  legal  ?  I  con- 
ceive, with  great  deference,  that  the  stent-net  and  the 
stell-net  generally  are  quite  illegal,  without  a  grant,  foir 
lowed  by  prescription ;  and  I  doubt  very  much  if  the  King 
can  now  give  any  such  grant  They  are  unlawful.  Such 
is  the  law  of  Scotland ;  and  I  must,  with  great  deference^ 
think,  that  there  has  been  too  much  weight  laid  on  the 
statute  with  regard  to  the  fishings  on  the  Forth,  above 
the  Pow  of  Alloa;  for  I  do  apprehend,  that  this  statute 
was  meant  for  no  odier  purpose  than  to  declare  the  law 
pointedly.  That  was  very  conunon  with  our  ancestors. 
They  got  many  statutes  passed,  under  the  idea,  that  a 
pew  statute,  enacting  what  already  was  notoripusly  law^ 
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I8I2.  would  still  make  the  law  be  better  observed,  wiilioofc 
anj  idea  of  the  law  being  in  disuse.  I  farther  observe, 
that  there  were  penalties  imposed,  and  a  jurisdiction  cre- 
ated by  that  statute ;  and  therefore  I  don*t  think,  that 
the  engines  that  are  there  prohibited  were  thereby  admit* 
ted  to  be  lawful  in  other  rivers ;  and  I  think,  that  the 
decisions  which  were  pronounced  in  the  cases  of  Annan* 
dale,  Colquhoun,  and  others,  afford  demonstration  of  how 
the  law  was  understood  by  the  Judges  of  those  days. 

I  own,  I  dare  not  touch  these  judgments ;  for  I  have 
ibrmed  my  habits  as  an  interpreter  of  the  law,  and  not  as 
a  lawgiver,  or  person  entitled  to  set  up  new  constructions. 
I  cannot  help  it.  Whatever  degree  of  hardships  there 
may  be,  by  existing  laws,  against  parties  using  their  rights, 
even  harmlessly,  I  cannot  give  the  laws  a  construction 
which  our  forefathers  denied  them.  And  here  the  inter- 
position of  the  Legislature  by  positive  regulations,  is,  I 
strongly  suspect,  requisite,  to  make  the  use  either  barnb- 
less  or  expedient.  On  this  account  it  is,  that  I  am,  with 
great  deference,  for  carrying  down  the  prohibitions  of  the 
statutes  to  the  Old  Ferry  on  the  Tay.  I  would  go  down 
to  Ferry-port-on-craigs.  There  seem  to  me  to  be  the^u* 
€69  terra ;  and  therefore,  my  Lords,  I  am  humbly  of  opi« 
nion,  that  your  Lordships  can  only  decern  aa  to  the  stake- 
nets  above  that ;  for  when  you  go  farther  down,  the  frith 
widens  into  a  sea,  and  there  it  seems  to  me  to  be  impos- 
sible that,  on  any  construction  of  the  acts,  the  nets  are 
prohibited ;  for  I  never  heard,  that  the  prohibitions  appli- 
ed  to  the  coasts  of  the  proper  ocean.  I  see  nothing  to 
hinder  parties  to  do  what  they  please  there.  It  is  only 
^here  there  is  river,  in  the  vulgar  acceptation  of  the  word| 
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Ifaat  I  see  either  purpose  or  principle  in  the  prohibition ;    1812. 
and  therefore  I  see  nothing  against  erecting  stake-nets  be- 
low Ferry-portHMi-craigs.  . 

LORD  ROBERTSON. 

The  judgment  to  be  given  in  this  case,  will  not  only  af- 
fect those  who  are  parties  to  it,  but  it  will  indirectly  affect 
every  other  fishing  of  the  kind  in  Scotland.  I  am  sorry 
that  the  Court  has  taken  it  up  at  this  advanced  period  of 
the  Session.  I  wish  that  we  could  have  had  more  time  to 
it ;  and  that  we  could  have  considered  these  papers  with 
continued  and  unbroken  attention,  rather  than  in  the  hur- 
ried manner  in  which  we  were  obliged  to  do  it,  during  the 
period  of  a  Session.  And,  in  these  circumstances,  I  shall 
rather  state  to  your  Lordships  the  result  of  my  opinion, 
thim  its  detail. 

f  There  are  two  questions  to  be  considered.  The  first  is, 
SB  to  the  title  to  pursue ;  and  the  other  is,  as  to  the  legali^ 
ty  or  illegality  of  the  stake-nets.  As  to  the  title  to  pur« 
stie,  I  coincide  entirely  in  the  opinion  delivered  by  Lords 
Meadowbank  and  Gillies,  in  so  far  as  they  are  for  sus- 
taining it.  But  though  I  arrive  at  the  same  conclusion,  it 
|s  really  by  means  of  different  media  eoncludendi. 

In  considering  this  case,  it  is  of  very  great  importance 
to  know,  whether  the  various  enactments  had  in  view  the 
•preservation  of  the  breed  offish,  or  the  preservation  of  the 
interest  of  individuals  who  had  rights  of  fishing.  But  be- 
fore saying  any  thing  on  that  head,  I  wbh  to  consider 
-^qother  question^  viz-  Whether,  independent  of  any  sta^ 
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181?.  tute^  there  is  any  common  law  right  in  the  parties  harini^ 
an  interest  in  the  salmon-fishings,  to  quarrel  or  to  intcr« 
fere  with  the  operations  of  their  neighboiirsy  and  to  what 
extent  the  common  law  carries  that  right.  I  cannot  go 
the  length  of  saying  that  there  is  any  ori^jftary  right  of  com- 
mon property  among  the  heritors ;  but,  at  the  same  time, 
I  cannot  say  that  all  their  interests  are  quite  separate  and 
distinct.  I  cannot  well  conceive  that  a  royal  grant*  con- 
ferring on  any  heritor  the  power  of  fishing  salnMMi^  should 
be  completely  destroyed  and  annihilated  by  another  grant 
to  another  heritor.  I  am  rather  inclined  to  consider  the 
rights  of  heritors  on  the  same  river,  all  of  whom  have 
grants  of  salmon  fishing,  as  something  analogous  to  that 
right  which  heritors  have  in  running  waters.  It  is  not  a 
right  of  cpmmon  property,  but  it  is  a  right  of  that  kind, 
that  an  heritor,  even  on  his  own  property,  cannot  do  any 
thing  that  is  to  affect  or  to  do  injury  to  another  heritor. 

In  the  case  between  Sir  James  Golquhoun  and  the  Town 
of  Dunbarton,  it  was  observed,  as  to  a  ruimiiig  stream^ 
that  though  there  is  no  conunon  property:  in  it,  the  right 
of  an  heritor  was  unquestioned,  to  prevent  any  alteration 
of  the  natural  state  of  the  river  within  his  own  property, 
and  that  no  neighbouring  heritor  could  do  any  thing  to 
affect  it ;  and  your  Lordships  will  recollect  the  well  known 
case  of  Fairly  against  the  Earl  of  Eglinton.  Mr  Fairly 
had  a  mill  upon  the  water  of  Irvine,  served  by  a  canal 
taken  off  the  river  within  his  own  property,  and  which  re- 
turned to  the  river  within  his  property.  The  Earl  in- 
tended to  make  a  mill  on  his  property,  which  was  the  in- 
ferior tenement ;  and  the  effect  would  have  been,  to  make 
the  wat^r  regorge  at  times  upon  Fairly^s  mill,  who  broufiljlL,^^ 
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tn  action  to  prevent  it,  and  the  Earl  offered  to  alter  Mr   1812. 
Fairij^s  mill,  so  as  to  answer  his  purpose  equally  well,  at  his, 
theEarFs,  own  expence;  but  the  Court  found,  that  he  could 
not  lawfully,  without  consent  of  Mr  Fairly,  build  a  dam*, 
dike  across  the  river,  so  an  to  cause  the  water  to  restag* 
nate  upon  the  gangway  of  his  mill,  and  that  Mr  Fairly 
was  not  obKged  to  alter,  or  suffer  any  alteration  to  bel 
nuuk,  so  as  to  avoid  the  prejudice  occasioned  by  the  re* 
stagnation.    And  your  Lordships  will  also  remember  the 
case,  where  it  was  found  illegal  to  take  a  small  stream  from 
so  large  a  river  as  the  Clyde.   Now  if  these  decisions  were 
well  decided,  and  founded  in  the  nature  of  property,  I  ap- 
prehend that  we  must  consider  them  as  applying  even  to 
this  case ;  and  an  hmtor,  though  he  may  have  &hed  by 
theconunon  mode  of  net  and  coble,  yet,  if  he  has  not  been 
accustomed  to  any  thing  more,  he  cannot  be  entitled  to  put 
up  any  kind  of  machinery  that  is  to  hurt  his  neighbour; 
and,  in  this  case,  I  think  the  proof  before  us  makes 
out,  that  an  injury  has  been  sustained.     I  don''t  think  it 
is  accessary  to  rest  on  any  allegation  of  actual  injury ;  for, 
when  your  Lordships  consider  the  acts  of  Parliament,  and 
the  numberless  questions  which  have  been  tried  and  de- 
cided as  Co  violations  of  the  acts,  I  conceive  that  though 
the  question  of  title  never  came  to  an  express  decision,  yet 
it  is  completely  fixed,  that  any  heritor,  upon  the  same  river, 
has  a  legal  title  to  challenge  any  illegal'  modes  of  fishing. 

As  to  the  question,  whether  the  acts  of  Parliament  were 
passed  for  the  preservation  of  the  breed  of  salmon,  or  for 
preventing  a  monopoly  on  the  part  of  any  of  the  heritors, 
to  the  prejudice  of  the  rest,  I  am  inclined  to  think  that 
,they  had  none  of  these  'objects  la  view  exclusively.     They 
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1812.  may  be  considered,  in  the  Jirst  place,  aa  imposing  restric^^ 
tions  on  known  and  legal  modes  of  fishing.  Cruives  are  le* 
gal  in  some  places.  The  Saturday's  slap  and  the  mid  streant 
show  this,  and  are  modifications  of  legal  modes  of  fishing. 
But  there  are  other  modes  of  fishing  which  are  not  legal.  If 
it  had  been  the  undersunding  of  the  Court,  that  the  statutes 
related  merely  to  matter  of  public  police,  and  Were  not  in*' 
tendedto  guard  the  superior  heritorsagainsttheittferiorones^ 
your  Lordships  would  naturally  have  expected  the  actiokis 
to  have  been  brought  at  the  instance  of  the  public  proses 
cutor.  But  they  have  always  been  brought  by  individuals, 
and  they  never  were  called  on  to  prove  actual  loss,  in  or^ 
der  to  shew  their  interest.  It  has  long  been  held,  that  atf 
infeftment  cum  piseationSnu  aalmonum  is  enough.  I  beg 
leave  to  call  your  Lordships'  attention  to  another  case  of 
Sir  James  Colquhoun's :  it  was  an  action  which  the  town 
of  Dunbarton  brought  against  him,  on  account  of  his  mode 
of  fishing  in  the  Leven;  and  one  of  your  Lordships  and  I^ 
who  were  counsel  in  it,  endeavoured  to  shew,  that  the 
town  of  Dunbarton  had  no  interest  whatever, — ^that  theit 
right  had  been  exercised  long  before  any  fish  got  up  t6 
Sir  James's  part  of  the  river,  and  consequently  that  thef 
had  no  legal  title  to  challenge  his  mode  of  fishing.  But 
your  Lordships  wiU  recollect  well,  that,  on  the  authorit;^ 
of  the  decisions  of  the  Court,  it  was  held,  that  it  was  quit6 
enough  that  the  tovm  of  Dunbarton  had  been  infeft  cwm 
piscationibuSf  and  that  nothing  more  was  required  to  en- 
title them  to  challenge  any  thing  prohibited  by  law.  I 
have  therefore  no  doubt  as  to  the  title  of  the  superior  he^ 
ritors  to  pursue  this  action. 

As  to  the  merits  of  the  action^  there  are  two  questloM' 
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The  one,  if  the  mode  of  fishing  practised  by  the  defenders  1818. 
is  prohibited  at  all  by  the  statutes  ?   The  other,  if  it  is 
prohibited  in  such  situations  as  they  are  placed  in  ? 

I  am  not  at  all  inclined  to  go  into  the  details  of  thecase^ 
^er  your  Lordships  have  studied  these  very  able  papers ; 
nor  am  I  well  able  to  do  so ;  but  the  result  is,  that  the 
impression  on  my  mind  is,  that  this  mode  of  fishing  is 
struck  at  by  the  act  of  Parliament ;  one  qf  that  kind  which 
is  comprehended  under  the  general  name  of  yairs ;  and, 
8d/j^,  That  the  words  Jlumtn^  aquOf  waters,  are  genuine 
words^  and  apply  in  the  broad  sense  for  which  the  pursu- 
ers contend.  They  gave  so  many  instances  of  it,  that 
there  can  be  no  doubt  about  it ;  and,  in  addition  to  all 
that,  your  Lordships  have  the  words  of  Lord  Gray^s  char^ 
ter,  which  in  my  mind  clearly  point  out  the  extent  of  the 
river  Tay  to  which  the  acts  apply.  The  words  are,  ^  incipien. 
*  abi  sta  parte  hujusmodi,  nuncupat.  Drundy  Sandsy  us- 
'  que  ad  summitatem  et  caput  diet,  aquae  ;^  and  to  that 
extent  I  am  clear  that  the  stake*nets  are  prohibited. 

LORD  GLENLEE. 

I  would  have  wished  to  have  entered  at  length  into  a 
case  of  this  kind,  if  it  had  not  been  that  I  find  a  great  majo* 
rity  of  your  Lordships  coinciding  with  me  in  opinion. 
The  opinion  that  I  approve  of  most,  is  that  which  was  last 
delivered.  It  is  a  mistake  to  suppose,  that  there  was  no  idea 
of  a  common  law  right  on  the  part  of  the  proprietors  of 
tolmon  fishings,  to  prohibit  each  other  from  exercising 
their  rights  in  any  manner  they  please.  At  the  same  time, 
it  b  very  difficult  to  say,  irhat  the  common  law  rights  are. 
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1812.  now  that  we  have  got  the  statutes  by  which  we  nmst  be 
regulated.     I  conceiTO  that  they  are  pretty  iniich^  though 
not  strictly,  analogous  to  the  difimnce  between  the  fair 
use  of  the  water  in  a  river,  and  the  locking  it  up  and  de* 
taining  it,  or  diverting  it  altogether ;  and,  in  the  same 
way,  there  is  naturally  impressed  on  the  mind  of  man»  at 
least  I  think  there  should  have  been  so,  a  dbtanction  be" 
tween  the  fair  use  of  the  salmon  in  the  river,  and  the  catch- 
ing them  by  means  of  long  traps  and  indosures.    In  short, 
if  you  were  to  suppose  that  the  banks  of  the  Tay  had  been 
peopled  by  a  set  of  wild  savages,  it  is  very  likely  that  this 
right  of  salmon  fishing  is  one  of  the  things  that  they 
would  have  quarrelled  about  for  many  ages,  and  would 
have  differed  and  fought  about,  till  they  had  settled  some 
kind  of  compromise  with  regard  to  it ;  and  it  is  a  very  na- 
tural idea,  that  such  settlement  as  that  would  have  come 
to  work  itself  into  the  common  law,  independent  of  any 
statutes.    I  conceive,  therefore,  that  the  statutes  were 
meant  both  to  preserve  the  breeders  and  the  fry ;  and  also 
to  prevent  any  of  the  heritors  from  using  undue  means  to 
kill  more  of  the  salmon  than  they  were  entitled  to  do.    I 
don'^t  see  any  difficulty  as  to  the  title  in  this  case,  more 
than  there  is  as  to  the  right  of  any  heritor  whatever  to  chal- 
lenge cruives  and  yairs  in  any  situation ;   and  surely  we 
never  before  heard,  that  a  party  pursuing  such  actions  was 
to  be  told ;— why  these  are  mere  police  statutes ;  you  have 
nothing  to  do  with  them ;  they  were  m^ant  only  for  the 
purpose  of  procuring  plenty  of  salmon  to  the  public,  no 
matter  where,  and  you,  a  single  individual,  have  no  right 
to  interfere  in  it.     No  such  defence  was  ever  made,  and 
I  donH  see  any  difference  between  this  and  former  eases. 
I  agree  also  with  Lord  Robertson^  that  whatever  difficulty 
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there  might  have  been  as  to  the  common  law  right,  yet  1812« 
where  there  are  statutes  expressly  prohibiting  what  they 
complain  of,  any  heritor  is  entitled  to  pursue.  Take,  for 
instance,  the  case  of  lint^  the  steeping  of  which  is  prohi- 
bited, in  many  places,  by  statute.  I  conceire,  that  any 
heritor  has  an  interest  to  prerent  it  from  being  steeped ; 
and  it  would  be  very  absurd  to  make  him  bring  proof  that 
his  fish  had  actually  been  poisoned  by  it.  It  would  be 
enough  for  him  to  say,  that  the  Legislature  had  prohibit*' 
ed  it,  and  that  he  did  not  chuse  it  to  be  done. 

As  to  the  proof  itself,  which  has  been  led  in  this  case^ 
I  will  fairly  own,  that  I  would  be  obliged  to  have  recourse 
to  an  accountant,  to  enable  me  to  make  up  any  accurate 
opinion  upon  it  In  general,  I  must  say,  that  I  think 
there  are  symptoms  of  deterioration  of  the  upper  fishings 
by  means  of  the  stake-nets ;  but  I  cannot  affirm  it  The 
truth  is,  I  have  a  preconceived  opinion,  that  in  course  of 
time,  the  operations  of  the  stake-nets  will  be  injurious  to 
the  breed  of  fish,  but  I  did  not  expect  that  we  would,  as 
yet,  have  been  able  to  see,  with  any  kind  of  precision, 
what  harm  had  been  done  by  the  nets  in  any  particular 
time.  I  conceived  it  would  take  a  much  longer  tract  of 
time  to  do  that  than  has  yet  elapsed. 

As  to  the  increase  of  the  nutnber  of  salmon  caught,  and 
its  being  for  the  public  benefiti  so  far  from  that  being 
more  favourable  to  the  defenders^  plea,  in  my  mind  it  is 
just  one  of  the  circumstances  which  lead  me  to  be  against 
them.  I  remember  very  well  in  the  case  of  Seaside,  ontf 
of  the  things  that  struck  me  most,  was  said  by  the  X4>r4 
President,  that  you  cannot  allow  Mr  Hunter  to  erect  thos^f 
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1813.  stake-nets,  without  allowing  a]i  the  other  heritors  to  db 
the  same  thing,  and  the  river  would  soon  come  to  be  barri*' 
cadoed  altogether ;  that  struck  me  very  stronglj.  If  a 
stake-net  was  a  thing  that  could  be  put  up  only  in  one  or 
two  places,  we  might  suppose  that  there  was  no  great 
harm  in  it ;  but  when  we  see  that  they  must  form  a  barri- 
cade for  an  immense  way  up  the  river,  there  can  be  no 
question  of  it. 

• 

To  be  sure,  if  the  defenders  can  satisfy  the  Legislature^ 
that  the  acts  of  Parliament  are  all  founded  in  error,  they 
may  prevail  in  getting  an  alteration  of  the  law,  but  I  do 
not  think  it  will  be  on  such  evidence  as  is  now  be* 
fore  us.  If  they  can  be  satisfied  that  no  harm  is  done  to 
the  upper  fishings  by  the  stake-nets,  they  may  alter  the 
law ;  but  unless  it  is  proved  to  them  more  completely  than 
it  has  been  to  us,  I  do  not  think  they  will  do  it ;  and  I  do 
not  think  that  we  have  any  thing  to  do  with  it. 

LORD  CRAIGIE. 

In  this  case  I  have  found  great  reluctance  in  giving  ah 
opinion.  I  was  counsel  in  all  the  cases,  and  I  was  also 
one  of  those  who  were  consulted  as  to  the  propriety  of  in-* 
stituting  an  action,  and  I  was  afraid  that  my  opinion  as  a 
Judge  might  have  been  biassed  by  these  circumstances ; 
tad  with  great  pleasure  I  see,  that  whatever  my  opinion 
might- have  been,  it  could  have  had  no  effect  on  the  judg« 
ment.  I  have  now  only  to  say,  after  all  I  have  seen  and 
heard  in  the  case,  that  I  have  always  been  of  the  opinionf 
delivered  by  the  majority  of  yotn:  Lordships; 


'  As  to  the  title  of  the  pursuers,  I  conceive,  that  wherever    1812. 
the  law  prohibits  an j  rndde  of  fishing  in  a  river,  it  is  to 
be  held  prdesumptioHeyuru  et  dejute,  that  the  mode  of  fi^h-^ 
^^gi  if  practised,  would  be  injurious  to  the  whole  owners 
of  fishings  in  the  riv^r^  so  as  to  authorise  an  action  in  their 
name.     The  machines  forbidden  by  the  statutes  are  not 
Hierely  cruives,  yairs,  &c.  but  all  such'  instruments  in  ge- 
ileral ;  and  tbarefore  I  think  stake^bets  are  comprehended.' 
As  to  the  situation   in  which   stake-nets  ai^e  prohibited. 
It  appears  to  me,  that  there  never  tvas  any  distinction  in 
view  between  nv^rs  and  friths,  and  that  the  prohibitions^ 
extend  to  all  sahnon-fishings  in  rivers,  or  within  flood-mark 
of  the  sea,  or  where  the  tide  ebbs  and  flows.     I  conceive,' 
that  the  Crown  has  the  right  of  salmon-fishing  everywhere 
within  these  limits,  and  is  authoriseid  to  challenge  viola-^ 
tions  of  the  statutes  in  all  places ;  and  the  limitation  of  the 
tight  of  action  in  favour  of  individuals  is  this,  that  they 
cannot  challenge  any  fishing  where  th^y  cahhot  shew  a 
particular  interert;   and   therefore,  in  this  case,  if  th^ 
«take-nets  had  been  beyond  the  mouth  of  the  Tay;  the  ob- 
jection to  the  title  to  pursue  would  hkve  been  good ;  but 
as  the  fishings  here  are  exercised  in  virtue  of  grants  from 
the  Crown,  and  within  the  river,  my  opinion  is,  that  th6 
prohibitions  must  apply  to  ali  the  parties. 
« 

*  If  I  had  entertained  any  doubts  oh  the  case,  still  I 
woulid  have  considered  myself  as  governed  by  the  decisioA 
in  the  case  of  Seaside.  I  know  very  well  that  it  is  said, 
that  the  decision  has  been  doubted  of  in  the  Hbus^  of 
Lords,  and  that  a  veiy  eminent  and  learned  Lord  has  e:^' 
pressed  an  opinion,  that  circumstances  might  be  found  U> 
place  the  cfuestion  in  another  light.    Sut  in  aH  veryniei^^ 
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181S.  caaes,  Judges  will  eaterUia  oppoute  opinioiM ;  and  at  ta 
making  any  distinction  between  the  caae  of  Seaside  and 
those  now  before  us,  it  is  not  in  mj  power. 

LORD  JUSTICE-CLERK  (Bona.) 

The  case  which  jour  Lordships  are  this  dajr  called  on 
to  decide,  is  certainly  one  of  the  greatest  importance,  not 
only  to  the  parties  concerned  in  it,  bat  to  the  whole  coun- 
try also,  as  this  decision  must  go  to  regulate  erery  other 
question  of  a  similar  nature ;  and  it  must  be  a  great  satis* 
faction  to  all  your  Lordships,  that  this  case  has  been  treat** 
ed  with  infinite  ability,  learning,  and  research,  by  the 
counsel,  and  that,  in  coming  to  our  decision  upon  it,  you 
have  had  all  the  aid  that  was  possible  from  the  bar. 

There  appear  to  me  to  be  two  questions  in  which  we 
must  ^ve  our  decision,— the  title  of  the  pursuers,— -and 
the  legality  or  illegality  of  what  has  been  done  by  the  de- 
fenders. The  pursuers  of  this  action,  in  virtue  of  grants 
of  salmon-fishing  from  the  Crowa»  of  which  they  are  in 
possession,  have  brought  their  aetjon,  complaining  of  what 
they  saw  as  a  deviation  from  the  law ;  and  they  insist  on 
the  mode  of  fishing  practised  by  the  defenders  being  done 
away.  They  are  met  by  the  defenders  with  two  defences, 
•—that  they  have  no  title  to  pursue  the  action — and  that 
the  mode  of  fishing  which  they  practise  is  not  illegal. 


On  the  first  of  these  questions,—- «ii  an  attentive  consi- 
deration of  all  that  I  have  seen  in  the  case,  I  am  of  opi- 
nion  that  there  is  a  good  title  to  insist  in  the  action.  I 
will  Qol  travel  over  the  {pounds  of  their  right  as  atcoq^ 
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Aim  Uw.  I  liave  bottomed  my  opinion,  as  to  the  right  1812. 
to  iosiit  in  this  action,  on  a  careful  review  of  the  whole 
of  this  body  of  statutory  law.  It  has  been  pleaded,  that 
the  object  of  the  law  was  merely  to  make  certain  regular 
tions  of  police,  and  that  the  assistance  of  the  public  pro# 
secutor  is  necessary  in  all  such  cases.  But  when  your  Lord« 
diips  look  at  the  statutes,  I  think  you  must  be  of  opinion, 
that  there  is  a  general  declaration  of  what  is  lawful  and 
what  is  not  lawful.  I  iqiprehend,  that  a  due  observance 
of  those  regulations  is  made  imperative  on  every  party 
havmg  a  right  of  sdmon  fishing.  No  man  who  is  invest* 
ed  with  a  right  of  fishing,  is  entitled  to  exercise  that  right 
in  any  way  he  chooses.  There  b  a  certain  mode  pointed 
cmt  to  him,  in  wfaidi  he  must  esercbe  it ;  and  he  is  enti- 
tled, on  the  other  hand,  to  insist,  that  the  other  grantees 
from  the  Crown  shall  also  do  their  duty.  It  is  no  doubt 
quitetrue,that  thisisof  much  consequence  in  preservingthi^ 
most  important  right;  but  the  Legislature  has  gone  farther 
than  that,  aad  besides  a  number  of  acts  which  declare  the 
law  in  general,  tkere  are  other  acts  which  raise  the  viola«- 
tion  of  these  prohibitions  into  the  rank  of  crimes.  I  am 
quite  clear  for  one,  that  if  the  object  of  the  action  were 
to  make  the  defenders  sufier  punishment,  there  the  com- 
mon law  principle  would  apply,  that  the  pursuers  must 
have  the  concurrence  of  the  public  prosecutor.  But  I  ap- 
prehend that  to  be  totally  distinct  from  another  principle 
which  applies  in  this  case,  that  any  proprietor  is  entitled 
to  insist,  that  every  man  must  conform  himself  to  the  rules 
of  the  law  in  exercising  his  right  of  fishing ;  and  that  in 
no  such  instance  is  the  public  prosecutor  bound  to  appear, 
in  order  to  give  a  title  to  pursue.  And  another  reason  for 
mj  holding  this  opinion,  is  the  uniform  concurrence  of  oil 
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1812.  the  decisions  of  the  Court,  in  none  of  which,  buta  triflinf 
case  of  the  Earl  of  Fife*s  and  another,  was  there  any  such 
concourse,  nor  was  it  demanded.  Certain  I  am,  that  if 
you  follow  former  authorities,  you  will  see  that  th^  rejfu- 
lations  of  the  acts  are  enforced,  and  you  will  find  an  im-> 
proper  mode  of  fishing  to  be  illegal  at  the  suit  of  private 
proprietors ;  and  I  hold  the  want  of  such  concourse  on 
former  occasions,  to  be  nothing  but  the  meaning  of  the 
Legislature.  Now,  if  such  actions  have  been  in  the  use 
of  being  sustained,  I  dp  not  see  that  it  is  of  much  conse* 
quence  to  ascertain  the  principle  which  the  Legislature  had 
in  view,  in  order  to  enable  us  to  ascertain  the  rights  of 
the  patties  to  pursue.  I  conceive  that  it  is  quite  enough, 
that  a  code  of  laws  for  the  regulation  of  the  fishings  has 
been  established,  which  will  be  universal  in  its  operation^ 
and  that  all  parties  having  rights  of  fishing  on  the  same 
tiver,  are  entitled  to  insist  on  the  law  being  enforced. 

Then  comes  the  question,  if  it  is  indispensibly  neces* 
sary  that  lesion  shall  be  proved,  in  order  to  give  a  title  to 
pursue.  I  am  not  prepared  at  present  to  say,  that  it  is 
Unnecessary  that  any  injury  shall  be  proved.  I  conceive 
it  is  enough  for  any  proprietor  to  say,  at  the  very  first 
establishment  of  an  illegal  machine,  that  he  chooses  to 
have  it  put  down,  and  that  he  is  not  bound  to  say  what 
will  be  the  effect  of  it.  He  is  entitled  to  found  on  the 
acts  of  Parliament,  and  to  contend,  that  the  ill^al  me- 
thod of  fishing  shall  be  instantly  given  up.  The  case  of 
Colquhoun  is  most  material  on  this  point ;  for  your  Lord- 
ships will  remember,  that  there  was  no  proof  whatever  of 
damage  in  that  case.  There  was  nothing  but  an  allega- 
tion^ that  the  new  mode  of  fishing  injured  the  pursuers^ 
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It  wu  denied  on  the  other  side;  and,  in  the  next  place,   1812. 
it  was  said,  that  if  any  diminution  of  the  pursuers^  fish* 
ings  had  taken  place,  it  must  have  arisen  from  a  very  dif^ 
ferent  cause-^the  poisoning  of  the  fish  by  means  of  ma- 
nufactures.    Without  any  proof,  the  Court  not  only  sus« 
tained  the  right  of  the  town  of  Dunbarton  to  pursue,  but 
they  did  so  to  the  effect  of  cutting  down  the  illegal  mode 
complained  of;  and  it  was  a  most  important  matter  that 
we  got  the  title  sustained ;  for,  with  regard  to  the  other 
heritors.  Sir  James  succeeded  in  shewing,  that  they  had 
no  grants  of  salmon  fishings;  and  it  was  after  a  special 
remit  from  the  House  of  Lords,  to  inquire  into  the  title 
of  the  town  of  Dunbarton,   and  on  a  review  of  the 
whole  principles  of  the  law  that  the  title  was  sustained. 
Now,  if  the  fact  be  so,  that  in. this  case  no  proof  of  ac- 
tual loss  is  required  to  sustain  the  pursuers^  title^  it  does 
not  i^pear  to  me  to  be  of  much  consequence  to  inquire  as 
to  the  actual  result  of  the  voluminous  proof  before  us.    I 
wish,  in  a  case  where  the  law  has  been  so  thoroughly  Ais^ 
cussed,  that  the  fact  had  been  so  likewise.     I  do  not  think 
you  have  such  precise  and  definite  grounds  to  proceed  on, 
Sn  point  of  fact,  as  you  might  have  had ;  but,  at  the  same 
time,  I  am  {Hrepared  to  say,  that  I  think  there  are  certain 
important  propositions  made  out.     I  think  the  superior 
fishings  have  been  injured  by  the  new  erections.     There 
18  diminution  ^nough  to  shew  that.     I  think,  on  the  other, 
haiid,  that  you  have  indisputable  evidence  of  a  great  increase 
in  the  value  of  the  inferior  fishings.     Another  thing  is,  that 
there  has  been  an  apparent  diminution  of  the  number  of 
fish  caught  in  the  tributary  streams  of  the  Tay ;  but  I 
conceive  that,  so  far  as  the  proof  goes,  the  fry  is  not  de- 
stroyed to  any  extent.     That,  I  think,  is  the  fair  resvlt 
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1612.  of  the  proof,  subject  alwajs  to  tha  qualification  noticei 
by  your  Lordshtfw,  that  tbejr  may  have  got  entangled  in 
the  mud  round  the  stake^nets,  and  in  that  way  they  may 
more  readily  become  the  prey  of  sea-fowls  and  other  ani? 
mals.  fiut|  in  the  mean  time,  I  think  there  is  clear  enougH 
eridence  in  the  case.  I  do  not  conceive  that  it  is  neces« 
sary  to  have  actual  proof  of  loss.  I  think  there  is  suffi« 
cient  presumptive  proof  of  loss  in  the  statutes  to  give  a 
title  to  pursue.  I  have -no  doubt  of  that;  but  I  think 
there  is  enough  in  the  evidence  to  show  to  us  that  loss  has 
been  sustained. 

The  second  question  is  one  of  a  different  nature ;  and 
U  depends  upon  the  fact,  whether  this  mode  of  fishing  is 
struck  at  by  the  acts  of  Parliament.  But,  first,  I  shall 
just  say  here,  without  entering  minutely  into  it,  that  there 
is  no  foundation  for  the  plea  which  has  been  maintained 
by  the  defenders,  thoii^h  not  very  strongly,  that  the  sta* 
tutes  are  in  desuetude.  I  am  very  clear  that  they  are  not. 
I  think  it  is  quite  clear,  that  though  the  act  1427  was 
temporary,  yet  it  was  afterwards  recited,  and  continued 
by  the  act  1478.  The  act  ]4«9  is  also  recited  in  that  of 
1685 ;  and  though  reference  is  made  to  it  by  a  wrong 
date,  I  have  no  conception  that  an  error  of  such  a  nature 
as  that  can  weigh  with  your  Lordships.  In  the  Don  fish- 
ing case,  the  Court  found,  that  though  th|?re  were  some 
mistakes  in  the  references,  that  the  acts  1486  and  1563 
were  in  observance ;  and  when  we  see  express  reference  to 
the  provisions  of  act  1563  in  the  act  1665,  we  must  hold 
it  to  be  as  much  in  observance  as  any  of  the  others.  I  can* 
not  conceive,  that  the  act  of  Queen  Anne  1705  meant  to 
admitp  or  does  admit  of  any  such  interpretation ;  and  I 
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sm  therefore  dear,  that  there  ib  no  foundation  for  main^  1812. 
lainingthat  the  acts  are  in  desuetude  And  if  |  had  had 
anj  doubt  upon  that,  it  would  have  been  completelj'  re- 
moTed  hj  the  uniformity  of  the  decisions  of  the  Court 
from  the  time  of  Balfour  downwards  to  1807.  These 
cases  shew,  that  erery  species  of  instrument  that  was 
thought  injurious,  was  put  down  as  prohibited  by  the  sta- 
tutes ;  cruives, yairs,  stelk,  stent-nets, all  were  put  down; 
in  short,  every  kind  of  device  has  been  found  to  be  ille- 
gal. 

We  have  been  told,  however,  that  admitting  the  ads 
^  be  in  force,  as  they  are  of  a  prohibitory  nature,  we 
^ould  stretch  and  regulate  them,  and  interpret  them  as 
favourably  as  we  can  for  the  defenders.  Now,  admitting 
^1  this,  surely  we  are  not  to  be  prevented  from  giving 
them  a  fair  interpretation.  We  must  give  the  statutes  the 
same  fair  examination  that  we  would  do  to  any  other  acts. 
The  subject  has  been  thought  worthy  of  being  made  into 
a  distinct  code  of  laws  by  itself,  and  we  are  not  to  stretch 
the  statutes,  so  as  to  explain  them  away. 

It  is  also  said,  that  the  great  object  of  all  the  statutes 
was  merely  the  preservation  of  the  breeders,  and  of  the 
smolts  of  the  salmon.  Now,  I  have  looked  into  all  the 
statutes  with  all  the  anxiety  in  my  power,  and  I  have 
not  been  able  to  bring  my  mind  to  that  narrow  construc- 
tion of  them.  I  certainly  have  no  intention  of  fatiguing 
your  Lordships  with  going  through  these  statutes ;  but  I 
apprehend  it  to  be  quite  clear,  that  while  you  have,  on 
the  one  hand,  special  enactments  for  the  preservation  of 
the  fry,  you  have  also,  <m  the  other,  in  the  very  same 
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181?*  statutes,  general  regulations,  which  go  to  reg[ulatlr  the 
fishings  in  general ;  and  I  conceive  that  this  pervades  a ' 
.great  number  of  the  acts.  The  prohibitions  against  nets, 
coups,  prynnes,  jairs,  &c.  are  not  said  to  be  mereij  ret 
lative  to  the  frjr ;  the  expressions  of  the  statutes  are  quite 
general.  In  the  same  way,  I  apprehend  that  the  true 
construction  of  the  clause  regulating  the  cruives  does  not 
apply  merely  to  the  fry.  In  speaking  of  the  Saturday's 
^lap,  it  is  made  to  apply  to  the  whole  of  the  river-fish- 
ings, through  their  whole  course,  and  even  when  the  fish 
were  in  good  condition.  On  the  other  hand,  where  they 
are  called  salt  waters,  &c.  the  croives  are  altogether  done 
.away.  I  cannot  conceive,  that  even  these  expressions^ 
which  take  cruives  as  the  example,  in  the  smallest  degree 
narrow  the  statutes.  But  there  are  statutes  which  are 
quite  general ;  .such  as  the  acts  1489  and  1563,  which  re> 
Jate  to  modes  of  fishing  which .  they  call  improper,  and 
which  must  therefore  be  held  to  be  illegal.  Neither  can  I 
enter  into  a  distinction  which  seems  to  be  contended  for, 
that  if  the  proper  alveus  of  the  river  is  left  free,  they  may 
do  what  they  please  on  the  banks  of  it,  which  are  covered 
by  the  tide  at  high  water.  I  can  see  nothing  of  that  kind 
in  any  of  the  statutes ;  on  the  contrary,  I  see  that  one 
pf  the  acts  is  expressly  levelled  against  it.  In  the 
Jace  of  that  act,  is  it  possible  to  contend  that  the  proper 
ftlveus  alone  is  protected  ? 

I  cannot  enter  into  the  view  which  has  been  maintain- 
ed with  so  much  ability,  as  to  the  actual  boundary  of  the 
river.  I  admire,  as  much  as  any  man  can  do,  the  ad- 
mirable accuracy  of  Mr  Jar^ine.  His  report  is  well  de^ 
^rving  of  consideration  in  the  proper  place,  and  i^  take4 
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no  ne^  fact  for  its  basis:  it  takes  a  fact  in  nature  for  its  181?. 
liasis,  and  it  operates  on  that.  But  sure  I  am,  that  it  is 
not  such  a  thing  as  that  the  judgment  of  your  Lordships 
can  depend  upon  it.  You  must  look  for  a  definition  of 
the  river  to  the  Legislature  itself,  to  royal  grants  at'  the 
.time,  and  to  the  interpretation  of  courts  of  law.  Look 
at  the  defenders^  own  titles,  and,  with  the  exception  of 
Mr  Dalgleish  and  Mr  Maule,  you  will  see  that  all  describe 
iheir  fishings  as  being  in  the  river  Toy.  Then  your  Lord- 
ships  have  the  act  1581,  giving  a  jurisdiction  to  certaut 
persons  for  destroying  the  cruiveson  public  rivers ;  and  in 
ihat  act  you  have  the  Sheriffs  of  Fife  and  Forfar,  apd  the 
Provost  of  Dundee,  named  among  those  who  were  to  sv^ 
perintend  its  execution.  I  should  be  glad  to  know,  if  the 
Legislature  had  thought  that  the  Tay  ended  atErrol  Bank^ 
Jlow  they  could  have  given  a  jurisdiction  to  these  officer^ 
who  had  no  right  whatever  to  interfere  above  that  point; 
^d  yet  your  Lordships  see  these  individuals  specially  in?* 
vested  with  the  guardianship  of  the  Tay.  *  I  am  bound  to 
Jielieve,  therefore,  that  the  Legislature  itself  has  told  us 
.what  the  sea  and  what  the  river  is. 

If,  again,  we  are  to  take  a  legal  definition  of  the  river 
.Tay  any  way  different  from  what  the  Legislature  and  the 
titles  of  the  parties  afford,  I  apprehend  it  must  be  found 
in  the  boundary  which  nature  itself  has  given  it  by  the 
establishment  of  a  bar  at  the  mouth  of  it.  Almost  every 
river  in  Scotland  has  a  bar  at  its  mouth ;  and  I  conceive^ 
that  if  you  were  to  fix  the  extent  of  any  river,  you  would 
4o  so  by  ^ying,  that  it  reached  to  the  bar ;  and  therc^ 
.fore  I  apprehend,  that  when  your  Lordships  come  to  apr 
ply  what  I  conceive  to  be  your  Judgment  in  this  case^  you 
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1818.  muit  hold  that  to  be  the  boundary  of  the  Tay  which  is  iti 
bar.  All  the  stake-nets  that  are  within  the  bar,  I  appre* 
hend,  must  be  taken  down,  if  they  are  illegal  engines. 

As  to  the  question  itself,  whether  the  stake-nets  are  or 
are  not  struck  at  by  the  acts  of  Parliament,  I  must  say, 
that  I  am  very  clear  that  they  are  struck  at  by  them,  and 
that  they  are  of  that  species  of  machinery  which  your 
Lordships  are  bound  to  put  down.     It  would  be  very  te* 
dious  to  go  through  the  different  arguments  as  to  the  dis- 
tinction between  stent-nets,  yairs,  and  cruives.   In  the^r«^ 
place,  I  conceive  it  will  be  quite  enough  to  look  to  the 
decisions  of  the  Court  iu  the  case  of  standing  nets.     I  ap- 
prehend that  they  alone  would  be  sufficient  to  carry  your 
Lordships  through  this  case.     The  machinery  here  is  of 
immense  extent.     There  are  leaders  that  run  500  yards 
in  length  in  the  river.     But,  Si/(jf,  When  you  come  to  ex* 
amine  the  actual  nature  of  the  yards,  I  apprehend  there 
cannot  be  a  doubt  that  they  are  to  be  comprehended  under 
the  descriptions  in  the  acts.   I  think  the  narrow  explana* 
tion  of  the  meaning  of  cruives  by  the  defenders  is  by  no 
means  a  good  one ;  for,  in  the  Sol  way,  the  use  of  cruives 
is  allowed ;  and  if  they  are  right  in  speaking  of  their 
cruive-dikes,  what  is  the  meaning  of  that  act  ?    It  talks 
of  cruive-dikes  stretching  across  the  Solway,  which  is  five 
or  six  miles  over.   But  I  conceive  there  are  different  kinds 
of  cruives.     I  apprehend  that  it  comprehends  every  spe- 
cies of  device  for  catching  the  fish,  and  all  of  them  are 
allowed  in  the  Solway.    But  if  yairs,  which  were  com- 
posed of  wicker-work,  were  prohibited,  can  there  be  any 
doubt,  that  when  a  machine  of  a  much  worse  kind  is  in- 
dented, it  also  must  be  put  down  ?    Can  there  be  any 
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doubt  that  this  is  the  most  perfect  of  all  kinds  of  yairs?  1812. 
I  apprehend  that  we  are  bound  to  put  this  construction  on 
statutes,  couched,  as  these  are,  in  the  most  compre* 
hensive  terms,  mentioning  every  thing,  such  as  coups, 
prjnnes,  narroif  messes,  nets,  jairs,  cruiyes,  &c.  This 
Court  has  formerly  found  them  to  be  enough  to  prohibit 
every  species  of  engine  which  the  ingenuity  of  man  could 
contrive.  A  case  of  the  kind  occurred  in  1704;  and,  in 
short,  wherever  the  Court  has  seen  that  the  object  of  the 
law  was  likely  to  be  defeated,  they  have  thought  them- 
selves entitled  to  put  than  down.  In  the  case  of  the 
Town  of  Dunbarton,  in  their  appeal  case,  a  reason  was 
assigned  for  this,  of  which  the  princqde  applies  to  all  fixed 
machinery  for  catching  salmon. 

Now,  the  only  point  which  remains.  Is,  whether  or  not 
the  machines,  which  are  held  to  be  iUegal  in  certain  situa- 
tions, are  or  are  not  so  situated  as  to  come  within  the 
words  of  the  acts  ?  I  shall  not  trouble  your  Lordships 
with  giving  my  opinion  on  this  point  at  full  length.  I  think: 
that  they  are  most  distinctly  comprehended  under  the 
meaning  of  the  words  of  the  statutes.  The  case  of  Sea- 
Aide  did  not  bring  the  same  precise  set  of  facts  under  tlie 
view  of  the  Court  as  we  have  here ;  but  I  think  it  is  an 
authority  which,  in  conjunction  with  the  others,  is  welt 
deserving  of  our  consideration.  It  was  very  ably  argued. 
It  was  aiBrmed  in  the  House  of  Lords;  and  though  doubts 
are  said  to  be  entertained  in  that  quarter  as  to  the  pro- 
priety of  the  decision  in  that  case,  I  donH  conceive  that 
they  are  brought  before  us  in  such  a  way  that  we  can  at- 
tend to  them.  I  have  a  great  respect  for  that  Noble  Lord; 
but  I  am  nojt  .satisfied  that  he  does  entertain  doubts  of 
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1813.  t&e  decision ;  for  all  the  length  he  goes  is  to  saj,  thiat  ffer-* 
haps  the  case  might  be  viewed  in  a  different  light.  For 
the  reasons  I  have  stated,  I  am  foir  repelling  the  defences. 


The  following  is  a  copy  of  the  judgment  of  the  Court. 


y  '  Edinburgh,  7th  March  1812. 

'  The  Lords  having  resumed  consideration  of  th6  state 
of  this  process,  and  advised  the  same,  with  the  mutual  me- 
morials for  the  parties^  writs  produced,  proofs  adduced, 
and  former  proceedings,  they  sustain  the  title  of  the  pur- 
suers to  insist  in  this  action,  for  having  such  yairs,  stake-' 
nets,  and  other  machinery  of  the  same  nature,  removed,- 
as  have  been  placed  within  the  high  water  mark,  for  the 
purpose  of  catching  salmon,  or  other  fishes,  opposite  to 
lands  bounded  by  the  river,  frith,  or  watei"  of  Tay, 
on  both  sides,  or  parts  where  such  yairs,  stake-nets,  or 
other  machinery  are  placed,  and  as  far  down  as  Drumly 
Sands ;  without  prejudice  to  the  rights  of  such  of  the 
defenders  as  have  fishings  in  the  sea :  Repel  the  defences^ 
and  find  and  declare  that  the  defenders  have  no  rights 
by  themselves,  or  others  employed  by  them,  to  erect  or 
use  yairs,  stake-nets,  or  other  machinery  of  the  same 
nature,  for  the  purpose  of  catching  salmon  or  other 
fishes,  within  the  aforesaid  bounds  :  Decern  and  ordain 
the  defenders  to  desist  and  cease  from  using  the  yairs, 
stake-nets,  and  other  machinery  complained  df,  and  to 
demolish  and  remove  the  same ;  and  prohibit  and  inter- 
dict them  from  erecting,  or  using  in  future,  the  machi- 
nery aforesaid,  or  other  machinery  of  the  same  nature/ 
for  the  purpose  of  catching  salmon  or  other  fishes  with- 
in the  said  bounds,  and  decern  accordingly :  Find  the 
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'  defenders  liable  in  damages  and  expences  to  the  pur-  1S12. 
'  suers ;  and  remit  to  the  Lord  Craigie,  Ordinary,  instead 

*  of  Lord  Polkemmet,  to  hear  the  parties  on  the  quantum  of 
^  the  damages  and  *expences ;  and  to  do  thereanent  as  he 

*  shall  see  cause :  and  supersede  extract  till  the  first  box* 
^  day  in  the  ensuing  vacation ;  and  in  case  a  petition  or 
^  petitions  shall  be  then  given  in,  supersede  further,  till 
<  such  petition  or  petitions  shall  be  dbposed  of  by  the 
«  Court; 

Counsel  for  the  pursuers.  Clerk,  Cranstoun,  &c ;  Agent, 
James  Thomson,  W.  S.— Counsel  for  defenders,  Thom- 
son, M^Conochie,  &c. ;  Agents  Harry  Davidson,  W.  S. 
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(SECOND  DIVISION.) 


THE   CASE 


or 


THE  ROYAL  BANK  OF  SCOTLAND, 


AftAUrgT 


SCOTT,  SMITH,  STEIN,  &  COMPANY,  &c. 

AND   THEIR   ASSIGNEES. 


1812.  In  1795,  William  Scott,  Thomas  Smith,  John  Stein, 
Robert  Stein,  James  Stein,  and  Robert  Smith,  entered 
into  a  contract  of  copartnery  for  carrying  on  business  as 
bankers,  inswance-brokers  and  merchants,  in  Edinburgh 
and  in  London.  The  firm  of  the  Company  at  Edin« 
burgh,  was  ScoU^  Smithy  Stein  and  Company ;  and  in  Lon- 
don, Stein,  Smilk  and  Company,  John,  Robert,  and 
James  Stein  likewise  carried  on  business  in  copartner- 
ship as  distillers,  at  Canonmills,  in  the  county  of  Edin- 
burgh, under  the  firm  of  John  Stein ;  and  at  Eilbagie,  in 
Clackmananshire,  under  the  firm  of  Robert  Stein  and 
Compauy,  but  this  copartnership  was  totally  independent 
of  that  in  which  Messrs  Scott  and  Smiths  were  partners^ 
In  1798,  William  Scott  di^d^   «nd  from  that  period 
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downwards,  the  remaining  partners  t*arried  on  the  busi-  1818. 
Hess  in  Edinburgh  and  London,  till  the  92d  of  July  1818, 
when  the  establishment  in  London  stopped  payment ;  and 
es  soon  as  intelligence  of  that  event  reaehed  Edin- 
burgh, the  establishment  there  stopped  of  course.  The 
Distillery  Company^  although  a  solvent  concern,  and  pos- 
sessed of  funds  much  more  than  sufficient  for  payment 
of  its  own  debts,  was  also  obliged  to  stop  payment,  and 
the  estate  of  that  Company  was  conveyed  to  trustees  for 
behoof  of  their  creditors. 

On  the  11th  of  August,  a  joint  commission  of  bankrupt 
was  awarded  against  all  the  partners  of  Stein,  Smith  and 
Company,  and  regular  conveyances  were  executed  in  fa-^ 
Vour  of  the  assignees  of  the  whole  estates.  Joint  and  sepa- 
rate, of  all  the  partners. 

While  matters  were  thus  in  a  train  for  division  of  th^ 
bankrupt  estate  in  England,  the  Royal  Bank  of  Scotland, 
who  held  a  number  of  bills  drawn  by  the  bankrupts  upon 
Messrs  Kensington,  Styan,  and  Adams,  t>f  London,  pro-* 
ceeded  to  raise  ultimate  diligence  thereon,  and,  upon  the 
29th  of  August,  applied  to  the  Lord  Ordinary  on  the  bUls, 
for  a  sequestration  of  the  estates  of  Scottf  Siftithf  Stein 
ntii  Company^  as  a  Company,  and  John  Stein  and ' Robert 
Stein  as  individuals.  In  this  application,  appearance  was 
made  for  the  assignees  under  the  commission,  and  for  thci 
bankrupts,  who  opposed  any  sequestration  being  awarded. 
Lord  Bannatyne,  Ordinary,  first  ordered  memorials  to 
tiimself,  and  then  informations  to  the  Second  Diririon  «f 
the  Court. 
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1812.  In  the  mean  time,  the  bankrupts  having  surrendered, 
under  the  English  commission,  passed  the  regular  exami- 
nations, and  having  satisfied  the  commissioners  and  their 
.creditors,  they  obtained  the  necessary  <:oncurrence  to  their 
certificates,  and  applied  to  the  Lord  Chancellor  for  his 
allowance.  This  was  opposed  by  the  Royal  Bank,  but 
their  application  was  dismissed  by  the  Lord  Chancellor, 
with  costs. 

Whilst  these  proceedings  were  going  on  in  England> 
the  Royal  Bank  persisted  in  their  application  for  a  se- 
questration in  Scotland,  which  they  contended  they  were 
entitled  to  have  awarded  on  various  grounds. 

In  particular  they  maintained ;  Ist,  That  the  act  33d  of 
the  King,  cap.  74,  was  imperative  upon  the  Court  to 
award  sequestration,  unless  the  debt  was  instantly  satisfi- 
<ed  and  paid ;  and  that  no  party  but  the  bankrupt  himself 
was  entitled  to  appear  and  object.  Scf,  They  maintained> 
that  the  English  commission  did  not  carry  the  property 
in  Scotland,  and  that  at  any  rate  the  creditors  resident  in 
Scotland  were  entitled  to  have  sequestration  awarded 
against  their  debtors  resident  in  Scotland,  and  to  have 
their  effects  divided  according  to  the  bankrupt  law  in 
Scotland,  because  they  .trusted  them,  and  dealt  with  then) 
upon  the  faith  that  that  law  was  to  regulate  all  matters 
between  them.  At  any  rate,  they  contended,  that  seques- 
tration must  be  awarded  in  the  mean  time>  leaving  it  to 
yier  discussion,  whether  the  assignees  under  the  English 
commission,  or  the  trustee  under  the  sequestration  awarded 
in  Scotland,  should  take  the  property  situated  in  Scot- 
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laad.  3J,  They  maintained,  that  the  English  commis- 
sion had  been  obtained  by  the  creditors  in  England,  in 
collusion  with  Mr  John  Stein,  who,  they  alleged,  went  to 
England  after  the  faihire,  for  the  express  purpose  of  com-, 
mitting  an  act  of  bankruptcy,  and  thereby  authorising  a 
joint  commission  to  be  awarded  to  withdraw  his  funds 
from  Scotland.  This,  they  contended,  was,  in  the  eye 
of  the  law,  a  fraud  of  such  a  nature,  as  should  induce  the 
Court  altogether  to  disregard  the  English  commission, 
even  supposing  it  to  be  otherwise  effectual  for  carrying 
the  whole  property  in  Scotland. 

In  answer  to  these  several  pleas,  it  was  maintained  on 
the  part  of  the  bankrupts  and  their  assignees ;  l«f.  That 
so  far  from  the  statute  33d  of  the  King  being  imperative 
on  the  Court  to  award  sequestration  in  every  case,  it  was 
the  very  reverse ;  for  the  words  of  the  statute  were,  that 
the  Court  should  award  sequestration,  if  the  debtor  did 
not  appear,  or  appearing  did  not  pay  the  debt  or  debts ; 
^  or  shew  other  rsasonahle  cause  whjf  furthtr  proceediitgs 
^  should  not  be  had.""  That  if  it  was  competent  for  the 
debtor  to  shew  cause,  it  was  equally  competent  for  the 
assignees  on  behalf  of  the  creditors  at  large  to  do  so,  and 
that  it  was  quite  conunon  for  individual  creditors  to  shew 
cause  against  sequestrations  being  awarded,  or  to  have 
them  recalled  after  they  are  awarded ;  and  the  only  ques- 
tion  therefore  was,  whether  the  fact  of  the  previous 
commission  having  issued  in  England,  afforded  sufficient 
cause  why  further  proceedings  should  not  be  had  in  Scot* 
land. 

2dy  To  shew  that  this  did  afford  sufficient  cause,  it 
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1812.  wu  staled,  that  for  manj  years  past  it  had  been  constant- 
ly found,  by  an  uniform  train  of  decisions  of  the  Su- 
preme Court,  that  a  commission  of  bankrupt  in  England 
carried  the  whole  property  of  the  bankrupt  wherever  si- 
tuated ;  and  that  since  the  decision  in  the  case  of  Stru- 
thers  V.  Reid  in  1803,  this  had  been  held  to  be  a  settled 
point.     Were  the  Court  to  award  sequestration,  therefore, 
in  the  present  instance,  the  proceedings  under  it  must  be 
entirely  nugatory,  because  the  English  commission,  and 
conveyances  under  it,  having  carried  the  whole  property, 
there-  would  be  nothing  either  to    realise    or   divide. 
To  award  sequestration  in  such  circumstances,  leaving 
it  to  after  discussion  between  the  trustee  and  the  English 
assignees,  which  of  them  should  take  the  funds  in  Scot^ 
land,  wouM  be  to  create  an  authority  for  no  other  pur- 
pose but  that  of  wasting  the  common  fund  befonging  to 
the  creditors  in  fruitless  kwsuits.     As  to  the  imaginary 
right  of  the  Royal  Bank  to  iiteist  upon  a  sequestration  in 
Scotland,  because  their  debtors  resided  in  Scotland,  it  was 
altogether  absurd ;  for  although  it  was  very  true  that  the 
bankrupts  had  establishments  in  Scotland,  and  that  one  of 
themselves  was  resident  in  Scotland  at  the  time  of  the 
failure,  yet  it  was  equally  true  that  their  great  establish- 
ment was  in  London,  where  three  of  them  constantly  re- 
sided, and  where  a  fourth  partner  had  been  resident  se- 
veral months  before  the  failure  took  plaee.    That  it  was* 
a  mere  pretence  for  the  Bank  to  say  that  they  trusted  to 
the  law  of  Scotland  being  the  rule ;  because  they  were 
quite  aware  of  the  establishment  in  London,  and  of  the 
residence  of  the  majority  of  the  partners  there,  which 
rendered  the  funds  of  the  whole  concern  liable  to  be  car- 
ried off  at  any  time  by  a  commission  of  bankrupt ;  and 
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the  same  plea  would  exist  with  tenfold  force  in  favour  of  1812. 
the  English  creditor,  because  more  than  nine-tenths  of  the 
whole  creditors  resided  in  London,  where  almost  the 
whole  business  was  carried  on,  and  where  the  whole  debts 
due  by  the  joint  concern  were  payable,  with  the  exception 
of  the  merest  trifle. 

3%,  4s  to  the  alleged  collusion,  and  the  legal  fraud 
thence  implied,  it  was  stated  to  be  totally  groundless. 
When  intelligence  of  the  fulure  reached  Mr  John  Stein 
at  Edinburgh,   he  was  bound  upon  every  principle  of 
honour  and  justice,  to  repair  to  the  place  where  almost 
his  whole  creditors  resided,  where  nearly  the  whole  busi- 
ness was  carried  on,  and  where  all  his  debts  were  payable^ 
there  to  surrender  himself  to  these  creditors,  and  to  do 
whatever  they  should  deem  requisite  for  the  general  be- 
hoof: That  his  staying  in  Scotland  could  only  have  tend- 
ed to  embarrass  the  whole  proceedings,  and  to  occasion  a 
ruinous  waste  of  the  general  fund  in .  law  proceedings : 
That  it  was  the  wish  of  the  creditors  at  large,  that  he 
should  go  to  London :  That  he  was  advised  by  the  most 
eminent  counsel  at  the  Scotch  bar,  that  it  was  his  duty  to 
go  there ;  and,  in  pursuance  of  that  duty,  he  did  go  there^ 
whereby  a  great,  ruinous,  and  useless  waste  of  the  com- 
mon fund  was  prevented,  and  one  uniform  and  simply 
system  of  management  of  the  banksupt  estate  was  insured, 
instead  of  four  separate  commissions,  and  a  sequestra* 
tion. 

There  were  various  other  minor  points  insisted  on  by 
the  parties,  but  the  above  is  a  short  abstract  of  the  great 
l^a^ing  pleas  maintained  on  either  side. 
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1812.  Upon  advising  the  case  on  these  pleadings,  the  Judges 
of  the  Second  Division  of  the  Court,  28th  November 
1812,  delivered  their  opinions  as  follows : 

LORD  ROBERTSON. 

9 

This  is  certainly  a  case  of  great  importance  to  the  law. 
But  it  appears  to  me  that  we  have  clear  principles  of 
international  law  to  govern  our  decision,-— principles  which 
have  been  repeatedly  recognised  by  the  solemn  judg- 
ments of  this  Court,  and  to  which  I  am  of  opinion  that 
we  ought  now  to  adhere,  unless  we  are  to  throw  into 
confusion  the  whole  system  of  our  bankrupt  law.  But 
before  I  enter  upon  the  general  question,  I  shall  take  no- 
tice of  some  preliminary  points  that  are  insisted  in  by  the 
Royal  Bank. 

In  Hie  first  place,  it  is  said  that  there  is  here  no  legal 
evidence  of  a  commission  of  bankrupt  having  been  issued, 
or  of  an  assignment  having  been  granted  by  the  bankrupts 
under  that  commission.     But  it  appears  to  me  that  there 
is  nothing  at  all  in  this  objection.     It  is  really  an  attempt 
to  introduce  into  the  practice  of  this  Court  a  rule  which 
prevails  in  England,  but  which  is  quite  foreign  to  the 
spirit  ^f  our  law.     By  the  English  practice,  if  a  man  sue 
upon  a  bond,  he  must  prove  the  handwriting ;  or  if  the 
assignees  prosecute,  they  must  prove  the  act  of  bankrupt- 
cy, and  the  issuing  of  the  commission.    All  that  niay 
be  very  well,  according  to  their  views,  but  we  do  not 
adopt  it  into  our  practice.     If' a  paper  is  produced  as  the 
ground  of  an  action  in  this  Court,  it  is  certainly  compe* 
tent  for  the  defender  to  deny  the  authenticity  of.it.    He 
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teay  say  that  the  deed  is  forged  or  fabricated,  and  if  such    1812. 
an  allegation  be  brpught  forward,  it  is  incumbent  on  the 
pursuer  to  establish  the  authenticity  of  the  instrument ; 
JOTy  in  other  words,  to  prove  that  it  was  truly  granted  by 
the  party  whose  subscription  it  bears.     Biit  it  is  only  in 
case  of  a  denial  of  the  authenticity  that  we  require  such 
proof.    Now,  what  is  it  that  the  Bank  are  denying  here  ? 
They  are  denying  that  a  commission  of  bankrupt  was 
ever  issued ;  and  yet  they  tell  your  Lordships  that  they 
have  instituted  proceedings  in  England,  in  which  they 
admit  that  it  was  issued,  and  crave  that  it  shall  be  recal- 
led.    How  is  it  possible  to  listen. to  such  an  averment?-— 
an  averment  which  is  made  and  contradicted  by  the  party 
at  one  and  the  same  moment. 

In  the  second  place,  it  was  argued  very  fully  in  the  Bill 
-Chaipber,  that  there  were  here  two  separate  Companies ; 
that  the  house  in  JLondon  and  the  house  in  Edinburgh 
were  distinct  and  independent  houses.  This  averment  is 
4x>mpletely  disproved  by  the  contract  of  copartnery,  from 
:which  it  appears  that  there  were  the  same  partners  in 
both  houses ;  the  same  trade ;  the  same  capitial ;  and  that 
they  were  truly  one  and  the  same  Company,  to  all  intents 
and  purposes  whatever. 

m 

In  the  third  place,  it  was  said,  that  the  commission  was 
issued  coUusively :  That  Mr  Stein  who  resided  here,  and 
was  domiciled  here,  went  to  England  for  the  very  purpose 
of  committing  an  act  of  bankruptcy,  in  order  that  tie  com- 
mission might  issue.  I  see  no  evidence  of  any  such  fraudu- 
lent intention ;  but  even  if  there  were,  is  this  the  com|ie- 
ient  Court  to  try  such  a  question  ?     It  is  said  that  tha 
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1812.  eommission  ought  not  to  hgre  effect;  but  surely  tb«t 
point  ought  to  have  been  stated  in  England,  before  the 
Court  from  which  it  issued.  Accordingly  I  see  the  petition 
to  the  Chancellor  expressly  sets  forth  that  very  allegation ; 
and  as  this  petition  has  been  dismissed  by  his  J^rdship,  I 
do  not  see  with  what  propriety  the  matter  can  be  taken 
up  by  this  Court.  I  am  therefore  disposed  to  disregard 
this  objection  also. 

I  shall  now  state  what  occurs  to  me  on  the  merits  of 
the  case.     The  facts  are  extremely  simple.    A  contract  of 
copartnery  is  entered  into  between  six  gentlemen,  one  of 
whom  is  since  dead.     The  Company  therefore  consisted 
of  five,  who  agreed  tp  carry  on  business  in  London  and 
in  Edinburgh,  and  to  have  establishments  in  both  places. 
Three  of  them  resided  in  London,  and  the  rest  in  Edin- 
burgh    On  the  the  84th  of  July  last,  the  Company  be* 
came  bankrupt.    A  commission  of  bankrupt  was  sued  ont 
in  England,  and  this  took  pjace  before  any  proceedings 
had  been  held  in  Scotland  for  obtaining  sequestration. 
These  are  the  undoubted  facts,  and  the  question  arising 
upotk  them  is  just  this,  whether  such  a  sequestration  can 
now  be  awarded,  notwithstanding  of  the  prior  commission 
of  bankrupt.     Here  I  pray  your  Lordships^  attention  to 
the  terms  of  the  petition  for  sequestration.    You  are  ask- 
ed to  award  sequestration  of  the  whole  estate  and  ef- 
fects, heritable  and  moveable,  real  and  personal,  any  way 
pertaining  or  belonging  to  the  said  bankrupts,  either  as 
a  Company  or  as  individuals,  wherever  situated.     This 
is  the  ordinary  stile  of  the  prayer  of  a  petition  for  seques^ 
tration,  founded  on  the  express  provisions  of  the  act  of 
Parliament,  and  yet  if  it  were  granted,  and  if  your  Lordr 
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sidps  irere  to  award  sequeftrBtion  of  the  whole  ^ects,  he-  181& 
ritable  and  moveable,  wherever  situated^  would  not  a  de- 
liverance to  that  e9*ect  just  run  counter  to  the  subsbting 
commission  of  bankrupt  issued  in  England ;  which,  it  is 
admitted  on  all  hands,  will  certainlj  cany  the  moveable 
effects  situated  there  ?  The  JBank  are  aware  of  the  absurd* 
itj  of  this  conclusion,  and  they  say  that  they  do  not  car- 
ry their  argument  so  far  as  to  insist  for  the  annihilation  of 
the  commission.  But  it  is  for  us  to  consider  how  far  we 
have  any  power,  under  the  terms  of  the  act  of  Parliament^ 
to  issue  a  limited  or  qualified  sequestration,  or  a  seques* 
tration  in  any  other  terms  than  those  which  are  authorised 
by  that  statute ;  that  is  to  say,  a  sequestration  of  tlie 
whole  estate  and  effects,  heritable  and  moveable,  real 
and  personal,  any  way  pertaining  to  the  said  bankrupts^ 
wherever  situated.  Your  Lordships  have  no  power  in 
the  matter  but  under  this  statute,  and  I  really  do  not 
see  upon  what  principle  you  can  be  warranted  in  depart- 
ing from  the  terms  of  it,  which  (if  you  are  to  award  a  se- 
questration), are  imperative  upon  you  to  sequestrate  the 
whole  estate  and  effects,  heritable  and  moveable,  wherever 
situated.  It  is  a  question  of  great  importance,  what 
ifl  the  effect  in  Scotland  of  an  English  commission  of 
bankrupt.  In  my  opinion,  the  effect  to  be  given  to  it  in 
every  country  where  the  true  principles  of  international 
law  are  understood  is,  that  it  must  carry  the  whole  effects 
belonging  to  the  bankrupt  It  is  a  principle  which  has 
l^n  long  established,  that  moveables  have  no  locality : 
they  follow  the  person  of  the  owner^  and  their  condition 
is  governed  by  the  law  of  his  domicile.  It  may  be  said^ 
that  this  is  a  fiction,  and  it  is  so.  But  it  is  a  fiction  ii^ 
troduced  upon  the  soundest  principles  of  justice,  and  in 
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181?.  practice  has  been  attended  with  the  most  beneficial  coif^ 
sequences.  It  has  been  confirmed  by  repeated  decisions, 
«nd  it  is  a  principle  which  your  Lordships  will  not  now 
shake.  It  follows  clearly  indeed,  from  attending  to  the 
case  of  transmission  of  moveables  inter  vivos ;  and  the  doc- 
trine is  well  laid  down  in  the  case  of  Sill,  by  Lord  Lough- 
liorough,  who  states  it  as  an  undeniable  proposition  of  in- 
ternational law,  acknowledged  wherever  law  is  a  science, 
that  moveables  have  no  locality ;  and  as  a  voluntary  con- 
veyance of  moveables  in  England  will  carry  those  situated 
in  other  countries,  so  must  a  commission  of  bankrupt  is- 
sued in  England,  attach  the  whole  effects,  wherever  situ* 
ated.  This  indeed  was  settled  in  Scotland,  by  the  case 
of  Struthers  against  Reid,  of  which  case  there  is  nothing 
said  in  the  memorial  for  the  Bank.  It  is  passed  over  in 
total  silence.  But  it  is  impossible  for  your  Lordships  to 
overlook  the  effect  of  this  decision,  in  which  the  principles 
that  I  have  mentioned  were  fully  recognised  by  a  most  so- 
lemn and  deliberate  judgment.  It  is  said,  that  the  juris- 
prudence of  the  country  where  the  transactions  are  entered 
Into,  is  an  essential  part  of  the  contract  between  debtor 
and  creditor.  This  is  certainly  true ;  but  what  is  the  in- 
ference from  it  ?  It  is  as  gpod  in  the  mouth  of  an  English 
creditor  as  of  a  Scotch  creditor ;  and  the  result  would  be, 
that  there  must  be  two  commissions  going  on  simul  ei  se* 
melj  with  all  the  inextricable  consequences  that  must  fol- 
low from  such  a  system.  It  is  impossible  for  your  Lord- 
ships to  listen  to  this  doctrine,  without  flying  in  the  face  of 
the  principle  of  law,  that  moveables  follow  the  person.  The 
result  of  the  whole  case  therefore  is,  that  there  are  here 
'two  houses,  one  in  London,  where  some  of  the  partners 
reside,  and  another  in  Edinburgh,  where  the  others  r&i 
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Sde.    The  consequence  of  this  is,  that  there  are  two  do-  1812. 
Ikiiciles,  and  the  consequence  of  that  is,  that  the  only  rule 
or  principle  that  we  can  apply  to  the  subject,  is  the  pri- 
ority in  point  of  time^  of  issuing  the  sequestration  or  the 
commission. 

LORD  MEADOWBANK. 

As  I  concur  entirely  with  the  very  accurate  (pinion 
'which  has  just  been  delivered,  I  donH  mean  to  make  many 
observations.  But  the  question  is  of  great  magnitude^ 
and  therefore  I  think  it  my  duty  to  say  something.  In 
studying  these  papers,  I  naturally  began  with  the  memo- 
rial for  the  Royal  Bank.  There  is  something  said  there 
about  an  oath  de  calvmnia^  though  if  it  were  to  be  insisted 
on,  on  the  other  side,  to  its  full  extent,  I  do  not  know  that 
it  would  be  unfair  to  ask  the  counsel  for  the  Royal  Bank 
to  swear  ut  lis  sibi  juste  vidttur.  It  did  astonish  me  to 
find  in  that  memorial  a  complete  omission  of  all  notice  of 
the  case  of  Struthers  v.  Reid,  which  involved' the  hinge  of 
the  present  question,  the  very  point  upon  which  the  whole 
turns ;  finding,  as  it  did  most  distinctly,  that  there  was  an 
emanation— a  binding  influence  of  the  judicial  transfer  in 
England,  that  reached  the  whole  bankrupt  estate  in  Scot- 
land. That  is  the  import  of  the  decision  in  the  case  of 
Struthers.  Now  if  the  estate  is  carried  so  as  to  be  no 
longer  attachable  by  Scotch  creditors,  upon  what  principle 
can  your  Lordships  sequestrate  what  does  not  exist,  since 
the  whole  personal  estate,  at  least,  is,  according  to  a  solemn 
judgment,  already  vested  in  the  assignees  ?  However,  we 
have  a  great  deal  of  argument  to  show,  that  this  was  a 
collusive  commission.    This  is  very  good,  in  point  of  re^ 
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lfil2«  levancj,  but  there  is  mot  one  word  upon  the  cam^Uaacf^ 
of  this  Court  to  try  such  a  question.     The  relevancy  waa 
very  properly  brought  forward^  and  the  collusion  stated 
pointedly   and  distinctly,  in  the  proper  place  where  it 
ought  to  have  been  stated ;  and  yet  these  gendemen  tell 
your  Lordships  that  they  had  the  honour  of  withdrawing 
the  petition,  in  which  these  allegations  were  made.    Is 
that  not  abandoning  the  whole  ground  on  which  they  con- 
tend that  the  conunissioa  ought  to  be  quashed.    Your 
Lordships  cannot  reduce  and  set  aside  the  Lord  Chancel- 
lor's conunission  of  bankrupt.     You  cannot,  under  any  of 
the  sanctions  of  your  action  of  reduction,  reduce,  decern, 
and  declare  against  a  cominission  issuing  from  the  great 
seal  of  Great  Britain.     The  proper  step  for  this  purpose 
was  the  very  step  taken  by  the  Bank.    Why  did  they 
abandon  it  ?    They  say  that  some  of  the  lines  of  their  pe« 
tition  to  the  Lord  Chancellor'  were  scored  and  debced.    I 
really  cannot  understand  this.    I  see  there  was  a  solemn 
affidavit  put  in  denying  the  collusion  in  Mo,  after  which 
the  petition  was  withdrawn.     I  suppose  if  it  had  struck 
the  Chancellor  as  a  point  that  was  to  be  seriously  insisted 
in,  he  would  have  ordered  it  to  be  tried  at  conmion  law. 
But  if  they  thought  fit  to  withdraw  their  allegation,  upon 
an  affidavit  denying  the  collusion,  must  not  I  hold  that  al- 
legation to  be  false  ?     That,  I  apprehend,  was  the  ground 
of  the  Lord  Chancellor's  judgment 

A  different  ground  indeed  struck  me,  which  may  pro« 
bably  have  influenced  his  Lordship,  viz.  that  the  c6l«- 
lusion  is  irrelevant.  Is  it  a  measure  of  collusion  here,  that 
a  bankrupt  grants  a  bill  for  the  very  purpose  of  founding  aa 
application  for  getting   sequestration  against  himself  ^ 
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Tluit  ii  unitemAlf  acknoirtedged  to  be  a  fair  measure  in  1818. 
Scotlaod.  There  ig  an  aet  of  bankruptcy  for  yoti ;  but 
you  cannot  object  to  it,  because  it  is  done  for  the  fair  and 
honourable  purpose  of  cutting  down  partial  preferences, 
and  doing  equal  justice  to  the  whole  creditors.  I  suspect 
the  Lord  Chancellor  must  have  thought,  in  the  present 
case,  here  is  a  perfectly  fair  act  done.  This  gentleman 
comes  here  to  the  chief  domicile  of  the  Company,  and  the 
seat  of  iril  its  debts,  to  surrender  himself  to  the  great  body 
of  his  creditors;,  and  to  expedite  the  business  of  the  bank« 
ruptcy.  Is  there  any  thing  fraudulent  here  ?  Any  thing 
coUusire  ?  Any  thing  but  what  must  be  admitted  to  be  a 
lit  and  legitimate  purpose  towards  the  creditors  f 


But  again,  as  to  the  competency,  there  is  not  one  word 
said  about  it  by  the  Bank.     It  is  truly  incompetent  for 
your  Lordships  to  set  aside  this  commission.     But  is  it 
competent  for  you  to  listen  to  the  Bank,  when  they  say, 
we  don'*t  demand  a  total  reduction,  we  only  pray  you  to 
reduce,  decern,  and  declare  quoad  Scotland.    Let  it  re- 
main in  England :   we  have  withdrawn  our  objection  to 
h  there ;  but  do  you  find  it  null  and  roid   in  Scotland. 
Now  will  your  Lordships  engage  in  a  eonJHctus  Ugum^  where 
the  party  admits,  that  the  ground  of  redaction,  which  if 
good  at  all  wouM  be  good  in  England,  has  been  with- 
drawn by  him  in  England.    By  that  proceeding  he  ad- 
mits, that  his  gi^ound  of  challenge  is  untenable,   and  the 
eomlnission  valid  ;  and  if  it  is  thus  ralid,  can  you  abridgcr 
it  of  its  effects,  by  entertaining  that  ground  of  challenge, 
which  had  been  abandoned  in  the  only  jurisdiction  com- 
petent to  cut  down  that  proceeding  which  it  was  calcula- 
ted to  impeach  ?   And  will  you  allow  this  to  be  done  to 
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1812.  ^^^  effect  of  creating  two  incompatible  systems  of  manage* 
ment,  and  throwing  the  whole  affairs  into  confusion  ? 

It  b  said  to  be  a  peculiarity  of  the  law  of  Seotkmd,  that 
it  considers  the  stock  of  a  Company  as  a  pledge  which  the. 
Company  creditors  are  first  entitled  to  liquidate,  and  thea 
to  come  upon  the  private  estates  for  the  residue ;  and  that 
it  is  a  great  hardship  for  Scotch  creditors,  who  contracted 
upon  the  faith  of  the  law  of  Scotland,  to  be  deprived  of 
this  benefit.   From  this  it  is  inferred,  that  your  Lordships  ( 

ought  to  grant  a  sequestration.  But  suppose  a  sequestra* 
tion  were  awarded,  I  should  like  to  know  any  priiKeiple 
by  which  you  can  prevent  a  Scotch  creditor  from  ranking 
under  the  English  commission,  or  an  English  creditor  from 
ranking  under  the  Scotch  sequestration.  There  is  here 
indeed  only  one  bankruptcy,  but  the  funds  are  to  be  divide* 
ed  among  two  sets  of  creditors,  who  may  divide  them^ 
selves  at  their  own  option,  and  may  come  here  or  go  thera 
just  as  they  please.  Was  such  an  anomaly  ever  heard  of, 
as  this  creation  of  opposite  and  inconsistent  systems  ?  It 
is  impossible  to  give  effect  to  it.  You  would  involve  then^ 
immediately  in  gross  and  palpable  injustice.  I  really  can^ 
not  enter  into  the  ideas  of  the  petitioners  for  the  seques* 
tration.  I  remember  of  the  judgment  in  Struthers^  case 
being  pronounced  in  1803,  when  I  had  the  honour  to  sit 
on  the  Bench,  and  I  can  tell  your  Lordships  that  it  was 
a  most  important  ca^e,  though  I  thought  it  went  a  step 
beyond  the  rules  of  international  law,  as  proceeding  on 
correct  principles,  universally  applicable  to  independent 
nations.  For  it  was  formerly  a  principle,  that  a  judicial 
transfer  only  operated  intra  ierriioriumy  and  had  no  bind- 
ing influence  beyond  it ;  affording,  however^  a  claim,  in 
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justice  to  the  interposition  of  the  law  of  everj  civilized   181^- 
iiation,  to  render  it  effectual,  so  far  as  not  excluded  by 
preferable  diligence  previously  obtained  ;  and  so  much  had 
this  been  the  known  understanding  of  the  law  of  Scotland, 
that  I  remember  of  struggling  with  difficulty,  when  at  the 
bar,  in  a  case  where  the  English  assignees  had  obtained  a 
decree  against  a  debtor  in  Scotland,  of  the  bankrupt  to 
/enable  them  to  prevail  over  a  subsequent  arrestment  The. 
question  was,  whether  the  decree  obtained  in  this  country 
was  sufficient  to  bind  subjects  here,  unless  diligence  by  ar^- 
restment  had  issued  in  execution  of  it,  or  on  dependence 
of  the  process,  in  which  it  had  been  obtained  i  I  succeeded 
in  the  case.     The  Court  held  that  there  was  a  title  to  pur- 
sue, created  by  the  commission  in  the  assignees  under  it  ; 
but  that  it  required  the  interposition  of  the  Scotch  Magi- 
fitrate  to  give  it  effect ;  and  that  the  decree  was  such  an  in- 
terposition so  as  to  exclude  all  subsequent  diligence ;  that, 
in  short,  I  had  a  good  title,  if  I  chose,  to  render  it  effec- 
tual.*    I  remember  I  thought,  therefore,  in  the  case  of 
|$truthers^  that  it  was  a  difficult  thing  to  deviate  so  far 
from  principle,  as  to  transfer  property  in  Scotland,  by  a  ju- 
dicial act  of  a  foreign  Court,  without  an  application  to  the 
imperium  of  this  country  according  to  its  own  forms  and 
rules ;  and  without  even  an  intimation  to  the  debtor  of 
this  judicial  assignment,  or  any  thing  done  to  attach  the 
property  according  to  our  own  law.     But  what  I  yielded 
to  was,  the  consideration  that  it  had  been  recognised  as 
law,  by  judgments  in  Westminster  Hall,  in  so  many  cases, 
that  it  might  be  considered  as  a  prificiple  of  the  law  of  na- 
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1812.  tions  equiparating  this  case  to  the  legal  transference  b^ 
marriage.  When  a  lady  of  forttine,  having  a  great  deal 
of  money  in  Scotland,  or  stock  in  the  banks  or  public  com- 
panies there,  marries  a  gentlethan  in  London,  the  whole 
property  is  iptojurt  her  husband^s.  It  is  assigned  to  him. 
The  legal  assignment  of  marriage  operates  without  regard 
to  territory  all  the  world  orer.  Feeling  this,  and  seeing 
the  predominant,  the  irresistible  necessity^  in  point  of  ex« 
pediency,  of  adopting  the  rule  that  Lord  Hardwicke  a- 
dopted  in  one  of  the  cases  mentioned  in  th^  papers,  I,  for 
one,  bent  to  the  necessity  of  giving  effect  to  the  principle, 
where  a  departure  from  it  would  be  attended  with  such  in- 
extricable confusion.  I  remember  well  that  all  my  doubti 
upon  this  subject  were  removed  by  Sir  Hay  CampbelTs 
strong  argumetft,  that,  without  adopting  this  principle^ 
which  the  increasin||  connection  between  the  two  coun- 
tries rendered  doubly  necessary^  it  would  be  utterly,  im* 
possible  to  extricaterfhe  business  of  bankruptcy  under  dif* 
ferent  systems  of  management.  Many  questions  would 
arise  that  would  puzzle  your  Lordships  beyond  all  possi* 
bility  of  solution,  because  there  are  no  elements  to  resolve 
^  them ;  they  are  truly  incompatibilities.  The  laws  of  the 
two  countries  are  radically  different,  and  you  cannot  spliei 
them  together  by  any  contrivance.  I  admit,  at  the  sam^ 
time^  that  there  is  a  great  difficulty  attending  all  this,  in  so 
far  as  it  places  it  in  the  power  of  a  debtor  to  chuse  the  coun- 
try where  he  shall  become  bankrupt.  But  what  have  we 
to  do  with  this  difBculty  f  Let  the  Legislature  settle  it : 
It  is  their  province  and  not  ours.  And  here  I  must  no* 
tice  the  sort  of  answer  that  is  m&de  on  the  part  of  the 
Royal  Bank  to  many  of  the  arguments  used  on  the  other 
side^  Viz.  that  in  those  arguments  ire  are  called  upon  ta 
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exerdse  the  powers  of  Legislators  and  not  of  Judges.  But  1812. 
it  Bf^iean  to  me,  that  this  may  be  more  truly  said  of  the 
arguments  used  by  the  Bank.  They  apply  to  us  much 
more  as  Legislators  than  the  other  party.  Nothing  can  be 
more  in  this  way  than  to  say,  that  though  by  law  the  first 
judidid  transfer  extends  to  both  parts  of  the  island^  yet 
we  are  to  be  required  to  say  No,  it  shall  not  extend  to 
Scotland.  If  we  ask  what  title  hare  you  to  call  upon  us 
to  do  thiSyvOh,  they  answer,  it  is  coHusion.  But  our  reply 
is,  try  that  before  the  Chancellor  :  go  to  him  and  plead 
your  collusion.  The  law  of  England  and  of  Scotland  is 
presumed  to  be  equally  good.  If  a  bankrupt  is  to  hav% 
his  chmce  between  the  two,  that  may  possibly  be  an 
evil,  but  let  the  Legislature  correct  ft  In  the  mean  time 
we  cannot  quash  a  legitimate  proceeding  already  taken  in 
England.  If  any  measure  were  to  be  adopted  upon  this 
subject)  it  seems  to  me  that  the  useless  subtlety  of  the  law 
of  England  should  be  corrected,  which  requires  a  special 
act  of  bankruptcy  to  be  conunitted  there  by  each  indivi- 
dual partner  of  a  Company,  before  issuing  the  commission 
against  him  though  absent  from  the  country.  Why  not 
award  the  commission  after  proper  inducise^  as  we  do  a  se- 
questration ? 

LORD  BANNATYNE. 

A  g^at  deal  has  been  said  on  the  part  of  the  Royal 
Bmk,  with  regard  to  die  collusion  that  is  said  to  have 
taken  place  before  issuing  the  commission.  But  I  think 
the  drcumstance  of  the  Bank  withdrawing  the  petition 
is  a  sufficient  ground  for  holding  this  allegation  to  be  un- 
foonded  in  point  of  fact.    An  affidavit  is  presented  to  the 
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1812.   Chancellory  on  tke  other  side,  expresslj  denying  the  eol« 
lusion,  which  is  acquiesced  in ;  and  therefore  I  am  entitled 
to  hold,  that  this  proceeded  from  the  Bank^s  own  sense  of 
their  averment  being  erroneous.     Another  question  is, 
Whether  the  Edinburgh  and  London  Companies  were  the 
same  ?     Apparently  they  were  different.     They  had  dif- 
ferent trades,  different  finns,  and  the  one  carried  on  bufi« 
ness  in  London  and  the  other  in  Edinburgh.    But  tke 
fact  is,  that  they  were  not  different ;  and  of  this  we  haTe 
now  satisfactory  evideiiee,  because  we  have  the  original 
contract  of  copartnery,  by  which  it  is  proved  that  they 
were  originally,  and  have  been  all  along,  one  and  the 
same  Conmiercial  Company.     As  they  had  a  domicile  in 
both  countries,  they  were  equally  liable  to  the  operation 
of  the  bankrupt  laws  in  the  one  country  and  in  the  other ; 
and  that  being  the  case,  how  can  the  line  be  drawn,  as 
they  are  subject  to  both  bankrupt  laws.     Whoever  is  en- 
titled to  the  benefit  of  these  laws,  has  his  option  to  take 
the  benefit  of  the  one  or  of  the  other.     But  if  he  take 
the  benefit  of  the  English  commission,  he  cannot  take 
the  benefit  of  the  sequestration ;  and  if  he  take  the  bene- 
fit of  the  sequestration,  there  can  be  no  commission.    It 
is  a  maxim  of  universal  law,  that  moveables  follow  the 
person  ;  and  therefore  it  is  clear,  that  these  must  be  car- 
ried either  by  the  sequestration  or  the  commission,  ac- 
cording as  the  one  or  the  other  is  first  issued.      Suppose 
a  sequestration  were  issued  against  a  man  not  domiciled 
in  Scotland,  this  cannot  receive  effect  in  England ;  and 
in  the  same  manner,  although 'a  commission  of  bankrupt 
was  ever  so  fairly  obtained,  yet  if  it  be  produced  here, 
and  we  are  satisfied  that  the  party  was  not  domiciled  in 
%  England  but  in  Scotland,  I  should  hold,  in  that  case,  that 
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we  are  not  bound  to  give  effect  to  the  commission.  With  1812. 
regard  to  the  estates  of,  these  Companies^  there  is  no 
room  for  either  of  these  difficulties^  But  it  does  appear 
to  me,  that  there  is  a  difficulty,  for  here  there  is  an  ap« 
plication  for  sequestration,  not  onlj  of  the  Companjr 
estates,  but  of  the  individual  estates.  These  individuals 
were  both  domiciled  in  Scotland.  They  carried  on  two  great 
distilleries,  which  make  no  part  of  the  Company  funds ; 
and  I  confess  I  would  have  very  considerable  doubts  how 
far  we  ought  not  to  sequestrate  their  individual  estates ; 
but  as  the  application  at  present  stands,  I  am  for  refu»- 
.ing  the  petition^ 
•) 

LOAD  CHAIGIE. 

In  general  I  agree  with  ell  that  has  beeii  stated  by  yoifr 
Lordships.  I  think  it  right  to  refuse '  this  petition  for  se- 
questration^  At  the  same  time  I  beg  leave  to  rcfserve  my 
opinion  when  another  case  happens,  which,  in  substance, 
may  be  that  which  the  present  case  was  said  to  be  in  the 
Bill  Chamber.  I  think  if  this  case  had  come  before  nie 
there,  that  I  as  an  Ordinary  would  have  awarded  seques- 
tration. Although  it  was  said  that  a  commission  of  bank- 
rupt had  been  issued  in  England,  that  might  have  be^ 
done  for  the  very  purpose  of  evading  a  sequestration. 
Suppose  the  bankrupt  had  died  immediately^  so  as  he  could 
have  executed  no  conveyances,-  the  estates  would  hare 
remained  without  management  of  any  kind,  imless  a  se- 
•  questration  had  been  issued.  To  be  sure  the  effect  of 
a  sequestration  would  have  been  an  after  question;  and 
when  the  assignees  came  and  stated  the  fact  of  the  Eng- 
lish commission  having  been  issued,  then  I  should  have 
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1813.  decided  which  of  tiie  two  should  previnl.  I  hare  no  iden 
that  ipso  Jure  an  English  commission  does  exclude  the 
tiperation  of  diligence  in  Scotland. 

LcmD  :rusTiCE  clerk. 

This  is  a  case  of  very  great  importanoe.  '  I  don\  think 
it  necessary  to  enter  at  large  viptat  the  consideration  of 
the  preliminary  questions,  because  t  agree  entirely  in  the 
observations  which  ha^  been  made.  The  case  stands 
ndw  upon  a  totally  diflerent  footing  from  what  it  did  in 
the  Bill  Chamber.  Had  I  been  called  upon  to  say,  whe- 
ther  as  a  Judge  bound  to  give  effect  to  the  act  of  Parlia- 
ment by  granting  sequestration  wherever  the  conditions  of 
the  statute  prima  facie  appeared,  I  fairly  confess  I  should  have 
felt'great  difficulty  in  saying  how  far  I  could  have  been  jus- 
tified in  refusing  to  award  that  diligenoe.  But  now,  un- 
doubtedly, the  case  is  in  a  very  different  situation,  be- 
cause we  have  now  the  notoriety*— *the  absolute  confes- 
sion of  the  Bank,  that  they  have  been  proceeding  upon 
the  foundation  tliat  the  commission  has  been  issued* 

The  difficulty  that  I  have  in  this  (!ase,  is,  that  this  is  an 
iqyplieationifot  only  for  sequestration  of  theCompany,  but 
of  ihe  individuals,  who  have  been  rendered  baidErupt  ac- 
cording to  the  law  of  Scotland.  But  I  do  not  think  it 
necessary  to  go  upon  this  ground  at  preserit.  We  are  now 
to  decide  the  great  question,  whether  a  commission  of 
bankrupt,  issued  with- all  due  form  and  solemnity  in  Eng- 
land, ought  or  ought  not  to  carry  the  estates  of  parties 
who  have  been  rendered  bankrupt  in  Enghnd,  but  who 
kave  effects  in  Scotland.    I  agree  with  all  the  opinions 
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given  by  your  I^on)!ihips  i|poi|i.thi»  general  ppiDt,  because  1812. 
X  conct^iye  that  such  opinion^  i^re  only  givnig  effect  to  pre- 
irious  solemn  jui^ments.  I  tberefore  would  not  be  dis-^ 
posed  to  do  uny  thing  that  can  shake  Ibe  principle  deter« 
mined  by  these  judgments ;  apd  I  should  have  thought  the 
Bank  would  have  seen  the  expediency,  for  their  own  cause, 
of  granting  the  general  point  in  the  argument.  9ut  the 
question  is,  whether  there  is  any  thing  in  this  case,  either 
as  to  the  Con^ny  or  individualli,  that  can  create  a  doubt 
with  regard  to  granting  or  refusing  the  petition.  I  shall 
add  nothing  to  the  *  statement  of  the  inc^xtricable  difl^uU 
ties  that  wouM  follow,  from  allowing  two  systems  of  nna- 
nagement  to  go  on  jKin*  jnimic;  but  the  circumstance  that 
has  always  struck  me,  is,  whether  there  was  or  was  not  any 
thing  in  the  conduct  of  the  parties-«-any  thing  that  could 
create  a  doubt  as  to  the  appjieatioa  of  the  prindple.  Now, 
I  fairly  confess,  after  att  I  have  heard,  I  remain  of  opi- 
nion, that  it  wa3  not  a  duty  k^eumbent  on  Mr  John  Stein 
to  go,  nor  do*  I  think  that  he  onght  t^^  have  gone^  forth 
of  Scotland,  for  the  purposes  that  have  been  mentioned. 
I  see  a  letter  from  him  to  his  agent  Mr  Gibson,  referring 
to  a  prior  authority^  which  I  understand  he  had  left  with 
him,  to  apply  for  a  sequestration ;  and  he  i^ain  empowers 
him  to  do  so,  if  that  measufe  ^hall  be  judged  necessary 
by  his  friends.  That  measure,  however,  was  not  follow- 
ed :  I  regret  that  it  was  not  followed,  according  to  his 
original  intention,  which  ^eems  to  have  been  fairly  form- 
ed. His  domicile  was  m  Scotland ;  he  was  an  ost^isiMe 
partner  of  a  Scotch  house ;  his  large  personal  property 
was  in  Scotland,  and,  being  the  prtmumwAUe  of  the  great 
house  carried  on  within  the  Boyal  Exchange  in  Edin- 
burgh, I  do  think  he  was  influenced  by  improper  consi? 


343  Tllfi  CASE  OF  THB  RPYAL  BANK  OF  SCOTLAND/    '^ 

1812.  derations  in  the  step  whieh  he  took.  I  know  thtit,  bad  F 
been  in  his  situation,  I  should  not  hate  absconded  to  Eng- 
land, or  co-operated  with  the  partners  of  the  English 
house  in  creating  embarrassments  in  the  way  of  diligence 
already  raised  against  me  in  Scotland. 

But  the  question  that  resnlts  from  this,  is,  whether  your 
Lordships,  in  any  documents  before  you,  have  sufficient 
evidence  that  there  was  an  improper  collusion  between 
him  and  the  assignees,-— any  thing,  in  short,  which  can 
entitle  you  to  Interfere  in  this  case.  No^,  there,  I  own,  that 
the  great  difficulty  lies.  I  feel  most  certainly  the  force  of 
the  observations  which  have  been  made  by  such  of  your 
Lordships  as  have  spoken  upon  this  point.  The  proper 
place  was  to  have  gone  before  the  Chancellor ;  and  cer- 
tainly the  parties  did  put  in  averments,  upon  their  part, 
to  this  effect.  But  we  have  undoubted  evidence  that  the 
petition  was  dismissed ;  and  therefore  the  trial  of  this 
point,  you  are  entitled  to  say,  has  already  proceeded,  atid 
been  determined.  But,  on  the  other  hand,  if  your  Lord- 
ships had  the  view  of  this  case,  whvch  I  see  a  majority  ot 
you  have  not,  the  principal  question  would  be.  Am  I  en- 
titled, under  the  circumstance!)  of  this  application,  to  grant 
any  thing  different  frovk  what  the  act  authorises ?  The  diffi- 
culty stated  by  Lord  Robectson  is  very  strong,  that  your 
Lordships,  acting  ministerially,  are  bound  to  make  your  or- 
dets  conformable  to  the  statute.  Now,  the  petition  pray » 
for  sequestration  of  the  whoile*  estate  and  effects,  wherever 
situated.  They  say,  indeed,  we  will  be  content  to  take  a  se- 
questration quoad  Scotland  only.  But  I  really  do  not  see 
how  it  is  possible  for  your  Lordships  to  get  over  this  diffi- 
culty.    I  must  either  grant  or  refuse  the  prayer  of  this 
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petition  ;  and,  however  strong  a  view  I  may  take  of  Mr  1812. 
Stein^s  individual  conduct,  I  feel  that  I  cannot  grant  the 
prajer  of  this  petition.  .The  commission  of  bankrupt 
cannot  be  controlled  hj  us. 

There  is  another  point,  which,  I  confess,  does  appear 
to  me  in  the  same  light  with  the  other  circumstances  iri 
Mr  SteinV  conduct  that  I  have  already  alluded  to.  On 
the  6tfa  of  August,  application  was  made  to  him  for  his 
concurrence,  with  a  view  to  have  sequestration  awarded ; 
but  this  he  refused.  He  then  goes  to  England,  and  it  is 
not  tiH  the  11th  that  the  commission  was  issued.  Now, 
at  this  time,  there  were  four  individual  commissions  issued 
against  the  four  individual  partners.  Mr  Robert  Stein  I 
lay  out  of  view.  He  had  been  iri  England  for  six  months, 
and  he  was  not  summoned  at  the  maiket  cross  of  Edinburgh, 
pier  and  shore  of  Leith;  which,  in  my  opinion,  is  a  fatal  ob« 
jection  as  to  him. '  But  no  commission  was  issued  against  Mr 
John  Stein  until  the  time  that  I  have  mentioned.  It  is  said 
that  there  is  a  defect  in  the  law  of  England,  in  so  far  as  the 
Chancellor  has  no  power  to  include  the  Company  and  the 
individuals  in  one  commission.  I  think  it  is  so ;  but  such 
is  the  law,  and  the  Chancellor  has  not  power  to  do  others 
wise.  Here  lliere  were  four  joint  commissions.  Mr 
Stein  arrived  in  England,  and  the  act  of  bankruptcy  was 
of  course  inevitable.  Now  there  is  no  doubt,  certainly, 
that  under  this  commission,  the  whole  effects  of  the  Com- 
pany, and  the  four  partners,  fell  under  the  operation  of 
the  bankrupt  law  of  England ;  but  then,  so  far  as  John 
Stein  was  concerned,  were  not  all  the  proceedings  that 
took  place  Just  the  consequence  of  bis  voiuntiiry  act  in 
|;oing  to  England,  and  I  must  say,  in  distinct  terms^ 
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1812.  erading  ih»  diligence  yji  atrsu  ogaiiut  hup  ?  Giying  foil 
effect  tberefiire  to  the  general  principle,  I  apprehend,  on 
the  other  band,  unless  it  can  be  shewn  that  jou  are  barred 
hj  any  thing  that  has  taken  place,  you  are  bound  to 
watch  lest  any  proceedings  shall  be  carried  on,  by  persons 
domiciled  in  Scotland,  which  can  interfere  with  the  appli- 
cation of  your  own  rules  of  law.  For,  with  all  the  re* 
spect  that  I  feel  for  the  law  of  England,  I  am  bound 
to  direct  my  conduct  by  the  law  of  Scotland ;  and 
surely  it  b  a  gi'eat  anomaly,  that  a  debtor,  merelj 
by  stepping  across  the  boundary  of  the  two  countries, 
should  have  it  in  his  power  most  deeply  to  affect  the  in* 
terests  of  his  creditors,  especially  as  I  belieye  that  the 
affairs  of  emery  bankruptcy  can  be  settled  at  mudb  less  ex- 
pence  in  Scotland  than  in  England.  As  to  the  real  estates 
situated  in  Scotland,  it  is  admitted,  that  without  the  pri- 
vate conveyances  nothing  could  have  affected  them.  Now^ 
seeing  that  all  these  were  the  individual  proceeding  of  Mi: 
John  Stein, — that  the  transactions  were  by  a  house,  car- 
rying on  business  in  this  city,  of  which  he  was  the  princi- 
pal partner,  the  sequestration,  so  far  as  concerns  his  estate, 
is  a  part  pf  the  case  upon  which  I  have  great  difficulty ; 
but  still;  under  the  act  of  Parliament,  I  feel  that  I  cannot 
give  effect  to  the  view  which  I  have  taken  of  the  case,  be- 
cause we  catuiot  interfere  with  the  Chancellor'^s  conunis* 
^on. 

Mt^CLBRKy  €ffk  the  part  of  Mr  John  Stein,  referring  to 
that  part  of  the  Lord  Justke  Clerk's  speech  which  assum- 
ed, that  Mr  Stein,  whpn  applied  to  on  the  part  of  some  of 
theiScotch  creditors,  had  refused  to  give  his  concurrence 
fjo  a  petitiK^n  Cor  sequestration,  observed^  that  this  state- 
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ment  was  not  correct  in  point  of  fact,  as  it  was  positively 
denied  on  the  part  of  Mr  Stein,  that  be  had  ever  refused 
his  concurrence  to  a  sequestration  prior  to  the  issuing  of 
the  commission.  With  regard  to  the  censure  cast  upon 
Air  Stein^s  conduct,  in  so  far  as  he  went  to  London,  ia 
place  of  remaining  in  Scotland,  Mr  Clerk  stated  it  as  a 
fact  consisting  with  his  knowledge,  that  Mr  Stein  waa 
quite  passive  in  this  matter ;  nor  when  he  went  to  Lon« 
don  had  he  anjr  view  to  the  legal  consequences  of  such  a 
step,  or  anj  knowledge  how  it  would  operate.  In  th^ 
whole  of  his  conduct  upon  this  occasion,  Mr  Stein  was 
guided  bj  the  advice  of  his  friends,  and  of  Mr  Clerk  him- 
peUf  his  counsel ;  and  although  he  was  strongly  urged  by 
his  English  partners  not  to  go  to  London,  but  to  remain 
in  Sc6tland,  upon  the  ground  that  it  would  be  more  for 
his  interest  to  do  so,  yet  the  advice  that  was  given  to  him 
was,  that,  at  ^uch  a  crisis,  it  was  his  honour  and  charac- 
ter, and  the  interest  of  his  creditors  at  large,  and  not  his 
own  personal  interest,  that  was  to  be  regarded ;  that,  as 
the  Company  was  domiciled  in  England,  the  whole  cre- 
ditors English,  and  a  conmiission  issued  in  England,  it 
was  his  duty  to  surrender  himself  to  his  English  creditors, 
and  to  give  every  facility  in  his  power  for  expediting  the 
business  of  the  bankrupt  estate. 

LORD  JUSTICE  CLERK 

.    All  that  may  be  very  true ;  but  it  does  not  in  the  leas^ 
degree  alter  the  opinion  that  I  haVe  expressed. 
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1812. 

LORD  MEADOWBANK. 

I  cokifess  I  should  have  given  Mr  Stein  the  same  advice 
as  Mr  Clerk.  I  think  he  was  perfectly  right  to  go  to  the 
domicile  of  the  great  machine,  and  to  submit  himself  to 
the  directions  of  the  great  bodj  of  the  creditors. 

Lcnrd  Robertson  expressed  an  opinion  to  the  same 
effect. 

Lord  Glenlee  was  present,  but  did  not  deliver  anj 
opinion.  He  seemed  to  assent  to  the  views  of  the  case 
taken  by  Lord  Robertson  and  Lord  Meadowbank. 

The  Court  then  pronounced  judgment,  refusing  to 
award  sequestration.  Against  this  judgment  a  reclaim* 
ing  petition  was  given  in  for  the  Bank,  and  was  followed 
with  answers  for  the  assignees ;  upon  advising  which  pa- 
p^s,  on  the  20th  January  1813,  the  Cotn-t  delivered  their 
opinions  as  follows  :— 

LORD  MEADOWBANK. 

I  never  had  any  difficulty  in  this  case.  It  appeared  to  me 
quite  clear ;  and  I  am  sure  if  any  pers6n  bad  any  doubt,  it 
must  be  most  thoroughly  removed  by  the  very  accurate 
paper  given  in  for  the  respondents.  There  is  not  a  super- 
fluous word  in .  it ;  and  it  contains  the  whole  law  of  the 
case.  I  think  I  would  be  detaining  your  Lordships  to 
very  little  purpose  by  saying  any  thing  now ;  because  all 
that  I  could  say  would  be  a  mere  repetition  of  the 
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<ronteiits  of  that  veiy  able  paper.  I  expressed  mj  opinion  1813. 
at  length  formerly,  which  coincides  with  it  in  every  point ; 
and  I  have  really  nothing  more  to  say'.  As  to  the  way  in 
which  the  arguttient  has  been  managed  on  the  other  side, 
it  pnt  me  in  mind  of  a  very  laboured  paper,  written  by 
Hhe  late  Mr  George  Wallace,  which  stated  every  one  case  in 
that  class  of  questions  of  international  law  which  relates  to 
competitions  of  Scotch  diligence  with  the  title  of  assignees 
under  an  English  commission;  and  professed  to  reduce 
them  to  perfect  uniformity  of  system,  as  if  they  had  re- 
sulted from  one  enlightened  head,  settling  a  code  of  bank- 
rupt law,  and  were  not,  as  we  know  them  to  have  been,  very 
frequently  in  direct  opposition  to  each  other.  Really  there 
is  a  great  deal  in  this  paper  for  the  Bank,  that  contains 
the  law  of  a  period  when  the  law  Was  not  matured,  and 
was  totally  different  from  what  it  is  at  present.  I  ron- 
^eivethe  case  of  Struthers  to  be  most  important;  not  to 
he  attacked  by  side  winds,  but,  if  questionable  at  all,  to 
be  tried  in  the  most  formal  manner,  and  with  a  view  to 
carry  tt  to  the  last  resort  'We  are  told  also,  that  this  is  a 
case  of  equity,  and  that  hef  that  seeks  equity  must  give  equi- 
ty, and  that  Mr  John  Stein  has  been  inequitable,  because 
he  has  gone  across  the  Tweed  to  do  the  most  effectual 
jtfstice  to  the  great  body  of  his  creditors ;  this  really  ap- 
pears to  be  too  extravagant.  It  is  a  case  of  law.  There  b 
e^ity  in  it  to  be  sure ;  but  that  is  because  we  are  bound 
in  Justice  to  do  what  is  asked.  It  is  not  matter  of  discre- 
tion, or  comitas,  as  here  pretended.  It  is  matter  of  legal 
right,  that  a  party  in  possession  of  the  sentence  of  a- 
foreign  court  may  come  here  to  get  that  sentence  execut- 
ed* It  is  not  comitaSf  it  is  justice,  that  is  demanded  ex 
^ebitojustiiia.    I  consider  the  case  of  Struthers  as  settling 
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1813.   this  pointy  that  the  whole  funds  of  the  bankrupt  are 

ried  by  the  commission ;  and,  convenelj,  that  they  would 
have  been  carried  by  a  Scotch  sequestration,  if  awarded 
prior  to  the  commission,  whether  they  were  situate  with- 
in the  jurisdiction  of  the  English  law  or  of  the  Scotch* 
The  bankrupts^  estate,  therefore,  being  under  one  systen^ 
pf  division,  you  cannot  with  any  kind  of  justice  counter- 
act it,  or  cripple  its  effects. 

Thus,  the  Lord  Chancellor^s  certificate  is  a  part  of  the 
proceeding;  and  on  what  pretext  could  we  refuse  to  it  the 
efficacy  which  in  so  many  cases  has  been  given  it  ?  If 
your  Lordships  were  to  interpose  your  authority  to  the 
discharge  of  a  Scotch  bankrupt  who  carries  on  trade  in 
England ;  and  if  the  Courts  there  were  afterwards  to  sus- 
tain a  suit  against  him,  in  my  opinicm  they  would  do  gross 
yijustice.  The  commission  is  one  machine  not  to  be 
qarved  upon,  but  to  be  taken  as  it  stands ;  and  I  just  adopt 
it  as  I  fiod  it.  There  may  be  incorrectness  in  its  action, 
as  there  is  in  that  of  all  humtm  instruments ;  but  we  can- 
not remedy  it.  Something  is  9aid  as  to  the  law  of  Eng- 
land, with  respect  to  pledge,  which,  if  it  be  correct,  shews 
it  to  be  a  very  bad  law ;  but  I  don't  believe  it.  It  Is  in- 
<;onceivable,  that  if  Uie  Bank  have  a  good  pledge  here, 
they  will  not  have  the  benefit  of  it  in  England.  The 
Chancellor  would  do  justice  to  them.  A  pledge  particu- 
larly imposed  in  this  country  must  remain  in  England. 
The  law  cannot  be  as  they  state  it.  In  my  opinion,  we 
can  do  nothing  but  follow  what  the  authorities  legally 
Mrarrant. 
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1913. 
LORD  ROBERTSON. 

In  this  advanced  stage  of  the  litigation,  I  (ifainit  we  may- 
disniMs,  in  -&  verj  few  words,  a  preliminary  objection  that 
was  strongly  pleaded  by  the  petitioners  in  some  of  their 
former  papers,  and  is  even  repeated  in  this  petition,  viz. 
That  there  is  no  evidence  before  yoHr  Lordships  of  the 
existence  of  a  commission  of  bankrupt.  That,  I  think, 
we  may  now  fairly  dismiss;  and  I  think  we  may  also 
dismiss  the  other  objection,  founded  upon  the  assertion, 
that  there  were  here  two  separate  Companies,  and  not 
one  and  the  same  ^Company.  The  contrad  of  copart- 
nery is  a  good  answer  to  that.  There  is  a  third  pre* 
liminary  objection,  with  regard  to  the  alleged  collusion, 
on  the  pait  of  Mr  John  Stein,  in  going  to  England  for 
the  purpose  of  being  made  subject  to  the  bankrupt  laws  of 
that  country.  Upon  this  subject,  the  argument  of  the 
petitioners  does  not  make  the  smallest  impression  on  my 
mind.  I  see  no  evidence  of  any  coHusive  or  fraudulent 
intention  on  the  part  of  Mr  Stein.  On  the  contrary,  I 
think  he  went  to  London  from  a  very  laudable  and  proper 
motive, — ^the  desire  of  saving  expence,  and  doing  justice 
to  his  creditors ;  for,  if  he  had  not  taken  this  step,  the  af- 
fairs of  the  bankruptcy  must  have  been  conducted  under 
four  separate  commissions,  besides  a  process  of  sequestra- 
tion going  on  in  this  country.  Mr  Stein  had  a  most 
strong  and  powerful  interest  to  prevent  the  intolerable  ex- 
pence  of  such  proceedings.  His  object  was  fair  and  rea- 
sonable. He  went  to  prevent  expence — to  put  his  affairs 
under  a  proper  train  of  management,  and  to  do  justice  to 
Bis  whole  creditors.    There  are  two  main  points  to  bt 
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1813.  considered ;  Isiy  The  plea  ^t  a  sequestration  is  a  diH** 
gence  of  such  a  nature  that  it  is  merely  a  ministerial  act 
to  award  it,  and  that  no  opposition  can  be  made,  except 
upon  certain  grounds  that  must  be  instantly  rerified  ; 
and,  2d(y,  The  great  general  pointy  whether  a  commission 
issued  in  England,  prior  to  any  proceedings  in  Scotland, 
is  a  bar  to  a  sequestration ;  or  whether,  notwithstanding 
the  commission,  sequestration  may  still  be  awarded  ? 

Upon  the  latter  point  I  mean  to  say  nothing,  because  I 
formerly  stated  the  grounds  of  my  opinion,  and  I  have  since 
seen  no  reason  to  alter  it.  I  shall  therefore  confine  my^ 
self  to  the  first  question ;  and  it  is  certainly  a  point  of 
very  great  importance,  not  merely  in  this,  but  in  every 
question  under  the  bankrupt  act.  The  general  |iroposi- 
tion  laid  down  is,  that  the  proceeding  of  a  sequestration  is 
merely  a  ministerial  act,  in  defence  against  which  the 
bankrupt  is  confined  to  certain  specific  pleas.  This  is  a 
doctrine  to  which  I  cannot  assent.  It  is  not  in  any  de- 
gree warranted  by  the  act  of  Parliament,  but  is  expressly 
contradicted  by  it,  and  by  repeated  decisions  of  this  Court 
In  all  cases  of  ordinary  diligence,  even  where  there  19  no 
clause  of  registration,  which,  being  a  consent  by  the  debtor, 
is  itself  a  foundation  for  summary  diligence,  it  is  not 
necessary  to  cite  the  debtor ;  it  is  not  necessary  where  a 
horning  or  caption  is  issued ;  it  is  not  necessary  in  a  biU 
for  an  arrestment  or  an  inhibition.  In  not  one  of  these 
cases  is  the  debtor  cited ;  whereas  it  is  the  beginning  of  a 
process  of  sequestration.  This  process  comprises  in  itseli' 
all  other  diligence  of  homing,  arrestment,  inhibition,  and 
adjudication.  It  is  a  process,  ««i^enem,  which  has  other 
objects  in  view  from  common  diligence.    It  divests  the 


bankrupt  of  his  nrhole'  estate '  and  effects ;  and  it  is  the  18I3. 
first  step  of  it  to  vest  the  whole  property  in  a  trustee,  for 
the  purpose  of  a  fair  distribution.  Even  where  the  debtor 
himself  concurs,  the  awarding  of  sequestration  is  not  an 
act  of  ministerial  diligence,  because  it  is  in  the  power  of 
creditors  to  oppose  it.  The  law  does  not  require  them  to 
be  cited,  because  they  cannot  be  known.  But  it  is  in  the 
power  of  any  creditor  to  appear  and  shew  cause  why  se- 
questration should'  not  be  awarded.  In  one  of  the  cases 
mentioned  in  the  papers,  theban^rupfs  application  was 
opposed  by  creditors,  upon  the  ground  that  he  did  not  fall 
under  the  description  of  the  act;  No  doubt  it  was  awarded 
in  the  end,  but  it  was  upon  a  full  discussion  of  the  plea  of 
the  creditors ;  and  no  such  idea  was  ever  entertained,  as 
that  the  creditors  were  not  entitled  to  shew  cause  against 
the  sequestration  in  limine. 

In  the  case  of  Eeir  and  Dickie,  the  application  was  at 
the  instance  of  the  debtor,  and  it  was  successfully  opposed 
by  a  creditor ;  so  that  even  where  the  application  is  made 
by  the  debtor  himself,  it  is  not  a  mere  ministerial  act  to 
award  the  sequestration.  It  is  competent  to  any  person, 
having  a  legal  interest,  to  oppose  it ;  and  we  may  all  sup« 
pose  cases  where  the  creditor  has  such  an  interest.  A 
creditor  who  has  begun  his  diligence  may  oppose  a  seques* 
tration  improperly  applied  for;  and  many  cases  of  the 
same  nature  may  be  stated.  It  is  farther  said,  that  it  is 
only  competent  to  the  bankrupt  himself  to  oppose  a  seques- 
tration. Suppose  that  were  the  law,  has  not  the  bankrupt 
himself  appeared  here  ?  Is  not  he  one  of  the  parties  who 
are  here  opposing  the  sequestration,  upon  a  ground  which 
your  Lordships  have  found  to  be  good,  viz.  that  the 
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181S.  whole  of  his  funds  are  in  the  hands  of  the  English  assig-^ 
neeS)  and  that  the  sequestration  is  incompetent?  But 
suppose  the  debtor  had  not  appeared,  jet,  if  the  crediU»* 
can  oppose  the  sequestration,  it  would  be  competent  for 
the  assignees,  ^nho  hav>e  in  them  the  whole  rights  of  the 

r 

creditprs,  to  appear  and  shew  cause  against  the  sequestra- 
tion. Your  Lordships  know  that,  by  a  special  provision 
in  the  act,  a  creditor  who  has  not  concurred  in  the  origi- 
nal  application  may  apply  to  this  Court,  at  any  tim0 
within  thirty  days,  to  have  it  recalled.  Is  it  possible  to 
suppose  that,  if  a  creditor  would  be  entitled  to  do  so,  he 
would  not  have  an  equal  right  to  be  heard  against  the  se<^ 
questrati<m  in  the  beginning  ?  ^ 

In  short,  I  apprehend,  that  wherever  a  party  has  an  in-^ 
terest  he  may  oppose  the  awarding  of  sequestration.  It 
is  not  a  ministerial  act.  It  is  not  like  issuing  a  homing. 
It  is  not  like  issuing  an  arrestment  upon  a  dependence. 
It  is  not  like  letters  of  inhibition,-— all  of  which  proceed 
without  any  citation  of  the  party.  It  is  a  process,  nrt 
generisy  deeply  affecting  the  interests  both  of  the  creditors 
and  the  bankrupt ;  and  if  they,  or  either  of  them,  chuse 
to  (^ose  it,  they  have  certainly  a  sufficient  interest  to  da 
so  in  limine.  On  these  grounds  I  am  not  at  all  movei 
by  the  petition,  and  am  clear  for  adhering. 

LORD  BANNATYNE. 

When  I  was  satisfied  that  the  Companies  were  one  and 
the  same,  I  felt  no  difficulty  in  refusing  the  sequestration 
as  to  their  estates.  A^  to  the  sequestration  of  the  indi- 
vidual estates,  I  felt  considerable  difficulty*    But  the  ar- 
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^ment  of  the  petition  goes  entirety  to  the  seqoestratioa  of  1813. 
the  Company ^s  estate ;  and,  upon  that  subject,  I  consider- 
ed the  case  of  Struthers  to  be  completely  decisire,  that  ono 
and  the  same  estate  cannot  be  the  subject  of  a  commission 
in  England  and  a  sequestration  in  Scotland.  The  prefer*'* 
ence  of  the  one  to  the  other  jiist  depends  upon  th^  first 
step  takeit,  whether  it  is  done  under  the  one  law  or  the 
other.  As  td  the  preliminary  points  that  were  formerly 
stated,  they  are  Uqnecessary  td  be  now  noticed :  they  are 
all  out  of  the  way. 

I 

*  w 

Another  point  is  stated,  fequiri^g  the  attention  of  the 
Court,  viz.^Whether  the  sequestration  is  a  proceeding  that 
can  on^  be  opposed  on  ceHain  grounds  that  can  be  iikstant- 
ty  verified.  I  think  the  petitioners  carry  this  argument  a 
great  deal  too  far.  They  consider  the  sequ^stratibn  as  ai 
piece  of  summary  diligence ;  but  it  is  perfectly  clear,  that 
not  only  the  bankrupt,  but  the  creditors,  are  entitled  to 
oppose  the  sequestration ;  and,  in  this  case,  w6  have  tbef 
bankrupt  appearing  and  opposing  the  sequestration,  upon 
the  ground,  that  his  whole  effects  are  made  orer  to  the 
English  assignees ;  and  we  have  also  the  assignees,  saying 
that  there  can  be  no  sequestration,  for  the  best  of  all  pos- 
sible reasons,  because  the  estate  is  already  vested  in  their 
persons.  No  harm  can  arise  in'  any  case^  from  refusing 
a  sequestration  in  the  mean  time,  because,  when  award*' 
ed,  it  draws  back  to  the  date  of  the  original  application, 
and  operates  as  an  inhibition.  It  aflfbrds  a  good  ground 
for  cutting,  down  all  slienations  and  preferen<res,  even  al- 
though  it  does  not  operate  as  a  sequestration  until  we  havi^ 
considered  the*  question,  whether  it  shall  be  awarded  erf 
not. 

z 
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1813.  A  very  simple  proceeding  of  this  nature  occurs  erery 
day.  A  farmer  applies  for  a  sequestration,  on  the  ground 
that  he  is  a  grazier.  Do  your  Lordships  take  his  word 
for  it  ?  By  no  means.  You  ordain  him  to  give  in  a  con« 
descendence  of  his  dealings ;  and  it  is  only  in  case  of  his 
being'able  to  make  out  that  he  is  truly  a  grazier,  that  you 
award  sequestration.  In  short,  it  is  perfectly  clear  that 
the  argument  is  ill  founded.  Sequestration  is  not  a  sum-, 
mary  diligence,  but  a  process  of  a  very  peculiar  kind,  and 
not  to  be  awarded  until  all  parties  are  deliberately  heard. 

LORD  CRAI6IE. 

t 

It  appears  to  me  that  the  case  stands  nearly  where^ 
it  did.  I  formerly  thought  the  sequestration  ought  to  be 
immediately  awarded,  reserving  the  effect  of  it  afterwards^ 
not  upon  the  ground  that  we  are  called  upon  to  act  mi- 
nisterially, but  because  it  does  not  appear  that,  in  the 
case  of  an  English  commission,  every  part  of  the  pro-, 
perty  in  Scotland  is  equally  cared  for ;  and  the  commis^ 
sion,  besides,  does  not  carry  the  real  estate. 

With  regard  to  the  general  question,  we  cannot  now 
enter  into  any  inquiry  whether  the  decision  in  the  case  of 
Struthers  was  well  founded  or  not.  If  the  matter  were 
open,  I  think  a  great  deal  might  be  said  upon  it.  It  ap^ 
pears  to  me,  that  the  decision  was  given  upon  grounds  of 
expediency,  and  I  doubt  the  expediency  of  extending  the 
English  bankrupt  law  to  this  country.  I  think  there  are 
many  objections  to  it.  The  facility  of  the  bankrupt's  ob- 
taining a  discharge  is  very  objectionable  ;*the  time  is  too 
early.     But,  besides,  I  doubt  whether  it  is  in  the  power 
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«f  tilis  Court  to  adopt  the  law  of  a  foreign  countiy,  in   1813. 
place  of  dur  own  law,  upon  principles  of  expediency. 
But,  as  the  matter  is  not  now  open^  I  must  hold  the  case 
as  an  authority. 

LORD  JUSTICE  CLERK  (Boyle.) 

I 

,  I 

Your  Lordships  must  judge  of  the  case  as  it  stands  in 
these  papers.  I  will  fairly  state,  that  although  I  am  not 
indisposed  to  copcur  in  this  judgment^  it  has  Occurred  to 
me,  for  some  time  past,  that  the  proceeding  which  we 
ought  to  adopt  here,  is  to  make  this  case  the  subject  of  a 
deliberate  liearing  in  presence.  That  is  the  way  in  which 
it  appeared  to  me  proper  to  decide  this  great  question.  I 
see  that,  in  every  one  of  the  leading  cases  that  are  quoted 
as  authorities  to  us,  the  Court  proceeded  with  the  great- 
est deliberation,  in  having  the  question  solemnly  argued. 

When  the  case  was  formerly  before  us, .  I  felt  it  to  be 
my  duty  to  state,  that  I  did  entertain  great  doubts  of  the 
propriety  of  Mr  John  Stein'*s  conduct  in  removing  to  Eng- 
land, for  the  purpose,  as  I  then  thought^  of  counteract- 
ing the  proceedings  of  his  creditors  in  Scotland.     But  I 
^  now  think  myself  bound,  in  justice  to  Mr  Stein,  to  say5 
that  a  very  considerable  proportion  of  those  doubts  have 
been  removed ^  by  the  very  able  statement  of  the  answers. 
I  agree,  that  there  appears  to  be  a  very  laudable  motive  iob- 
relieving  the  creditors  at  large  from  the  burden  of  the  ex- 
pence  attending  so  many  eo-existing  commissions,  obtained 
without  any  concurrrace  on  the  part  of  Mr  Stein.    Seeing- 
that  there  would  have  been  four  separate  commissions 
going  on  in  England^  besides  a  sequestration  in  Scotland^ 
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1813.   I  do  think  there  was  a  laudable  motire  in  going  to  Engst 
lond ;  and  therefore  I  feel  myself  bound  in  justice  to  saj» 
that  I  have  not  the  same  view  of  the  case,  on  that  point, 
that  I  had.     But  I  beg  leave  to  reserve  to  myself  to  apply 
my  opinion  to  a  different  state  of  the  fact,*— to  the  fact  of 
a  party  having  gone  eo  iniuitu  to  England,  for  the  pur- 
pose of  committing  an  act  of  bankruptcy,  to  disappoint 
the  previous  diligence  of  Scotch  creditors.    But  there  is 
a  great  deal  of  difference  in  this  case,  where  nine-tenths 
of  the  whole  creditors  are  situated  in  England,  and  have 
only  claimed  as  English  creditors.    I*  must  take  this  case 
out  of  the  exception  ;  and  therefore,  while  I  decide  in  fa-, 
vour  of  the  objection  to  the  present  sequestration,  I  re« 
serve  to  myself  to  give  effect  to  my  opinion  against  any 
attempt  to  evade  the  law  of  Scotland. 

With  regard  to  the  point  upop  which  your  Lordships 
have  spoken,  whether  the  awarding  of  sequestration  is  a 
ministerial  act,* I  concur  with  all  of  your  Lordships  in 
thinkifigf  that  the  doctrme  has  been  carried  a  great  deal 
too  far.    But,  if  I  had  sat  as  Ordinary  on  the  Bills  when 
the  application  was  made,  I  should  have  had  great  diffi* 
culty  in  resisting  it,  because  the  awarding  of  sequestra* 
tion  would  not  have  decided  the  question.     There  might 
have  been  an  application  to  havejthe  sequestration  recaU 
led,  and  then  your  Lordships  would  have  just  considered 
what  is  now  stated.     I  must  own,  therefore,  that,  at  pre- 
sent, I  should  hav0  felt  myself  imperiously  called  upon 
to  award  sequestration.    I  agree,  that  it  is  unnecessary 
now  to  enter  into  any  such  discussion.   I  don^t  think  thai 
you  are  in  all  cases  to  shut  your  eyes  to  the  facts,  or  that 
•  tequestratioii^  must  necessarily  be  awarded  when  applied 
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Cor.    It  is  undoubtedly  competent  to  anj  one  creditor  to    1813. 
oppose  it,  and  certainly  the  assignees  have  a  clear  right  to 
do  so. 

With  regard  to  the  preliminary  objections,  they  are 
Bot  Aic;«s  loci.  It  is  impossible  to  listen  to  any  doubt  of 
the  existence  of  the  commission :  it  is  quite  extravagant. 

As  to  the  other  matters,  it  is  not  necessary  to  say  much. 
We  are  not  now  called  upon  to  investigate  them  more  mi- 
nutely. The  decision  in  the  case  of  Struthers,  which  es- 
tablished that  a  commission  carries  all  the  moveables, 
cannot,  in  my  opinion,  receive  fair  effect,  unless  we  find 
that  a  commission  of  bankrupt,  being  prior  in  date, 
supersedes  any  sequestration.  There  is  a  great  deal 
said  as  to  the  impropriety  of  proceedings  in  the  su- 
ing out  of  the  commissions.  Now,  it  is  most  strange 
that,  if  the  Boyal  Bank  are  convinced  of  that,  they  do 
not  petition  the  Chancellor,  and  obtain  a  deliberatejudg- 
ment  upon  the  question,  whether  the  commission  has  been 
duly  issued  or  not.  It  is  a  point  which  can  only  be  tried 
there ;  and  I  own  I  am  surprised  that,  with  all  their  strong 
averments,  they  do  not  attempt  to  bring  the  matter  to  a 
hearing.  This  can  only  proceed  from  their  own  knowledge 
that  the  opinions  received  are  against  them.  If  there  are 
any  grounds  for  their  averments,  could  they  not  have  been 
decided  by  the  Lord  Chancellor,  when  they  withikew  the 
application  ?  Indeed,  the  case  appears  to  me  to  be  still 
open  ta  have  the  commission  recalled.  But  I  don^t  think 
we  can  try  that  question.  We  are  bound  to  hold  that  the 
commission  is  well  issued,  and  to  give  effect  to  it  accords 
jn^ly.    With  regard  to  the  case  of  Struthers,  it  does  nq% 
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1813.  appear  to  me  proper  to  enter  into  a  discussion  of  the  pnP 
prietj  or  impropriety  of  that  judgment  It  is  a  prece-' 
dent  binding  upon  us ;  and  though  the  matter  were  still 
open,  I  do  no  agree  with  the  remarks  that  were  made  up- 
on that  subject 

The  Court  then  pronounced  an  interlocutor  reusing  th« 
petition  for  the  Bojal  Bank,  and  adhering  to  their  for- 
mer judgment. 


The  Court,  at  the  same  time,  gave  judgment  in  anot 
ther  question  depending  between  the  same  parties,  rela-- 
tive  to  the  effect  of  the  Lord  Chancellor's  certificate,  as  a: 
general  discharge  of  all  debts  contracted  prior  to  the  com-^ 
mission.  It  appears  that  the  Royal  Bank  held  two  biila 
drawn  by  Scott,  Smith,  Stein  and  Company  upon,  and 
accepted  by  Messrs  Kensington,  Styan  and  Adams,  bank-« 
ers  in  London,  both  which  bills  were  payable  in  London.* 
The  acceptors  having  become  bankrupt,  the  Royal  Bank 
raised  diligence  upon  the  bills,  against  the  Company  of 
Scott,  Smith,  Stein  and  Company,  and  against  John  Stein 
and  Robert  Stein,  as  individual  partners  of  the  Compa* 
ny.  Bills  of  suspension  were  immediately  presented  by 
the  Messrs  Stein,  upon  the  ground,  Isf,  That  the  debts 
being  payable  in  London,  were  English  debts,  and  there- 
fore,  as  a  matter  of  course,  were  discharged  by  the  Lord 
Chancellor's  certificate ;  and,  2<f(y,  That  all  their  proper- 
ty and  effects  having  been  vested  in  the  assignees  under 
the  English  commission  of  bankrupt,  where  it  was  open 
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|o  tbeir  crediton  'to  rank  and  draw  dividends,  it  would  be   1813. 
unjust  to  suifer  diligence  to  proceed  against  them  upon 
any  debts,  whether  Scotch  or  English. 

On  the  other  hand,  it  was  contended,  that  both  the 
drawer  and  the  holders  of  the  bills  being  resident  and 
domiciled  in  Scotland,  the  debts  were  Scotch  debts ;  and 
that  there  was  nothing  in  the  circumstance  of  a  conmiis* 
sion  of  bankrupt  having  been  issued  against  the  debtors 
in  England,  which  ought  to  operate  as  a  bar  to  the  dili* 
gence  of  Scotch  creditors. 

* 

The  bills  of  suspension  being  presented  to  Lord  Mea- 
dowbank.  Ordinary  on  the  Bills,  his  Lordship  appointed 
the  parties  to  lodge  memorials  upon  the  question,  in  order 
to  be  reported  to  the  Court  Memorials  having  been 
accordingly  prepared,  the  pomt  came  to  be  decided  at 
the  same  time  with  the  general  question  as  to  the  effect 
of  a  commission  of  bankrupt  issued  in  England  prior  to 
•ny  application  for  sequestration  in  Scotland. 

The  following  is  a  note  of  what  passed  upon  this  oOi 
casion. 

« 

LQRD  JUSTICE  CLERK. 

I 

The  case  of  Dickie  was  just  in  other  words  giving  e& 
feet  to  the  certificate. 

LORp  MEADOWBANK. 
It  is  clear  that  this  is  an  Englisb  debt.    The  Messes 


1813.  Steitti  were  bound  to  retire  tike  faffls  in  Imodtrnf  atod  thi^ 
Rojal  Bank  ooukl  not  have  been  eon^Ued  to  roceire  tke 
monej  in  Edinburgh,  unless  vpon  payment,  of  the  differ* 
ence  of  exchange,  and  all  expences.  In  the  case  of  Ar- 
mour ver$us  Campbell,  Slot  January  1792, a  debt  was  found 
to  be  a  Scotch  debt,  because  die  bill,  though  drawn  in 
New  York,  was  payable  in  Scotland,  and  even  though 
not  accepted  by  the  drawers  here ;  and  in  that  ease,  pay- 
ment was  allowed  to  be  recovered  by  diligence  against  the 
drawer^s  effects  here,  notwithstanding  a  judicial  discharge 
in  America. . 

LORD  ROBERTSON. 

If  the  English  commission  carries  the  whde  eflfects, 
wh«-eTer  situated,  it  really  follows,  almoat  by  necessary 
fsonseqoence,  that  the  certificate  must  operate  as  a  dia- 
charge,  otherwise  you  would  place  the  ddblor  in  this  si- 
tuation, that  while  you  allow  the  whole  effects  to  be  car- 
ried off  by  the  English  commission,  you,  at  the  same 
time,  give  personal  diligence  against  him  for  payment  of 
his  debts. 

LORD  JUSTICE  CLERK. 

The  sustaining  the  certificate  must  follow,  as  a  necesr 
fary  coosequence,  from  giring  effect  to  the  commission. 

LORD  ROBERTSON. 

All  the  authorities  quoted  by  the  Bank  were  prior  to 
Ihe  case  of  Struthen. 


4GAIV8T  BCOtt,  8HITH|^STBYIf  AND  COXPANT,  &C. 


361 


The  Court  then  pronounced  an  interlocutor  suspending   1813. 
the  letters  simplieUer;  in  other  words,  finding  that  no  di- 
ligence could  proceed  upon  the  bills. 


Counsel  for  the  Bojal  Bank — Solicitor-General  Monjr* 
penny,  Bellf  M^Cooochie ;  Agents,  Andersons  and  Bus« 
sel.  Counsel  for  the  Messrs  Stein— Clerk,  Cranstoun<^ 
Skene ;  Agents,  Gibson,  Christie  and  Wardlaw. 
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(SECOND  DIVISION.) 


THE   CASE 


•r 


Mrs  MARY  WARDLAW  CUMMING, 

•OMI  TIME  BPOUtB  OF  TBI  LATK  ARTHOR   rORSES,  ESQ.  OF  CDLLODBIT,   AND  AffTI 
WAADI  or  JOBITH  EOSRTOH,  K9q.  OE  LOMDOIf,  AXD  BIH  fO^  BIB  I«TCmCET« 


AOAlirtT 

GEORGE  DUNCAN  FORBES,  msql 

OF  CULLODSN. 


1811.  ^HB  late  Mr  Forbes  of  Culloden  was  twice  married; 
first  to  Mrs  Sarah  Straton,  and  afterwards  to  Mrs  Marj 
Cumming,  eldest  daughter  of  the  late  Colonel  Sir  John 
Cumming. 

Bj  his  first  contract  of  marriage,  Mr  Forbes  executed 
an  entail  in  favour  of  the  heirs  male  of  the  marriage,  and 
certain  other  substitutes.  Of  this  marriage,  the  issue 
was,  George  Duncan  Forbes,  Esq.  now  of  Culloden. 

By  the  second  contract  of  marriage  with  Mrs  Marj 
CuDuning,  Mr  Forbes  became  bound  to  infeft  her,  in  case 
of  her  survirance,  in  certain  locality  lands ;  under  thia 
provision,  that  it  should  be  in  the  power  of  the  heir  of 
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t!uIIoden  for  the  time  being,  to  enter  to  these  lands,  upon   1811. 
pajing  to  the  widow  a  liferent  annuity  of  L,  700  per  an- 
num. 

On  the  other  hand,  Mrs  Mary  Gumming  assigned  and 
made  over  to  her  intended  husband  all  her  right  and  inte- 
rest in  the  sum  of  L.  7000  stock  belonging  to  her,  under 
the  condition,  that  in  case  of  the  dissolution  of  the  mar-^ 
riage  without  children,  she  should  have  the  power  of  di»« 
posing  of  the  sum  of  L.  8000  at  her  death,  bj  a  writing 
under  her  hand,  executed  at  any  time  of  her  life,  or  even 
on  deathbed.  This  was  the  only  subject  conveyed  by  the 
lady  in  the  contract  of  marriage.  The  contract  contain-* 
ed  no  general  clause,  making  over  any  effects  or  interest 
that  might  afterwards  accrue  to  her.  ^  - 

Lady  Gumming,  the  widow  of  Golonel  Sir  John  Cum^ 
ming,  and  the  mother  of  Mrs  Forbes,  had  her  ordinary 
residence  in  Edinburgh,  having  a  dwelling-house  in  that 
city,  and  a  villa  in  the  neighbourhood.  In  July  1802^ 
her  Ladyship  went  to  Bath  for  the  benefit  of  her  health ; 
which  continued  to  decline,  however;  and  in  the  month 
of  January  following,  she  died  at  Bath,  leaving  five  child- 
ren besides  Mrs  Forbes,  and  without  having  made  any 
settlement  of  affairs.  > 

At  this  time,  she  had  effects  both  in  England  and  is 
Scotland.  The  effects  in  England  consisted  of  L.53S3. 
6s.  8d.  stock,  and  certain  jewels  in  her  possession ;  and 
in  Scotland,  besides  the  real  property  of  the  villa  near 
Edinburgh,  she  had  her  household  furniture,  a  balance  of 
L.1977  on  account-current,  due  to  her  by  Messrs  M^nt- 
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1811.    field,  Ramsay  and  Company;  and  several  other  articles  oC 
inferior  value. 

In  January  1803,  when  her  ladyship  died,  her  eldest 
son,  Colonel  Henry  John  Camming,  happened  to  be  in 
England ;  and  on  the  7th  of  February,  he  took  out  let- 
ters of  administration  from  the  Prerogative  Court  of 
Canterbury,  in  character  of  her  <  lawful  son,  and  one  of 
her  next  of  kin,'*  authorising  him  to  call  in  and  adminis-  I 

ter  her  personal  estate.     It  does  not  appear  with  what  I 

precise  view  this  step  was  taken  by  Colonel  Cumming  ^ 
byt  it  is  certain  that  it  was  not  in  consequence  of  any  com« 
munication  with  the  other  nearest  of  kin,from  whom  he  had 
BO  authority  of  any  sort  to  act  for  them.  No  inventories 
were  lodged  by  him  in  the  Prerogative  Court,  but  he 
granted  a  commission  to  certain  gentlemen  in  London  to 
manage  and  collect  the  English  part  oC  his  mother^s  ef« 
fects^  These  gentlemen  accordingly  proceeded  to  collect 
the  funds-;  and  in  this  way  they  received  payment  of  cer- 
tain arrears  of  Lady  Cumming^s  jointure,  and  of  the  di- 
vidends on  the  stock.  The  whole  funds  realised  were  di- 
vided  in  six  shares,  three  of  which  were  transferred  in  the 
books  of  the  Bank  of  England  into  the  names  of  three  of 
Jjadj  Cumming's  children ;  but  the  share  of  Mrs  Forbes 
of  Culloden,  and  of  the  remaining  two  children,  were  not 
entered  or  transferred  in  any  form.  Colonel  Cumming 
afterwards  c(rflated  the  heritage,  with  his  brothers  and 
sisters,  and  agreed  that  the  whole  succession  should  be 
equally  divided  among  them ;  for  which  purpose  an  agent 
was  appointed  to  collect  and  realize  the  property  in  Scot* 
land,  where  the  necessary  steps  were  also  token  for  having^ 
4he  Colonel  confirmed  executor  to  the  deceased,  &t  be- 
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^    lioof  of  all  concerned.    The  parties  afterwards  sabsoib-  181 T, 
ed  a  joint  letter,  agreeing  to  a  reference  of  their  respective 
interests  to  two  eminent  counsel ;  but  these  gentlemen  hay* 
ing  differed  in  opinion,  nothing  followed  upon  the  reference. 

« 

At  the  time  of  Ladj  Cumming^s  death,  Mr  Forbes  of 
CuUoden  was  alive,  but  he  died  in  four  months  thereafter, 
without  having  made  up  any  title  in  the  person  of  Mrs 
Forbes  to  her  share  of  her  mother^s  succession,  or  takeit 
BQj  steps  to  obtain  actual  possession  of  the  funds.  He 
was  succeeded  by  his  son,  George  Duncan  Forbes,  Esq. ; 
and  Mrs  Forbes  was  afterwards  married  to  Joseph  Eger- 
ton;  Esq.  of  London,  who  laid  claim  to  her  share  of  Lady 
Cumming^s  succession,  upon  the  grouod,  that  no  title  to 
it  having  been  completed,  nor  any  possession  obtained  dur« 
ing  the  life  of  her  late  husband,  the  right  had  never  been 
vested  in  her,  but  was  carried  by  the  assignation  conse- 
quent upon  her  second  marriage.  On  the  other  hand,  it 
was  contended  by  Mr  Forbes,  that  the  right  in  question 
being  merely  personal,  had  fallen  under  the  ju$  martii  of 
his  father,  and  ought  uow  to  belong  to  him,  as  his  father'*s 
-  representative. 

In  this  situation,  Mrs  Egerton,  with  consent  of  her 
husband,  brought  a  declaratory  action  before  the  Court 
of  Session,  for  ascertaining  her  right  to  her  share  of  Lady 
Cumming^s  succession,  and  concluding  also  against  her 
brother.  Colonel  Cumming,  for  payment.  In  defence  to 
this  action,  Mr  Forbes  insisted  upon  his  right  to  the  mo- 
ney,  in  virtue  of  the  plea  which  has  been  just  stated ;  and 
the  question  having  come  before  Lord  Robertson  as  Ordi- 
nary^  his  Lordship,  after  hearing  the  partiesi  pronounced  m 
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181 1.  judgment,  finding,  that  the  late  Lady  Cummiiig  was  domf* 
ciled  ia  Scotland ;  that,  as  she  died  intestate,  the  succes- 
sion to  her  moveable  estate,  wherever  situated,  must  be 
regulated  by  the  law  of  Scotland ;  that  Mrs  Egerton,  as 
one  of  the  nearest  in  kin,  had  right  to  an  equal  share 
with  the  others  of  the  free  moveable  estate ;  and'  as  she 
|iad  not  made  up  titles  to  such  share  by  confirmation,  nor 
had  attained  possession  of  any  part  thereof  prior  to  the 
decease  of  her  former  husband,  repelling  the  defences,  and 
decerning  in  her  favour  for  payment. 

Against  this  judgment  Mr  Forbes  represented,  found-: 
ing  strongly  upon  the  decision  in  the  case  of  Lady  Pulte-* 
ney  against  Miss  Stewart  (18th  December  1607),  the  import 
of  which  was  held  to  be,  that  confirmation  was  not  necessary 
to  reduce  the  share  of  a  succession  under  the  Jus  marttu 
This  representation  was  followed  with  answers  for  Mrs 
Egerton  ;  and,  upon  advising  these  papers,  the  Lord  Or- 
dinary reported  the  case  to  the  Second  Division  of  the 
Court,  and  appointed  the  parties  to  prepare  memorials  i 
which  having  been  accordingly  lodged,  were  advised  on 
the  21st  February  1811 ;  upon  which  occasion,  the  foU 
lowing  opinions  were  delivered  : 

LORD  ROBERTSON. 

The  reason  why  I  took  this  case  to  report  is,  that  ttie 
decision  in  the  case  of  Lady  Fulteney  is  founded  on,  and 
I  did  not  chuse  to  take  it  upon  me  to  pronounce  an  inter-* 
locutor  in  the  face  of  a  judgment  of  the  Court. 

LORD  MEADOWBANK. 
The  only  difSculty  certainly  arises  from  tke  case  of 


i 
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Piiltenej,  which  I  find  Lord  Glenlee  concurs  with  m^  in  181 1. 
thinking  a  case  very  ill  reported.  It  went  entirely  upon  the 
special  circumstances  of  the  case.  I  spoke  to  his  Lord^ 
ship  on  the  subject,  and  we  don\  differ  one  iota.  Th^ 
decision  went  entirely  on  this,  that  Andrew  Stewart  hav* 
ing  acquired  the  dmninivm  during  the  dependence  of  th^ 
submission,  it  was  understood  that  an  obligation  was  con^ 
tracted  by  Lady  Pulteney,  that  would  compel  her  to  con« 
vey  to  his  representative  the  benefit  of  the  succession.  X 
was  extremely  against  the  judgment  I  thought  she  nef 
ver  was  in  a  situation  to  have  contracted  any  obligation ; 
and  that  the  proceedings  never  could  be  reared  up  to  sig^ 
liify  any  thing  against  her.  Mr  RoUand  strongly  disap^ 
proved  of  the  argument;  and  I  wish  it  recorded  by  the 
gentlemen  reporters,  that  I  think  it  a  bad  decision,  and 
erroneously  reported.  It  b  one  of  those  judgments  that 
I  have  always  set  my  face  against,  as  tending  to  shatter 
the  law  of  Scdtland  from  top  to  bottom.  It  is  of  most 
dangerous  consequence  to  shake  great  principles  of  law 
upon  little  trifling  particulars.  I  -never  saw  less  sense 
stated  in  any  report.  Was  ever  any  thing  more  absurd, 
than  to  tell  me  that  personal  property  unconfirmed,  can 
go  to  the  heirs  or  representatives  ?  It  can  neither  be  as- 
signed nor  adjudged.  It  is  neither  a  personal  nor  a  real 
right.  It  is  not  a  right  at  all.  What  is  the  import  of  the 
assignation  by  the  wife  which  arbes  upon  the  marriage.  It 
is  to  convey  her  rights  of  property,  her  nomina  dcbiiorum^ 
But,  is  it  possible  to  say  that  she  had  any,  (merely  because 
her  father  died)  until  she  took  up  the  succession.  The  truth 
b,  that  the  Court  were  misled  by  some  loose  notion  of  equi- 
ty, though,  certainly  the  equity  lay  the  other  way,  be? 
cause  Lady  Pulteney  ought  not,  by  her  husband'^s  deaths 
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1811.  to  be  diotised  out  of  her  father^s  flUGoesnon.    I  oiiteiTe 
too,  that  the  partiei  were  never  at  the  tronble  to  recUum^ 
and  the  real  faet  of  the  matter  is,  that  Sir  W.  Pultenej 
being  a  man  of  great  fortune,  nobody  cared  about  the 
decision,    otherwise    the  party   would    have  rebimed, 
and  the  judgment  must  have  been  altered.    I  lay  that 
case  entirdy  out  of  view,  as  I  have  no  idea  of  any  Judge 
pretending  to  go  upon  the  asugnation  of  tf  subject  that 
is  not  assignable.    The  wife  assigns  her  property,  but 
imtH  this  right  is  made  good,  it  is  not  worth  a  fSuthing. 
What  could  she  have  assigned  ?  She  had  just  a  right  of 
auccession  not  completed.    You  are  not  entitled  to  say 
that  she  neglected  to  make  up  titles.    It  is  the  husband 
who  is  the  manager  of  the  common  fund,  but  the  wife  is 
not  bound  to  warrant  his  neglects.    We  all  know,  that  if 
the  wife  contract  debt  before  marriage,  and  if  the  credi- 
tor neglect  to  constitute  that  debt  against  the  husband 
during  the  coverture,  be  cannot  come  against  him  after- 
wards.    There  is  no  delegatio  daring  marriage.     The  cre- 
ditor must  take  the  golden  opportunity  of  constituting 
the  debt  while  the  tnarriage  subsists.    It  is  an  oppor- 
tunity given  by  the  law,  in  consequence  of  the  right  of 
administration  enjoyed  by  the  husband,  and  the  moment 
that  is  over,  he  has  no  more  connection  with  it.     Il 
arises  from  his  being  tlie  manager,  or  dominm  of  the  co- 
partnery, and  when  that  ceases,  his  power  and  alt  its  coo- 
sequences  cease  also.     There  are  some  very  material  doc- 
trines involved  here.     Your  Lordships  see,  that  this  is  a 
succession,  that  must  be  regulated  by  the  law  of  Scotland, 
but  a  great  deal  of  the  subject  must  be  levied  in  England. 
Had  Mrs  Egerton  been  confirmed  during  her  m%rriage^ 
With  Mr  Forbes,  still  she  had  no  right  to  levy  or  compel 
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payment  ii»  England.  She  must  hare  produced  her  1811. 
Scotch  confirmation  to  obtain  the  letters  of  adAiinistra- 
tion  there.  It  is  that  which  gires  her  the  right  of  pos* 
session :  I  mean  the  lettors  of  administration.  She  might 
indeed  ha^e  transmitted  the  property  to  her  deaoendants, 
because  it  is  now  held,  that  in  succession  the  legal  trans«^ 
ference  operates  ipMojure^  as  in  marriage-  If  a  man  mar* 
rtes  a  Scotch  heiress  in  London,  her  persohal  piroperty 
will  be  transferred  tpto  jure^  but  the  right  of  exaction^ 
of  compelling  payment,  must  be  regulateH  by  the  law  of 
the  place.  Now^  I  suspect  that  Mrs  Egerton  had  no 
claim  to  the  succession  in  England ;  for.  Colonel  Cum- 
ming,  who  was  the  factor,  or  attorney,  or  at  least  meg^o^ 
rum  ge^toTy  for  the  whole  nearest  of  kin,  had  taken  out 
letters  of  administration.  This  tested  in  him  the  actual 
subject  as  trustee  for  all  having  interest  in  the  auoces* 
sion.  It  gave  him  possession  of  the  personal  estate  of 
Lady  Cumming  in  England :  the  right  of  exaction  and 
of  compelling  payment.  That  being  the  case,  I  appre* 
bend,  that  though  there  was  no  confirmation  in  Scoiland, 
yet  possession  has  been  thereby  so  far  attained  for  who^ 
ever  of  the  nearest  of  kin  are  then  in  life ;  and  the  con- 
sequence is,  that  this  right  transmits  to  their  descendants. 
By  having  attained  the  possession,  or  which  amounts  to 
the  same  thing,  the  legal  possession  by  the  letters  of  ad-: 
ministration,  all  the  nearest  of  kin  for  whom  Colonel 
Cumming  acted  must  be  considered  ais  vested  with  the 
right  of  the  English  succession,  and  consequently  Mr 
Forbes,  the  husband  of  Mrs  Forbes,  with  the  right  of  her 
share  of  it.  The  omitting  to  obtain  confirmation  in  Sc6t* 
land  has  this  effect,  that  if  nothing  had  been  done  in' 
England,  it  would  have  entirely  prevented  the  ttansmis* 
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1811.  sion;   but  by  the  lett^s  of  administration,  tidcen  out  ia 
England,  part  of  the  sttctession  became  yested,  and  muAt 
be  transmitted.     The  general  principle  of  law  is,  that 
the  succession  remains  in  bants  defunctiy  subject  to  the  law 
of  the  domicile ;  but,  as  there  was  part  of  it  the  possession 
of  which  was  obtained,  that  must  transmit  upon  the  same 
principle.     The  fact  of  the  actual  attainment  of  posses- 
sion is  not  stated  so  precisely  as  could  have  been  wished* 
It  is  not  said,  at  what  date  it  was  attained  by  Colonel 
Cununing.     TUe  Scotch  succession*  it  seems,   consisted 
partly  of  moveables ;  and  if  possession  of  these  was  attain- 
ed  by  Colonel  Cumming^  I  should  think  there  must  be  a 
great  deal  even  of  it  that  must  be  comprehended  by  the 
same  prmciple ;  because  if  during  Mr  Forbes^  life,  Colonel 
Cumming  likewise  attained  a  certain  possession  in  Scot-* 
land,  along  with  his  possession  in  England— 

LORD  ROBERTSON. 
Thb  was  long  after  Mr  Forbes'  death. 

LORD  MEADOWBANK. 

The  principle  I  am  going  upon,  is  the  actual  attaiiiJ 
ment  of  possession  upon  a  trust.  It  was  attained  by  their 
trustee  acting  in  their  behalf.  Your  Lordships  may  find 
generally,  that  the  letters  of  administration  taken  out  in 
England  by  Colonel  Cumming,  on  account  of  the  whole 
nearest  of  kin,  did  of  course  transmit  so  much  as  was 
in  England,  and  quoad  ultras  you  may  remit  to  the  Lord 
Ordinary  to  proceed  as  he  shall  see  cause. 
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IQlt 

LORD  JUSTICE  CLERK  (Hope.) 

This  case  pusiled  me  a  ^ood  deal,  because  I  was  not 
present  when  the  case  of  Pulteney  was  decided,  and  was 
not  aware  how  far  anjr  speciaitj  had  entered  into  the  con- 
sideration of  the  Court  I  although  I  hare  marked  here^, 
that  if  ^  the  case  was  fairly  decided  upon  the  grounds  of 
law  stated  in  the  report,  I  did  not  see  how  I  could  dis*« 
turb  it.  I  thought  it  a  bad  decision,  because  I  cannot 
see  how  a  man- can  hare  a  better  right  of  succeeding 
through  his  wife  than  propriojure^  but  finding  that  this 
case  does  not  stand  in  the  way,  I  have  no  difficuhy  in  the 
present.  There  may  be  some  difficulty  indeed  with  re- 
gard to  the  point  stated  by  Lord  Meadowbank,  unless  it 
could  be  made  out,  that  Colonel  Cumming  acted  by  spe<» 
cial  mandate  of  Mrs  Forbes ;  for  otherwise,  this  ^wouId 
not  be  for  her  benefit,  but  to  her  prejudice.  If  there 
had  been  a  special  mandate  to  vest  it  in  herself,  I 
should  have  had  no  objection  to  it ;  but  here  this  negotio^ 
rum  ge»tor  is  acting  to  the  prejudice  of  his  constituent^ 
or  the  person  whom  he  represents.  Colonel  Cumming,  I 
suppose^  never  imagined  that  he  was  acting  for  the  bene^ 
fit  of  all  parties,  and  probably  just  took  out  letters  of  ad« 
ministration,  without  thinking  more  about  the  mattery 
than  that  it  was  a  proper  step  under  all  circumstancesi 
Therefore^  though  I  conciir  in  the  general  rule  of  law 
as  stated  by  Lord  Meadowbank,  I  have  very  great 
doubts,  indeed,  how  far  we  can  apply  that  doctrine,  wherd 
there  is  no  special  mandate;  when  it.  is  not  clear  with 
what  views  Colonel  Cumming  acted,  and  when  his  con^ 
ductus  attempted  to  be  construed  to  the  prejudice  of  tba 
party  whom  he  is  said  t«  have  represented.. 
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181 L  The  Court  then  pronounced  a  judgment,  finding  that 
the  late  Lady  Cmuming  was  domiciled  in  Scotland,  and 
that  as  she  died  intestate,  the  succession  to  her  whole 
moreaUe  estate  must  be  regulated  bj  the  law  of  Scot^ 
land,  but  appointing  the  parties,  before  fartlier  procedure 
to  give  in  memorials  upon  the  question,  whether  tiie  let* 
ttrs  of  administration,  taken  out  by  Colonel  Cumming, 
had  the  effect  of  vesting  in  his  sister,  Mrs  Forbes,  her 
share  of  the  moveable  estate  of  her  mother,  recoverable 
in  England,  so  as  to  take  the  same  out  of  the  htreiUaMJa* 
ant  of  her  mother,  and  sul^ect  it  to  the  legal  assignatioii 
by  her  marriage,  in  favour  of  Mr  Forbes. 

In  obedience  to  this  appointment,  memoriab  were  pre- 
pared for  the  parties,  upon  the  question  suggested  by  the 
Court,  in  which  it  was  contended  for  the  pursuer,  Mrs 
Egerton,  that  by  the  law  of  England,  there  is  a  material 
distinction  betwixt  an  exeeuU^  by  will,  who  obtains  a 
probate  thereof  in  the  prefer  court,  and  a  mere  admiais* 
trator,  who  is  i^>pointed  to  call  in  and  distriJMite  the 
move^k  estate  of  a  person  dying  intestate.  The  former 
is  ccmsidered  as  enjoying  the  full  right  which  is  vested  by 
the  law  of  Scotland,  in  an  executor  duly  confirmed ;  but 

■  

the  latter  has,  properly  speaking,  no  right,  but  an  office 
by  whidi  he  can  acquire  no  interest  in  the  succession,  nof 
any  thing  beyond  the  legal  title  to  collect  the  funds,  sub* 
ject  to  tite  obligatKui  of  distributing  these  when  recovered. 
The  act  of  administration  fixes  only  the  oiBcial  character 
•f  him  wlio  administers,  and  leaves  the  rights  of  all  con- 
eemed  in  the  succession  to  stand  upon  their  ow»  grounds* 
Accordingly,  the  letters  of  adminbti-ation  may  be  granted 
.either  for  collecting  the  whole^  or  a  part  of  the  defuDtct^s 
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«itate;  tlitjr  maj  be  revoked  or  «et  aside,  upon  a  variety  1811. 
of  grounds,  in  which  case  the  Ordinarj  may  make  a  new 
•n>oinlaMiit,  and  they  fall  to  the  ground  by  the  death  of 
the  admyristfator ;  whereas  a  proper  executor  nominate 
Iransmtts  his  right  to  his  own  executor  upon  his  death. 
Blackstone,  b.  2,  cap.  S2.  Bacon'^s  abridgement,  Voce  Ex- 
ecutors, sec.  4.;  Hvdsoii  verM  Hudson,  7th  Nov.  1737, 
Atkm's  Seports,  voL  1.  p.  460. 

The  conclusion  from  these  authorities  was  maintained 
to  be,  that  the  mere  taking  out  of  letters  of  administra- 
tion, even  when  followed  up  by  lodging  inventories  of  the 
estate,  can  vest  nothing;  and  that  no  transfer  of  the  right 
takes  place  until  the  effects  be  reduced  into  the  adminis- 
trator's aetual  possession.  But  as  a  very  smaH  part  of 
the  estate  was  recovered  by  Colonel  Gumming,  the  re- 
ttaindtf  remained  in  Lady  Cumming's  hareditas  jaeensj 
liable  to  be  taken  up  by  the  pursuer  as  her  separate  pro- 
perty, to  the  exelusioa  of  her  husband^s  representatives. 
Farther,  it  was  argued,  that  in  this  matter  Colonel  Cum- 
ming  was  to  be  considered  merely  as  a  negoticrum  gestary 
and  consequently  could  not  bind  the  party  for  whom  he 
acted,  unless  his  muiagement  were  beneficial ;  for  if  any 
act  or  deed  done  by  one  person  for  another  who  is  absent, 
be  positively  detrimental  to  the  latter,  he  may  entirely  dis- 
regard it  as  unwarranted  and  ineffectual.  Dig.  lib.  3.  t.  5. 
I.  10.  sec.  1.  SUir  b.  1. 1.  &  sec.  a 

On  the  other  hand,  the  defender,  Mr  Forbes,  contend- 
ed, upon  the  authority  of  the  decision  in  the  case  of  Lady 
Pulteney,  that  flie  whole  of  the  pursuer's  share  of  the  suc-^ 
f  (sssipn  became  vested  in  the  late  Mr  Forbes,  jurt  tnariti. 
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1811.   and  that  no  confirmation  was  necesiary  to  complete 

right.  It  had  been  said  that  the  case  of  Pulteney  was  de» 
cided  upon  specialties^  and  it  was  certain  that  some  of  the 
Judges  had  been  moved  by  specialties,  but  a  majority  de» 
livered  opinions  upon  the  general  question  of  law ;  and  in 
proof  of  this,  reference  was  made  to  the  fallowing  notes  of 
|.he  Judge  who  then  presided  in  tbe  Court,  and  which 
were  written  in  his  own  handi^riting,  upon  one  of  the 
papers  in  the  cause,  *■  Jus  mariti.     Sir  William  Stirling 

<  died  in  July  1799,  and  Mr  Stewart  in  May  1801.  Sab- 
5  mission  signed  by  Mr  Stewart.  In  what  character? 
f  Funds  to  bear  interest  from  Martinmns  1799.   How  did 

*  the  possession  stand  at  and  befpre  Stewart''^  death  P  Did 
f  he  receive  in  interest,  or  rents,  or  dividends  ?  Did  he 

*  take  no  share  in  management  ?  Lo<|k  at  submission  and 
^  decreet  arbitral.  Mrs  Dundas^s  letter?  of  adminisir^tkm 
f  cuts  off  management.  Mrs  Stewards  right  as  pne  of  the 

*  nearest  in  kin,  and  of  being  confirmed  as  9U<:h»  vested  in 
f  her  husband  jure  marUu     This  was  made  cOmpktQ  aqd 

*  effectual,  by  her  being  afterwards  confirmed^  .i|nd  the 

<  title  SO  made  up,  operated  rtiro»    Besides,  either  Mrs 

<  Stewart  or  her  husband,  ox,  somebody  for  them,  wer^ 

*  in  possession  during  all  the  two  years  that  Mrs  Steward 

*  survived  Sir  William  Stirling,  a^i,  possession  is  siiff\-; 
^  cient.^ 

From  these  notes,  it  was  held  to  be  clear,  that  thq 
Judge  who  then  filled  the  Chair,  delivered  an  opinion  upon 
the  general  point  of  law.  But,  at  any  rate,  tbe  specialties 
referred  to  were ;  1st,  That  during  the  life  of  the  hus-. 
band,  there  had  been  a  submission  of  the  question ;  and 
^dly,  That  after  hi^  death,  there  had  been  a  possession  pf 
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some  part  of  the  property,  in  consequence  of  a  decree-ar-  1811. 
IritraL    Now,  in  the  present  case,  the  very  same  specialf 
ties  occonred,  since  there  had  been  a  submission  to  counsel, 
iduting  Mr  Forbes's  life^  as  well  as  an  actual  possession  of 
put  of  the  funds  by  Colonel  Cumming. 

But  although  this  decision  were  not  to  be  held  as  an 
-authority  for  finding  that  the  whole  of  the  pursuer^s  share 
in  Lady  Cumming^s  succession  was  vested  in  the  late  Mr 
Forbes  during  his  life ;  it  was  argued,  that  at  least  the 
English  effects  must  be  carried  by  the  actual  possession 
acquired  by  Coknel  Gumming  under  the  letters  of  ad- 
ministration, by  which  he  was  in  fact  constituted  atnts^ 
tee  for  bdioof  of  all  having  interest  in  the  funds.  He 
xottld  not  manage  these  matters  personally,  but  h^ 
granted  a  oonmussion  to  certain  gentlemen  in  London, 
to  collect  and  realise  the  funds,  and  the  polssession 
thus  obtained,  was  a  pro  indivuo  possession  on  the  part 
of  the  whole  next  ot  kin;  and  consequently  a  posses- 
eion  by  the  pursuer  of  hk*  share,  or  rather  a  possession  by 
her  late  husband  before  his  death.  But  it  is  a  settled 
point,  that  the  actual  possession  of  moveables  supersedes 
the  necessity  oi  confirmation ;  and  possession  by  a  factor 
or  negoHorum  gesior^  is  equivalent  to  an  actual  possession 
by  the  party.  Erskine,  b.  3.  tit  9.  sec.  SO.  b.  3.  tit  8. 
sec.  83. 

Upon  advising  these  memoHals,  the  Court  thought  it 
necessary  to  require  the  opinion  of  English  counsel  upon 

« 

^rtain  points  in  the  law  of  England ;  and  a  case  having 
.been  made  up  under  the  direction  of  the  Lord  Ordinary^ 


378  tbc  CASS  or  mt  MAmT  wammlmw  cuxviifG. 


1811.   was  laid  before  Sir  Simael  RbmiDx,  and  Jehu  BeH,  Baq. 
for  tlieir  optnkm  upoo  Uie  hXkmmg  qnaritt : 

lit  Wkcthcr,  previoofllj  to  taking  onl  admniistnilioB 
{as  in  this  case)  bj  one  of  several  peraans,  equally  next 
of  kindred  to  the  deceased,  the  shares  of  the  moveable 
succession  descending  to  eadb,  is  traosmiasible  by  tlieir 
assignment,  or  by  thdr  will,  or  attaehahle  by  the  dili- 
ge^nce  of  their  creditors,  aHhough  dying  before  admlnia^ 
traticm  is  so  taken  out? 

2d.  Whether  the  taking  out  of  administratioo,  aU 
though  the  funds  had  not  been  as  yet  reooTund  by  tb^ 
administrator,  would  be  attended  with  the  abore  effeeta, 
or  any  of  them,  or  in  any  other  way  augment  or  atrengtb- 
en  the  powers  of  disposal  of  those  of  the  nearest  of  kind- 
redy  who  wete  not  themselTes  the  administnrtor? 

Sd.  Supposing  this  case  were  to  be  govenied  by  the  law 
of  England,  whether  Mrs  Forbes*  share  of  her  mother^s 
property,  remaining  under  the  care  of  the  administiator, 
and  otherwise  untouched  by  her,  or  her  first  husband,  dur- 
ing his  life,  did  by  law  pass  to  that  husband,  as  in  her 
right,  so  as  to  beoome  his,  and  pass  to  his  representa- 
tives ?  Or  whether,  notwithstanding  Colonel  Cumflaing*s 
administration,  the  right  to  her  share  of  the  sucoessioB 
continues  with  herself  exclusively,  as  if  she  had  been  a 
aingle  woman,  and  not  the  wife  of  M^  Forbes  ? 

To  these  queries  Sir  Samuel  BomiOy  returned  the  foi- 
Jowing  answers,  in  which  Mr  Bell  substantially  ecmcarred. 


Iff.  By  the  law  of  England,  the  skares  of  the  next  of  1811. 
of  a  person  yrfao  has  died  intestate  in  his  personal 
estate,  or  moveable  succession,  are  rested  in  such  next  of 
kin,  preripQS  to  administration  being  taken  out,  and  are 
transmissible  by  assignment  or  will ;  and  in  default  of  audi 
disposition,  will  pass  to  their  personal  representatives,  and 
are  appltcable  to  payment  of  their  ddl>ts. 

2d.  ThetdcingouC  administrattoa  will  not  strength* 
en,  or  in  any  manner  alter  or  affect,  the  rights  of  dieat 
liext  of  kin  to  whom  the  administration  is  not  granted. 

Sd.  If  this  cas^  were  to  be  goremed  by  the  law  of 
En^aad,  Mrs  Fortieses  share  of  her  mother's  personal 
estate  would  not  hare  passed  by  law  to  her  fii^t  husband^ 
but  wonjd  have  remained  her  absolute  property,  as  If  she 
had  been  a  single  woman.  Mrs  ForbeS'S  interest  was  ac- 
cording to  the  law  of  Engfamd,  only  a  choice  in  action, 
which,  although  taruismissibie  to  representatives,  does  not 
vest  in  a  husband  jicr«  morAt,  but  will  continue  the  wife'a^ 
unless  the  husband  reduces  it  into  possession  by  making 
an  assignment  of  St« 

Upon  the  memmals  accompanied  by  these  opinion^ 
the  ease  was  advised  by  the  Court,  upon  the  13th  Maj 
1812,  when  the  following  opinions  were  delivered. 

LORD  GLENLEE. 

I  was  not  present  at  the  first  judgment  in  tins  casei 
but,  from  the  memorials,  I  see  that  a  reference  has  been 
made  to  English  counsel,  in  consequence  of  the  aUegdr 
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1818.  iion»  that  owing  to  the  letiers  of  administration,  it  wu 
Ho  longer  requisite  for  this  lady  to  make  up  any  tide 
whatever,  in  her  own  persim,  to  the  effects  of  the  de» 
ceased  that  fell  under  the  administration  ;  that  she  was  in 
the  same  situation  as  she  would  have  been  in  with  regard 
to  effects  in  Scotland,  where  another  person  had  obtained 
a  confirmation.  The  consequence  of  such  a  proceeding 
would  have  been,  that  all  parties  interested  in  the  suc- 
cession, had  a  right  of  action  against  the  party  confirm- 
ing; and  that  this  right  against  him  would  have  been 
transferred  to,  and  vested  in  the  husband  jtsre  maritii  I 
mean  the  right  of  calling  the  executor,  or  partj  confirming, 
to  account ;  for  the  share  of  the  succession  vests  in  alt  of 
them  from  the  moment  that  a  confirmation  is  expede  by 
liny  of  them.  I  understood  this  allegation,  as  to  the 
effect  of  letters  of  administration,  was  the  question  upon 
which  the  opinions  of  English  counsel  were  to  be  given. 
J  do  not  think  the  opinions  embrace  this  question,  though 
it  is  clearly  implied,  that  from  the  moment  the  letters  of 

# 

udministration  were  expede,  this  lady  had  a  right  of 
f  ction  against  the  executor  to  force  him  to  account ;  and 
that  this  right  immediately  vested.  I.  donH  say  that  any 
right  to  the  property  vested ;  but  simply  the  right  to  c^l 
^e  executor  to  account.  This  appears  to  be  the  import 
^f  the  opinions  of  the  English  counsel ;  iind  it  does  not 
appear  that  they  hold  any  express  title  necessary,  othexu 
wise  the  opposite  party  would  have  suggested  some  dis- 
tinct query  upon  that  point.  Considering  what  is  said 
upon  the  subject,  indeed,  I  incline  to  think  that  there 
jwas  n6  occasion  for  a  separate  title.  I  shall  not  say 
whether  the  case  of  Pulteney  was  well  or  ill  decided.  It 
.was  certainly  doubtful ;  but  I  incline  to  give  the  greatest 
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iacility  to  the  vesting  of  rights  in  the  wife.  It  may  be  18121 
hard  in  this  case  ;  but  it  would  be  much  harder  in  gene- 
ral, if  the  matter  were  otherwise.  Things  might  have 
happened  differently  here.  The  case  might  have  been, 
that  the  lady  died  having  issue;  and,  according  to  the 
opposite  view  of  the  matter,  these  children  would  not 
J[iave  touched  one  farthing  of  the  succession. 

LORD  MEADOWBANK, 

• 

This  case  does  not  appear  to  me  to  be  the  same  witli 
the  case  of  Pulteney  ;  and,  notwithstanding  what  is 
stated  as  to  the  opinions  of  a  learned  Judge,  I  have  no 
jdottbt  about  that  case ;— *None  whatever.  I  know  that 
Sir  Hay  Campbell  threw  out  general  views;  but  the 
Court  went  upon  circumstances,  some  upon  one,  some 
upon  another*  and  not  at  all  upon  the  general  question* 
In  fact,  these  opinions  that  are  quoted,  admit  (every  one 
of  them)  of  t|ie  most  .complete  confutation.  They  ar^ 
subtle  and  ingenious  to  be  siire^  but  the  law  of  Scotlan4 
is  not  so  feeble  as  to  be  shaken  by  ingenuity.  Sir  Ilay 
jststes  two  grounds,  quite  independent  of  each  other* 
One  gronnd  is,  that  eitb^  Lady  Pulteney,  then  Mrs 
Stewart,  and  her  husband,  were  in  possession  of  Sic 
WiUtam  Stirling's  effects  during  hi^  life,  or  some  person 
for  them,  and,  of  course,  that  they  were  vested  in  M^^ 
Stew^.  But,  where  is  the  necessity  that  any  person 
should  be  in  possession  for  them?  Is  there  no  such 
llung  as  a  hareditoM  jacctu  known  in  law,  which  is  posses- 
sed and  intromitted  with  by  no  person,  but  waits  the 
legal  odiiiOf  either  to  afford  a  legal  title  to  claim,  or  th^ 
^eans  of  obtaioing  possession  of  it.  And  were  we  to 
hold  it,  at  any  irat^,  a  legal  necessity,  that  Mr  and  Mrf 
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1812.   Stewart  possessed   her  father^s  effects   hj  some   other 
person,  since  they  did  not  possess  them  in  their  owoy 
*  and  decern  per  aaUumy  without  inquiring  into  the  fact  ? 

The  other  ground  is,  '  That  Mrs  Stewarf^s  right,  as 
^  one  of  the  nearest  in  kin  to  her  father,  and  being  coa« 
*•  firmed  as  such,  vested  in  her  husband  jure  maritu 
'  Thb  was  afterwards  made  complete  and  effectual,  by 
^  her  afterwards  having  confirmed,^  (  i.  e.  after  her  hus- 
band'^s  death)^  *  and  the  title  so  made  operated  reiro.^ 

There  is  no  sort  of  doubt,  that  Mrs  Stewart^s  rigbt,  ma 
ime  of  the  nearest  of  kindred  to  her  father,  had  the  in 
fact  been  confirmed  as  such,  would  have  vested  in  her 
husband  jMre  mar tVi;  because  it  was  then  a  transmissible 
end  assignable  right  But  she  was  not  confirmed  in  ber 
husband'^s  lifetime ;  and  the  question  therefore  was.  Was 
any  transmissible  interest  in  her,  ^during  her  ha8baiid''s 
lifetime,  that  could  have  been  vested  in  him  jure  warilU  t 
The  law  says  certainly  not ;  for,  had  she  died,  notbii^ 
would  have  transmitted  to  her  children,  even  had  she  had 
no  husband;  and  why?  Because  she  bad  nothing  te 
transmit ;  she  was  lying  out  unentered.  9ie  had  made 
no  aditio  hareditatts  in  mohUihue.  She  had,  therefore, 
nothing  in  her  but  the  jW  sangiitNtV,  which  is  not  jtraaamis* 
nble  by  assignation,  eithjer  legal  or  voluntary.  But  it 
is  said,  that  the  confirmation  e^iede  by  Lady  Pulten^, 
after  Mr  Stewards  death,  operated  retro.  But  tius  im- 
plies, that  something  happened  during  his  life,  wUeh  this 
confirmation  operated  upon  retro.  Now,  what  wm^  that 
which  happened  ?  She  'was  married  when  her  father  died, 
l>ut  that  vested  nothing  in  her ;  and,  of  course»  her  m«r« 
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riage  assigned  as  little  to  her  husband.  Had  she,  indeed,  1812. 
done  so  improper  a  thing  as  to  assign,  for  an  onerous 
cause,  an  estate  which  did  not  belong  to  her,  viz.  that 
which  opened  to  her  by  her  father'^s  death,  but  which  she 
had  no  title  to  convey ;  then,  no  doubt,  when  she  after- 
wards acquired  right  to  that  estate  adiHone^  viz.  by  con* 
firmation,  the  assignee  would  acquire  the  estate ;— ^Wancfo- 
m  acercsdt  auecesaort  eUi  deooliUum  past  venditum.  But, 
does  the  law  ever  do  so  improper  a  thing  as  to  hold,  that 
a  person  conveys  what  does  not  belong  to  them  by  a  trans-' 
missible  tide  f  And  is  there  any  person  would  contend, 
that  either  an  actima  would  have  lain  to  Mr  Stewart^s 
heir  to  have  compelled  Lady  Pulteney  to  confirm,  or,  if 
she  had  died  possessed  of  a  separate  fortune,  that  an  ac- 
tion, under  warrandice  of  her  alleged  legal  assignation  of 
her  father^s  succession,  would  have  been  competent  to 
such  heir,  to  recover  id  quod  inierestf  that  she  had  convey- 
ed, aine  fAtfb,  her  father^s  succession,  anil  died  without 
confirmation  ?  The  judgment  has  not  a  vestige  of  foun- 
dation, as  a  decisicMi  on  the  general  question ;  and  a  very 
different  sort  of  discussion  than  it  met  with  would  have 
been  required  to  overturn  all  those  established  principles 
which  it  runs  counter  to,  were  it  so  considered.  But  it 
is  plain,  from  the  very  notes  in  this  paper,  that,  though 
these  subtle  and  very  unsound  views  were  thrown  ouf , 
the  learned  Judge  did  not  rely  on  these,  but  blended 
them  with  the  circumstance  of  Mr  Stewards  having  en- 
tered into  a  submission,  along  with  his  lady'^s  sisters,  and 
with  the  loose  dictum,  that  Mr  and  Mrs  Stewart  either 
had  attained  possession,  or  some  other  person  had  obtain- 
ed it  for  them ;  .and  thus  the  judgment  was  carried,  and  now 
is  set  up  as  an  authority  in  the  face  of  all  principles. 
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1812.  Now,  here  it  is  established,  upon  strong  eridence,  that 
Mrs  Forbes  did  acquire  during  the  marriage ;  that  she 
acquired  iptojure ;  that  there  was  no  orftlra  iarediicUis  in 
mobilSnu  requisite ;  that  the  mere  surrivance  of  ber  mo* 
ther  enabled  her  to  acquire,  and  nothing  more.  But  hav- 
ing acquired  bj  the  law  of  England,  to  be  sure  this  was 
of  no  benefit  to  the  husband,  unless  he  availed  himself  of 
it.  He  might  have  assigned  it  inde^.  He  had  no  want 
of  power.  By  the  law  of  Scotland,  Mrs  Forbes  had  a&* 
signed  to  the  husband  whatever  she  could  acquire  during, 
the  marriage.  Here  she  makes  a  great  acquisition  during  the 
marriage ;  and  $tanU  matrimonio  there  was  an  express  obli« 
gatioo  on  her  to  convey,  but  it  was  not  necessary;  because 
she  had  conveyed  ab  anie^  and  the  husband  had  the  right 
without  the  assignment,  though  it  is  not  vested  in  him 
unless  he  uses  it. 

I  suppose  that  Mr  and  Mrs  Forbes  might  have  dono 
inany  things  that  would  have  been  held,  by  construction^ 
as  a  possession,  and  which  would  have  been  effectual^ 
There  is  no  doubt  Uiat  he  might  have  sold  it  on  the  Ex- 
change of  London.  By  the  law  of  S^tland,  Mrs  Forbea 
had  assigned  to  him,— when  she  gave  him  her  hand  she 
did  so, — all  she  could  acquire  ^during  the  mandage  ;  and 
she  acquired  this  fund  during  the  marriage.  If  I  am  right 
here,  this  would  apply  to  the  whole  fund.  I  have  no  doubt 
as  to  the  point  whether  the  contjract  of  marriage  was  spe-^ 
dal  or  not,  or  as  to  any  implied  exclusion  of  ihejua  marili* 
I  don^t  care  whether  the  contract  was  put  in  the  fire  or 
not.  It  is  the  law  that  gives  thb  right ;  and  without  the? 
most  express  exclusion,  the  legal  operation  of  the  law. 
must  take  place. 
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^  In  this  situation,  I  need  not  enter  into  the  other  ISlS* 
question.  Where  a  proceeding  at  law  is  to  be  construed 
ais  th^  act  df  a  factor  it  certainly  lays  a  difficulty  upon 
me ;  and,  therefore,  I  am  not  fond  cf  considering  the  let* 
tets  of  administration  as  the  actual  possession  or  occupa^ 
tion  of  the  subject.  Suppose  he  had  got  possession  in 
virtue  of  a  mandate,  we  should  have  held  that  as  super-f' 
ceding  confirmaticMii  Bat  this  is  just  like  an  entail  where 
a  person  succeeds  at  once.  She  takes  vi  legtM  in  England  ^ 
and  what  she  takes  is  conveyed  by  the  law  of  Scotland  to 
Mr  Forbes.  If  she  had  died  and  left  a  child,  that  child 
would  have  taken  nothing  if  it  had  been  in  England ;  but 
here  it  woUld  have  been  the  reverse.  We  should  have 
sustained  the  jua  rcprtsentaiionis^  and  brought  in  the 
child  pari  pawu  with  his  uncle^s  representatives. 

I  feel  considerable  hesitation  to  lay  any  stress  upon  the- 
confirmation ;  at  the  same  time  I  don^'t  differ  from  Lord 
Glenlee,  because  the  proceeding  is  at  least  an  operation 
upon  the  succession,  and  it  is  such  an  operation  as  cer^ 
tainly  would  have  entitled  Mr  Forbes  to  have  gone  to 
England,  and  called  the  administrator  to  account  to  him^' 
upon  producing  evidence  that  the  law  of  Scotland  gives 
him  his  wife^s  acquisitions.  I  require  no  confirmation,  be^ 
cause^  unless  there  were  creditors  appearing,  there  is  no 
occasion  for  it.  There  was  a  complete  right  of  action  in 
England,  to  have  brought  Colonel  Gumming  to  account. 
What  struct^  me  at  first  was,  that  this  was  a  case  of  an 
interference  of  the  laws  of  different  countries ;  the  kx  do^ 
filtct/tt  affording  a  title,  and  the  law  of  England  being  as 
stated  to  us  by  the  authorities. 
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1812L  UpoD  the  whole,  if  I  were  caDed  npmi  to  pronoiiiieean 
mteriocotor  here,  I  woold  just  rest  it  upon  this ; — in  re* 
spect  that  the  marriage  gave  Mr  Forbes  a  ri^t  toall  that 
this  ladj  could  acquire  diiriag  the  marriage,  and  that  it 
qipears  to  be  the  opinions  of  English  counsel  that  she  did 
acquire,  iptojmrtj  what  feU  to  her  bj  her  niotIier*s  death, 
who  was  donudkd  in  Scotland ;  therefore  find,  that  this 
lieD  under  the  right  or  conrejance,  consequent  on  the  mar^ 
liag^  to  Mr  Forbes. 

LORD  BANNATYNE. 

I  am  of  qiinion,  that  this  case  falls  to  be  determined 
hj  the  law  of  Scotland.  The  letters  tsi  administration 
are  not  necessary,  Jn  England,  to  transmit  propertj  from 
the  dead  to  the  living.  We  are  to  consider  these  move^ 
dkles  as  situated  in  Scotland ;  it  was  this  lady^'s  domicOe ; 
and  I  consider  nothing,  but  that  her  moTeable  succession 
has  its  locality  in  Scotland.  If  I  am  asked  how  the  shares 
of  the  succession  vested,  I  answer,  that  they  could  not 
¥est  without  making  up  a  sufficient  title  by  the  law  of 
Scotland.  I  consider  the  whole  matter  as  depending  on 
the  law  of  Scotland ;  and  as  she  did  not  confirm  during 
her  husband^s  life,  the  right  did  not  vest  by  the  law  of 
Scotland ;  and,  not  having  vested,  I  am  clear  that  it  could 
not  be  carried  to  her  husband. 

LORD  WOODHOUSELER 

My  view  of  this  case,  at  first,  was  the  same  as  wha£ 
has  just  been  stated ;  but^  upon  considering  these  papers^ 
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«nd  the  opiniosis  I  hiiTe  heard  ddiTered,  I  havecotne'to  1^1^* 
be  of  a  different  <^lniQn,  aod  to  think  that,  in  respect 
Lady  Cumming,  by  the  fact  of  har  marriage,  did  tjnw 
jure  assign  to  her  husband  every  thing  she  might  aoquire ; 
and  that,  by  the  law  of  Bngland,  this  suceesaion  by  her 
mother  fell  to  her,  and  wat  Tested  ia  her  person,  so  as  she 
might  have  s<ied  the  admiAktvatar,  it  falls  under  the 
general  assignaticoi  oonsequant  upon  tkk  marriage. 

LORD  R0BEBT6ON. 

This  case  is  attended  with  i  good  deal  of  dtfficuky ; 
but,  upon  the  whole,  my  opinian  e6lnctdes  with  that  of 
Lord  Banaatyne.    It  is  ahready  BnaUy  decided  that  'this 
lady  was  domiciled  in  Scotlaild ;  and  as  she  died  intastate, 
it  follows,  of  coursa,  that  her  whole  mlivfiable  estate, 
wherever  situated,  must  be  regulatad  by  the  law  4f  .Soot» 
land.    As  to  those  tilings  which  are  sitilated  in  Boolland, 
there  can  be  no  doubt.    There  has  been  no  cdnflrmatioa 
so  as  to  vest  them ;  but  a  doubt  has.  been  stated  with  re^* 
gard  to  such  of  them  as  are  situated  in  England ;  and  in 
order  to  clear  up  this,  your  Lorddhips  hate  had  recotwke 
to  the  opinion  of  EngliA  eoui^seh    Now^  it  appears  that 
the  law  of  England  is  very  different  from,  the  lair  of  Scot- 
land ;  because,  by  the  law  of  England,  there  is  no  neeea- 
sity  for  confirmation,  or  any  legal  step  whateirei^  bitt  the 
right  vests  in  the  next  of  kin  ifsajwre.   But  this  does  hot 
transmit  it  to  others.    Now,  what  is  the  situation  of  Mr 
Forbes  ?     According  to  the  opinions  of  some  of  your 
Lordships,  he  is  in  a  better  situation  than  he  could  havd 
been  either  in  England  or  Scotland.    If  be  were  to  go  tb 
England,  it  would  not  bQ  disputed  that  the  right  wfis  vett^ 
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1812  ed ;  but  they  would  tell  him,  it  does  not  go  to  you ;  it 
goes  to  your  wife^s  nearest  of  kin.  In  Scotland,  on  the 
other  hand,  he  would  have  been  toid,  the  right  did  not 
vest  in  your  wife,  and  therefore  cannot  belong  to  you ;  so 
that,  by  a  strange  jumble  of  the  laws  of  both  countries, 
which  I  can  neither  follow  nor  understand,  your  Lord* 
ships  are  about  to  give  him  what  he  could  not  have  ob- 
tained either  by  the  one  law  or  the  other. 

LORD  JUSTICE  CLERK  (Bovle.) 

If  this  case  were  to  be  decided  merely  upon  the  autho- 
rity of  the  case  of  Pulteney,  I  am  perfectly  clear  that 
that  case  could  not  be  regarded  as  a  precedent ;  for,  upon 
the  face  of  the  opinion  of  the  learned  person  presiding  in 
the  Court  at  that  time,  it  appears  that  he  built  very  con* 
siderabiy  upon  the  special  circumstances  of  the  case.  I 
therefore  cannot  hold  that  as  a  judgment  upon  the  abstract 
point ;  but,  even  if  it  were,  I  should  not  have  felt  myself 
inclined  to  go  along  with  that  judgment.  Considerable 
diflficulty  has  been  occasioned  by  the  appointment  to  take 
the  opinions  of  English  counsel  as  to  the  effect  of  letters 
of  administration.  The  questions  that  have  been  put, 
have  related  to  points  not  so  material  as  those  which  have 
not  been  Miswered  at  all;  but,  from  these  opinions,  I  think 
we  are  enabled  to  collect  what  is  the  true  effect  of  letters 
of  administration  taken  out  by  one  of  a  number  of  next 
t>f  kin.  It  is  stated  by  Mr  Bell,  in  answer  to  the  third 
query-^reoib  a  passage  Jrotk  Mr  BdPs  opinion,)  What 
I  gather  from  this^  is  the  dear  opinion  of  this  counsel,  that, 
by  the  Uw  of  England,  one  of  the  next  of  kin  admini* 
^^tering,  adtiiinisters  foir  behoof  of  the  wholf^  and  that 
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Rfiy  one  of  them  may  biring  the  administrator  to  accouht.  ISI7. 
The  letters  are  a  mere  form  necessafjr  to  get  possession, 
and  the  administrator  is  accountable  to  all  persons  inter- 
ested in  the  sttcceslion.  If  this  is  the  fact,'  then  I  appre- 
hend, that  there  was  just  done  here.  Under  the  law  of  £ng« 
land,  that  which  would  hay6  bera  nedessaf  7  bj  the  law  of 
Scotland,  as  to  effects  situated  here ;  that  there  was  vest- 
ed in  Mr  Forbes,  and  all  concerned^  an  acquired  right  to 
the  corporal  possession  of  the  moveables  situated  in  Eng^ 
land — a  right  to  call  the  adminbtrator  to  account. 

The  next  qtiestioii  is,  whether,  by  the  law  of  Scottancf, 
the  marriage  was  a  virtual  assignment  by  the  wife,'  of  all 
she  may  acquire  duririg  the  marriage.  There  was  not 
done  in  Mr  Forbes^s  life  that  which  is  necessary  to  com- 
plete  a  vested  rightj  and  there  is  Certainly  room  for  What 
was  stated  by  LojTd  Robertson.  Bift  I  cannot  shut  my 
eyes  to  thu,  that  the  marriage  did  vest  aH  that  she  Adutd 
acquire  during  its  continuance.  I  admit  that  thi^  may 
have  a  strange  aj^araiice.  But  your  LoMships,  by  ^- 
quiring  the  opinions  of  English  counsel,  wished  to  know 
exactly  how  the  law  stood ;  and  if  the  law  is  clear  that 
Colonel  Cumming^'s  adminkitratioA  was  sufficient  to  i^st 
an  equal  right  in  all  the  next  of  kin,  to  compel  him  to  ac^* 
count,  we  have  just  got  the  light  which  we  expected,  be- 
cause, as  to  the  law  of  Scotlandy  we  would  not  require  any 
opinion  at  all. 

LORD  J^EAlJbWBANK. 

If  I  had  held  the  proposition,  that  adnitnistrafion  woilld 
have  been  requisite  to  have  entitled  Mr^  Forbes  to  hafve 
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1818.  appeared  in  any  court  in  England^  I  ihonid  agree  with 
my  brother.  If  I  thought  it  necesiary  for  her  -  to  come 
with  a  confirmation  in  her  hand^  to  shew  that  she  had  a 
title,  I  should  saj  that  the  want  of  it  was  a  bar  to  the 
^pso  jure  transmission ;  for  if  70U  can  attain  possessioB 
without  confirmation,  you  may  transmit.  If  I  make  any 
acquisition  in  a  foreign  country  iftojurey  I  do  the  same 
thing  as  if  I  had  actual  possession  in  Scotland ;  I  am  en* 
titled  to  found  upon  it  as  an  aditio  k^redikitii  in  mMtikui 
Now  he  says,  here  you  acquire  by  the  force  of  the  lawof  £ngv 
land,  a  rested  right  which  you  had  previously  by  your  mar- 
riage assigned  to  me ;  you  acquired  it  by  the  law  of  Eng- 
land, and  you  was  entitled  to  make  this  effectual  without  a 
confirmation.  It  was  a  transmissible  right;  the  law  gave  jou 
an  absolute  adifio  hrnxdiUUis.  The  want  of  the  confirma* 
tion  is  no  bar,  because,  by  the  principles  of  the  law  of 
England,  it  operates  iptojurt.  It  transmits  to  the  £»• 
reigner,  producing  evidence  of  the  law  of  ScoUand.  Tbe 
certified  opinion  of  the  Dean  of  Faculty,  produced  in  Hoc* 
tors  Commons,  would  have  been  sufficient  to  have  ob- 
a  judgment  in  her  favour. 


The  Court  then  pronounced  judgment  in  the  following 
temia: 

<<  EiiiJmrgh,  ISli  Uay  181?. 

'^  The  Lords  having  advised  the  mutual  memorials  fof 
the  parties,  with  the  (pinions  of  the  English  counsel,  and 
former  proceedings  in  this  cause,  find,  that  the  pur- 
suer, Marj  Wardlaw  Cumming,  during  her  'marriage 
with  the  late  Arthur  Forbes^  did  acquire  ri^t  to  a  share 
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of  the  moveable  estate  of  the  late  Ladjr  Cumming,  ber  1818. 
mother,  situated  in  England,  as  one  of  the  children.  And 
that  the  same,  bj  the  law  of  England,  did  ve^t  in  her  r 
Find,  that  said  share,  by  the  law  of  Scotland,  did  fall  and 
belong  to  the  said*  Arthur  Forbes,  jure  nuiriti:  There* 
fore,  alter  the  interlocutor  of  the  Lord  Ordinarj,  sustain 
the  defences  quoad  the  moveable  estate  in  England,  and 
assoilzie  and  decern,  and  remit  to  the  Lord  Ordinary  to 
iiear  the  parties  farther  as  to  the  moveable  estate  which 
was  situated  in  Scotland ;  and  to  do  thereabent  as  he  shall 
tee  cause.^ 

Against  this  judgment  the  pursuer  gave  in  a  petition, 
which  was  followed  with  answers ;  and  in  tiiese  papers 
the  question  between  the  parties  assumed  rather  a  new 
shape,  and  was  argued  upon  different  grounds.  For  the 
pursuer,  it  was,  inter  alia, 

P/ea<&£{.-— The  question  relates  to  the  claim  of  the  pur- 
suer, to  a  share  of  her  mother^s  succession,  and  this  is 
opposed  by  the  representative  of  her  late  husband,  who 
contends,  that  the  claim  fell  under  the  Jus  mariti  of  his 
father,  and  must  now  belong  to  him  as  the  heir.  The 
*  grounds  of  this  plea  depend  upon  certain  transactions, 
which  took  place  in  Epgland,  and  there  being  thus  an 
apparent  canfictut  legumj  the  preliminary  question  is, 
by  what  law  shall  the  controversy  be  settled  ^  But  this 
is  a  point  already  fixed  by  a  final  judgment  of  the  Court, 
which  not  only  finds  that  Lady  Cumming  died  domiciled 
in  Scotland,  but  recognises  the  undoubted  rule  establish- 
ed by  a  series  of  adjudged  cases,  that  the  moveable  sue- 
^ssiott  must  be  distributed  by  the  bw  of  the  domicile 
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1812.  At  the  same  moment,  hoireTer,  that  the  law  of  Scotland 
18  recognised  by  one  judgment,  to  be  the  rule  of  distribu* 
tion ;  the  judgment  under  review  sets  out  by  finding, 
that  the  effects  vested  in  the  pursuer  by  the  law  of  Eng- 
land ;  and,  after  all,  it  returns  to  the  law  Scotland,  fof 
.^e  purpose  of  vesting  these  eflects  in  her  husband.  But 
it  is  clear,  thai  the  law  of  the  domidle  being  once  ac- 
knowledged as  the  rule,  no  other  law  can  be  introduced 
to  control  the  rights  of  the  next  of  kin ;  and  if  the  pre- 
sent question  h^  occurred  in  England,  the  courts  ther^ 
would  not  have  decided  by  their  own  law,  but  would 
have  enquired  into  the  law  of  Scotland,  and  given  due  ef^ 
feet  to  it,  as  the  law  of  the  deceased's  domicile.— Thorn 
against  Watkins,  Vezey'^s  Reports,  voL  2.  p.  35.  Kilpat^ 
rick.  Court  of  Rolls,  1787--— To  say  th^t  the  pursuer  or 
jier  late  husband  had  a  right  of  action,  which  vested 
during  his  life,  to  recover  the  English  effects,  is  a  mere 
assumption,  and  is  besides  erroneous ;  as  it  b  clear,  that 
they  could  have  no  right  of  action  in  England,  unless 
they  had  such  right  in  Scotland,  which  it  is  admitted 
they  had  not.  Without  a  confirmation  in  Scotland,  they 
could  have  brought  no  action  in  England ;  because  the 
courts  there  would  hav^  determine^  all  claims  and  ques- 
tions relative  jbo  the  succession  by  the  law  of  the  domicile  ; 
and  if  by  that  law  the  pursuer  and  her  late  husband  had  no 
right  of  action,  they  could  never  have  obtained  it  by  re- 
sorting to  the  law  of  England.  It  is  true,  that  the  courts 
of  foreign  coimtries,  where  effects  are  locally  situated, 
ar^  frequently  applied  (o  for  power  or  authority  to  ob- 
tain possession  of,  or  to  distribute  the  effects ;  but  these 
courts  do  not  proceed  by  their  own  municipal  law  ;  they 
Just  adopt  the  law  of  the  domicUe.    The  letters  of  ad- 
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ministration,  so  much  founded  on,  can  have  no  influence  1812. 
upon  thev  question.  Tliey  have  no  analogy  to  a  Scotch 
confinnation,  but  merely  gire  a  power  or  license  to  re- 
cover the  effects ;  and  the  learned  counsel  who  have  been 
consulted  in  England,  have  accordingly  informed  the 
Court,  that  such  a  step  will  not  strengthen^  or  in  any 
manner  alter,  or  affect  the  rights  of  those  next  of  kin, 
to  whom  the  administration  is  not  granted.  From  these 
opinions,  it  is  also  clear,  that  if  the  present  question  were 
to  be  determined  by  the  law  of  England,  it  must  neces- 
sarily be  decided  in  favour  of  the  pursuer ;  as  it  is  ex- 
pressly laid  down,  that  her  share  of  the  succession  would 
not,  by  the  law  of  England,  have  passed  to  her  first  hus- 
band, but  would  have  remained  her  absolute  property. 
On  the  other  hand,  there  being  no  confirmation,  the  same 
result  is  dear  from  the  law  of  Scotland.  But  it  is  incom- 
petent for  any  court,  either  here  or  in  England,  to  splice 
the  laws  of  the  two  countries  together,  so  as  to  form  a 
rule  of  succession,  acknowledged  by  the  law  of  neither, 

Answercd.'^^There  is  no  occasion  to  dispute  the  rule, 
that  intestate  succession  must  be  regulated  by  the  law  of 
the  domicile ;  but  where  it  is  necessary  to  recover  posses* 
sion  of  effects  situated  in  foreign  countries,  the  forms 
acknowledged  by  the  kx  ret  nta  must  necessarily  be  comr 
bined  with  the  lex  domicilii.  There  can'be  no  doubt  that, 
by  the  law  of  Scotland,  the  effects  are  vested  in  the  next 
of  kin  by  confirmation,  which  is  just  the  sentence  of  a 
judge  authorising  an  executor  to  recover  and  administer 
(he  succession  for  behoof  of  all  having  interest.  But  it  is 
a  general  rule,  that  no  sentence  of  any  judge  can  operatf 
^xtra  territorium ;  and  although,  in  questions  regarding 
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1813.  mattera  of  right,  the  dttree  of  a  foreign  comitry  wiU  n- 
cem  eflf^ty  and  be  enforced  in  other  countries,  provided 
it  contain  nothing  contrary  to  the  jus  genimm,  jet,  so  far 
as  concerns  the  recovering  or  vesting  of  property,  the  de- 
cree can  only  operate  vUra  fcrrilorinm ;  and  in  order  to 
get  possession  of  effects  situated  in  other  countries,  the 
claimant  must  use  the  forms  and  diligence  prescribed  by 
the  laws  of  these  countries,  and  shape  his  claim  accord- 
ing to  the  same  rule.  Take  the  case  of  a  Scotch  debtor 
Tetiring  to  England ;— his  creditor  cannot  render  the  debt 
eJBectual  by  Scotch  diligence,  but  must  take  such  reme* 
dies,  dther  against  the  person  or  effects,  m  the  lavr  of 
England  provides ;  and  in  like  manner,  a  Scotch  confif- 
fnation  can  confer  no  more  right  to  recover  English 
effects, .  than  execution  issued  in  Scotland  could  avail  to 
attach  the  person  or  effects  of  a  person  resident  in  Eng- 
land. Erskine,  b.  S.  tit.  8.  §.  32 ;  Kilkerran,  p.  207, 
Fraser ;  Kames'^s  Principles  of  Equity,  II.  377.  Confir- 
mation, therefore,  not  extending  to,  and  giving  no  right 
to  recover  the  effects  in  England,  it  is  plain  that  all 
questions  as  to  the  vesting  or  possession  of  these  eflfects 
must  be  regulated  by  the  law  of  England.  By  that  law, 
the  effects  vest  in  the  next  of  kin  rp«o  jurf,  without  any 
form  whatever ;  and  as,  at  any  rate,  letters  of  administra- 
tion were  actually  applied  forand  obtained  in  the  present 
case,  and  possession  recovered  by  virtue  of  them,  it  fol- 
lows, that  the  effects  must  be  held  to  have  vested  in  the 
whole  next  of  kin.  Letters  of  administration  being  the 
only  form  in  England  corresponding  to  confirmation  in 
Scotland,  ought,  in  questions  like  the  present,  to  receive 
the  same,  or  analogous  eflfects. 
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Other  points  were  pleaded  on  both  sides^  of  which  it  - 1812. 
does  Dot  seem  necessary  to  take  particular  notice,  Tht 
Court,  in  the  first  place,  directed  a  farther  reference  to 
be  mada  to  the  opinions  of  Koglish  counsel ;  and  upon 
adrising  the  whole  cause,  on  the  27th  November  1818^ 
they  delivered  their  opinions  as  follQWs. 

LORD  MEADOWBANK. 

This  case  is  one  of  great  importance  to  international 
law  in  point  of  precedentt  and  in  that  view  also  it  goel 
to  a  great  extent  ia  point  of  pecuniary  value.  At  pre* 
sent  all  monied  people  have  funds  in  the  national  stock. 
This  is  subject  to  the  hx  domkitii  of  the  owner  as  to  in^^ 
testate  succession.  The  very  simple  case  will  often  hap« 
pen,  that  a  persoii'  dies  domiciled  in  Scotland,  leaidng 
children  lund  a  widow.  These  children  have  claims  to 
itgitimy  and  deads  part,  and  the  widow  to  her  jui  rdictm. 
One  of  the  children  die?  without  confirmation ;  and  then 
ihe  question  arises,*!— Was  the  interest  of  this  person  in  the 
English  funds  a  vested  interest,  so  as  to  transmit  his 
3hare  to  his  children,  of  other  representatives  ?  or  is  there 
any  thing  eke  in  the  structure  of  the  kw  of  England,  as 
to  the  mode  of  recovery  of  the  personal  estates  of  defuncts, 
that  would  enable  our  law,  in  consistency  with  its  own 
^principles,  to  hold  the  interest  in  the  dying  child  a 
transmissible  interest,  though  no  confirmation  had  been 
expede  in  Scotland  during  his  survivance.  This  is  the 
most  extensive  possible  question.  It  goes  far  into  the 
pitimat^  principles  of  law.  Whether  the  kx  dcnddHi  in 
iopveables  operates  authoritativdy  ^tra  territorittnij  or  is 
merely  matter  of  evidence  to  be  proved  to  the  courts  of 
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1812.    j(|i9tice  of  the  Itx  rei  nta  how  the  law  of  the  defunct^s  do- 
micile would  destine  his  succession. 

It  is  held  by  Mrs  EgertoD,  that  oonfirmatioii  is  the 
aiiiio  luBttdiUUia  in  mobiKbua ;  that  it  operates  upon  the 
nniversitas  of  the  succession ;  that  it  is  essential  to  the  law  of 
the  domicile  to  transmit  the  succession  from  the  dead  to 
the  living ;  and  that  without  this  no  foreign  court  is  en- 
titled  to  allow  any  person  interested  to  recover  the  suc- 
cession actually  exbting  within    its  own  territoiy.     That 
is  the  doctrine  that  is  maintained,  and  a  most  serious 
doctrine  it  is ;  for,  I  am  well  advised,  when  I  tell  your 
Lordships,  that  there  is  not  an  instance  to  be  quoted, 
where  the  courts  of  justice  of  England  have  required 
confirmation  as  a  requisite  to  entitle  nearest  of  kindred 
to  sue  the  administrator,  or  obtain  judgment  against  him 
for  distribution.     It  is  .therefore  a  novelty  that  is  now 
pleaded  to  us ;  and  I  cannot  allow,  that  the  counsel  for 
Mrs  Egerton  was  correct  in  saying  that  the  omu  probmnii 
lies  on  the  other  side ;  on  the  contrary^  I  think  he  is 
bound  to  obviate  this  fact,  that  no  court  in  Westminster- 
Hall  has  ever  stopped  proceedings  to  wait  for  a  confirma^ 
tion,  as  the  warrant  of  a  title  to  pursue,  to  compel  distri- 
bution.    As  to  the  expression  that,  was  used  by  high  au- 
thority, and  upon  which  the  coimsel  for  Mrs  Egerton  has 
rung  the  chimes,  and  supposes  it  to  be  true  universally, 
that  the  moveable  subject  of  a  person,  wherever  situated, 
is  to  be  considered  as  situated  under  the  lex  domicilii  ;  I 
admit  it  in  one  sense,  I  deny  it  in  another.     I  admit  the 
law  of  the  domicile  determines  the  person  having  interest, 
the  person  quam  maximc  aimaue  defitneiua  censefterj  fcc.  the 
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person  entitled  by  the  presumed  will  o^  the  defunct  to   1812. 
qlaipd  his  succession,  wherever  situated,  kabili  modo. 

In  that  sense,  the  succession  is  situated  within  the  law 
of  the  domicile  ;  but  I  apprehend  that,  without  exception, 
it  is  so  situate  in  no  other  sense  whateyer.  Will  it  be 
^ontendcidy  that  the  kx  domicilii  operates  vUra  ierritoriwn, 
either  by  its  imperial  or  magisterial  authority  ?  No  I  No 
Wthority  whatever ;  but  it  confers  substantial  rights,  and 
these  will  be  carried  into  execution  where  the  principles 
of  the  laws  of  civilized  countries  are  understood.  The 
9ase  that  I  put  a  few  minutes  ago  is  most  common, 
A  person  dies  leaving  a  widow  and  children.  The 
children  and  widow,  according  to  our  notions,  have 
a  joint  interest  with  the  defunpt  in  the  kgiiim  and  jua  rt» 
licUe ;  and,  as  survivors,  take  ip$ojure  two-thirds  of  the 
succession.  They  require  no  conQrmation.  They  take 
ipso  jure.  It  is  their  own  ;  but  will  any  person  say,  that 
though  such  is  the  law  of  Scotland,  they  could  obtain  di- 
rectly a  transfer  of  their  two-thirds  of  stock  in  the  funds, 
pr  be  able  to  exact  payment  of  two-thirds  of  any  other 
personal  estate  in  England.  I  apprehend  they  would  noL 
They  could  not  recover  a  particle  of  it ;  they  must  pur- 
chase letters  of  administration  in  Doctors  Commons,  and 
the  administrator  would  be  liable  to  recover  and  account 
to  them.  He  )s  bound  to  account  fa|i*ly ;  and  he  accounts 
to  them  because  tbe  law  of  Scotland  gives  them  the  legi' 
ti^  and  JIM  relicta.  It  is  not  an  emanation  from  the  law 
of  Scotland  that  will  operate  upon  the  stock  in  the  national 
fund^.  It  is  no  secret  pervading  influence  from  the  vi$ 
insita  of  the  law  of  Scotland  that  binds  personal  estate  ia 
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1812.  England.  It  is  the  authoritative  influence  of  a  judgmenC 
in  Westminster-Hall  which  binds  in  England ;  but  neither 
will  it  bind  in  Scotland.  A  judicial  transfer  operates  no 
further  than  the  territory. 

I  believe  the  single  exception  to  this  universal  mle  has 
taken  place  only  since  I  sat  on  the  Bench.  I  look  upon 
it  as  an  anomaly,  though  dictated  by  the  most  imperious 
expediency.  We  decided  that  the  judicial  transfer,  under 
the  statutes  of  bankruptcy,  now  operates  on  this  side  the 
Tweed,  so  as  to  bar  subsequent  arrestments.  The  bank- 
rupt's effects  in  Scotland  are  held  vested  in  the  English 
assignees,  by  an  emanation  of  influence  from  the  law  of 
England ;  so  that  the  arresting  creditors  take  noAing  by 
their  arrestment  I  shall  say  little  as  to  these  decisions ; 
because  I  donH  think  they  can  alter  generally  the  rules  of 
international  law.  They  were  plainly  suggested  by  a 
feeling  of  the  strongest  expediency  ;•— that  systems,  con- 
trived for  the  winding  up  of  bankrupt  estates  in  any  one 
civHixed  country,  should  operate  universally,  and  not  be 
counteracted,  or  deranged,  by  systems  for  similar  purposes 
in  other  countries,  or  by  the  ordinary  course  of  separate 
diligence  in  other  countries ;  and  there  can  be  little  doubt, 
that  the  respect  felt  for  the  authority  of  British  acts  of 
Pariiament  throughout  the  empire,  must  have  rendered 
the  Courts  here  more  ready  to  adopt  the  doctrines  on  this 
subject,  which  had  already  been  previously  received  at 
Westminster;  and  to  which  in  England  they  ninst,  no 
doubt,  have  been  the  more  inclined,  that  they  have  there 
no  diligence  in  general  use,  analagous  to  the  attaching 
powers  of  our  arrestments. 
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I  refer,  however,  to  all  the  piretioiis  decisions  in  this  1812. 
country,  between  English  commissioi^  of  bankrupt  and 
creditors  following  separate  measures,  as  correctly  illus- 
trative of  the  true  doctrines  of  international  law.  The 
Chancellor's  commission  was  held  to  afford  a  title  to  pur- 
sue the  debtors  of  the  bankrupt  in  Scotland,  and  recover 
his  effects  here.  But  if  a  creditor  had  sued  out  diligence, 
and  attached  the  bankrupt's  effects  by  arrestmait,  upon 
a  dependence,  before  the  assigns  under  a  commission  had 
put  the  Scotch  Magistracy  in  motion,  and  instituted  a 
claim  by  an  intented  action,  so  as  to  render  the  subject 
litigious,  the  creditor  was  preferred  to  the  commission,  on 
the  obvious  ground,  that  the  transfer,  by  authority  of  the 
law  of  England,  did  not  operate  iftojure  tdira  terrAorium^ 
but  only  by  authority  of  the  lex  ret  mUBy  When  properly 
called  upon  to  act. 

Now,  let  us  consider  whether  there  is  any  thing  in  the 
transmission  of  personal  estate  from  the  dead  to  the  living 
in  this  country,  which  would  require  an  aditio  harfditatis 
here,  in  order  to  be  exhibited  at  Westminster-Hall ;  and 
remedy  the  alleged  blundering  practice  there,  of  compell- 
ing distribution  without  calling  for  any  such  adiiio  hare^ 
iikUis* 

In  the^first  place,  I  must  say,  that  as  far  as  I  am  in- 
structed, neither  the  general  law  of  Europe,  nor  the  mu- 
nicipal law  of  Scotland,  ascribes  a  universitas  to  moveable 
succession.  No  person  is  rendered  ea^km  per$(ma  cum  <fe- 
fuucto  by  taking  such  a  succession.  The  nearest  of  kin  is 
only  liable  in  valonm  of  his  intromissions ;  and  I  must 
here  take  notice^  that  there  is  a  material  mistake  in  the 


996  TBI  CA8B  or  XB8  UAMY  WARVI.AW  Ct7*tflKCj 

1812.  printed  «rgumeiits  of  the  parties  on  this  subject    An  uni'* 
Tarsal  liability  for  the  defuncf  s  debts  is  stated  on  the  parf 
of  Mrs  Egerton,  as  the  effect  of  taking  moveable  succes- 
sion ;  and  this  doctrine  is  reasoned  upon,  as  if  it  were 
true,  in  the  paper  hf  Mr  Forbes.    These  are  palpable 
mistakes.     The  passire  title  of  vicious  intromission,  in* 
atead  of  being  a  quality  of  the  legitimate  succession,  was 
rather  a  protection  to  it,  viz.  by  punishing  depredation 
by  whomsoever  committed.    Moveable  succession,  I  be- 
lieve, stands  universally  over  Europe  at  common  law,  onr 
the  same  footing  as  in  Scotland.     The  tripartite  divisioir 
between  the  children,  the  widow,  and  the  deceased,  was 
universal ;  stud  the  deceased^s  share  went  into  the  hands* 
of  the  ordinary,  as  a  judicial  trustee  for  executing  the  de- 
ceased'^s  intentlbns  in  his  last  moments,  employing  it  bs 
far  as  requisite  for  the  benefit  of  his  soul,  and  distributing' 
the  remainder  among  those  best  entitled.     In  this  way 
there  is  no  universal  representation  imputable  to  any  per- 
son ;  and  in  the  improved  state  of  our  law,  creditors  now 
administer  as  weU  as  nearest  of  kindred. 

It  is  plain,  therefore,  that  the  law  of  Scotland  enter- 
tains no  jealousy  of  any  risk  arising  from  an  tp<o  jtcrc 
transmission  of  moveable  succession.  In  the  ordinary 
case,  again,  Lord  Stair  lays  it  down,  that  gifts  are  acquir- 
ed even  ignoranti,  when  no  obligation  beyond  the  beiiefit 
would  be  incurred  by  the  acquisition ;  and  accordingly  the 
law  of  Scotland  holds  the  succession  vested  iptojurt ;  and 
that  even  in  a  person  ignorant  of  the  devolution^  if  while 
nearest  of  kin  he  happen  to  be  in  the  occupation  of  the  sub- 
ject that  descended  to  him,  or  held  a  jk$  ad  rem  with  re- 
spect to  it.    Thus,  if  he  happens  to  be  debtor  to  the  de- 
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fwBkctf  the  debt  is  extinguisheii  conjusiane ;  and  if  he  held/  1813. 
as  trustee,  debts  due  to  the  deftinct,  there  is  no  occasion 
for  coaiirmation  to  transmit  to  himself  a  vested  interest, 
which  was  already  in  him  as  trustee.  In  short,  if  peo- 
ple paj  to  him  voluntarily,  or  deliver  over  to  him,  the 
moveables,  all  this  is  good,  and  ho  cohfirmaUon  is 'requir- 
ed. If  he  obtain  a  nt^vatw  dMH  voluntarily,  a  bond  of 
corroboration  for  instance,  as  an  additional  security,  that 
vests  the  right  sufficiently.  But  there  is  in  all  these  cases 
no  general  aditio  hareditiUU ;  no  universikUf  (did  a  tmteer- 
Mitas'  exist)  »  vested,  because  so  miich  only  is  vested  as  i» 
laid  hold  of  and  no  more. 

« 

Now,  when  you  have  considered  all  this,  you  have  on- 
ly to  consider  farther,  what  is  confirmation  ?  It  is  the 
sentence  of  a  Scotch  Judge  upon  an  ex  parte  proceeding. 
It  is  matter  of  good  evidence  to  ascertain  the  propinqui- 
ty and  the  right ;  and  may  be  exhibited  as  evidence  to 
that  effect  But  any  other  evidence  will  do  just  as  welL 
The  Courts  of  England  will  take  evidence  by  the  opinions 
of  counsel,  and  from  parish  records,  and  credible  witness- 
es ;  and  this  will  serve  in  England  all  the  purposes  of  a 
confirmation.  They  have  hitherto  done  so ;  and  no  Ac- 
tuin  of  any  one  Judge  has  altered  that  practice. 

Now,  confirmation  being  no  more  than  a  judicial  pro<^ 
eeeding  to  ascertain  the  claims  of  individuals,  and  rules  of 
succession  in  Scotland,  and  recognising  their  title  to  sue 
and  recover  the  property  there,  and  being  mere  matter  of 
evidence  in  England,  you  are  now  prepared  for  the  ques- 
tion, whether,  in  considering  the  law  of  England,  you  do 
not  there  find  what  is   equivalent  to  confirmation,  and 
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1812*  heM  to  bf  90  bj  the  law  of  the  defoiiel's  doMidle,  the  knr 
of  ScotbuidL  We  have  two  ctfcmastatioee  as  to  which 
there  U  no  doiibl:  IaC,  It  ie  tfltabiufaedy  that,  hjthelaw 
of  England,  theie  is  an  qwo-Tested  iatfeftst,  arising  cm  vi 
^gh^  aicribed  to  the  nearest  of  kin,  in  their  share  of  the 
defunefs  estate,  and  which  is  tantamount  to  ovr  own 
doctrines,  as  to  the  transmission  of  the  legitim  and  tlie  ju9 
reBcUe.  There  is  onlj  this  differeaee,  that,  thongh  the 
interest  is  rested,  it  does  not  entitk  to  recover  fram  third 
parties,  except  throngh  the  hands  of  the  jodieial  admini*^ 
strator ;  Sdfy,  There  is  also  Ais  circumstance,  and  it  is  a 
Teiy  material  one,  that  the  adminbtration  gives  a  right 
to  recover,  and  affords  a  jas  odioiitv  to  the  nearest  of  kin 
to  compel  distribution.  It  affords  a  direct  jm$  aeii&uis 
against  the  adminiitrator  to  dbtribute.  Now,  is  it  pos- 
sible to  bdieve^  that,  on  account  of  Ihe  loose  figuratire 
cxpressicni,  that  moveables  fdiow  the  perM>n,  and  that  yon 
are  to  consider  the  succession  as  situate  in  Scotland,  it  will 
follow,  that  this  ipao  Jure  vested  interest  does  not  take 
place  in  England,  in  the  case  of  persons  leaving  effects 
there,  but  dying  domiciled  abroad  ?  There  is  the  best 
evidence  that  it  does  take  place. .  The  tfapmam  of  the 
law  of  Scotland  does  not  go  beyond  the  Tweed  ;  but  the 
law  of  England  affords  principles  of  its  ovn  for  accom- 
plishing succession,  the  benefit  of  which  should  belong  to 
all  equally,  whether  natives  or  foreigners.  What  then 
shall,  in  such  i(  case,  suspend  the  oidinaiy  energies  of  the 
law  of  England  P  If  our  ipiojure  transmission  of  the  U^ 
gitim  and  jt»  relkUi  does  not  reach  English  property  de- 
scending to  the  Scots  widow  and  child,  from  the  defect  of 
power  of  a  foreign  law,  must  not  the  principle  of  ipto 
jwrt  vesting,  belonging  to  the  law  of  England,  operate  as 
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m  aecescaiy  result  of  its  own  imperium  9    %  coneeiire,  1812 
therefore,  that  it  will  impute  to  Mrs  Forbes  a  vested  in- 
terest  in  the  succession :    it  will  impute  to  Mr  Forbes  a 
ju»  acUmis  to  compel  Colonel  Gumming  to  distribute* 
jHoldiag  that  to  be  clear  and  undeniable,  you  are  to  con* 
f  ider  what,  in  my  opinion^  forms  the  only  difficulty  in 
the  case.     It  is  a  difficulty  that  results  from  a .  peculiar 
subtlety  in  the  law  of  Bngland,  by  which  they  consider  a 
jw  acUonis  as  not  assignable  at  common  law.    Mrs  For^ 
bes,  I  suppose,  had  unquestionably  a  vested  interest  in 
her  share,  and  a  Jus  aetionis  to  compel  her  brother  to  dis* 
tribute.     Mr  Forbes,  again,  had  the  title  of  thtnkmg  and 
acting  £br  her  and  himself.    Had  he  done  any  thing ;  had 
he  assigned  over  the  succession  among  his  own  creditorsi 
that  would  be  held  to  have  been  an  act  of  Mrs  Forbes, 
which  the  Court  of  Chancery  would  have  ei^DVoed ;  for 
there,  I  believe,  lies  the  peculiar  ^bt}ety,  that  the  r^g^^ 
though  not  assignable,  may,  if  nevertheless  assigned,  be 
enforced  in  equity*     But  Mr  Forbes  dies  re  imfeda*^  The 
thinking  mind,  that  might  have  acted  in  right  itf -his  wife^ 
is  extinguished.     She  must  think  for  herself  now,  or  get 
another  husband  to  think  for  her;  and,  I  doubt  not,  that 
she  and  her  present  husband  would  be  the  proper  p)ain* 
tiffs,  in  Westminster  HaH,  to  compel  Colonel  Camming 
to  distribute.     I  conceive,  however,  that  it  is  a  lawful 
obligation  that  she  came  under,  by  virtue  of  her  marriage 
with  £Ir  Forbes,  and  not  qualified,  by  her  marriage  con* 
tract,  to  convey  whatever  should  descend  to  her  during 
the  coverture.    There  is  no  express  article  in  the  con<- 
tract  to  that  effect,  to  be  sure ;  but  it  is  dear  law,  that 
the  marriage  supplies  it ;  and  this  right  has  descended  to 
her  by  the  law  of  England  giving  her  ipto  jure  a  vested 

2  c 
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1812.  interest  in  the  succession.    Would  she  not  be  bound  im 
justice  and  equity  to  convey  this  benefit  to  the  represen* 
tatives  of  Cuiloden ;  or  will  any  one  tell  me,  that,  if  any 
person  has  granted  a  direct  assignment  of  all  that  shall 
descend  to  him  during  the  marriage,  he  would  not  be 
bound  to  implement  this  by  an  express    conveyance, 
wherever  such  a  form  was  requisite.     I  therefore  think 
there  can  be  little  doubt  that  the  law  of  England  would 
lay  her  under  a  complete  obligation  to*  transmit  to  Mr 
Forbes  the  benefit  of  any  action  for  distribution  that^he 
could  bring  against  Colonel  Cunmiing;  and  I  am  rery 
clear,  indeed,  that  our  law  would  do  so.    Such  is  my.  ge- 
neral view  of  this  case.    I  cannot  see  any  solid  answer  to 
it.    But,  it  u  not  figurative  expressions,  but  something 
very  precise,  founded  on  principles  of  international  law, 
or  the  municipal  law  of  England,  that  will  shake  my  opi- 
nion.    In  short,  my  opinion  on  the  whole  rests  on  no 
subtlety,  but  on  this  plain  obvious  ground,  that  moveable 
succe;%iion  may  be  taken  piecemeal ;  and  that,  instead  of 
confirmation,  a  great  variety  of  equivalents  are  sufficient 
to  transmit  it.    When  subjects,  therefore,  belonging  to  a 
Scots  defunct  are  to  be  recovered  in  England,  by  virtue  of 
the  powers  competent  of  law  to  English  courts  of  justice, 
I  cannot  think  I  am  entitled  to  shut  my  eyes  to  the  doc- 
trines and  operations  by  which  this  recovery  is  accom- 
plished, and  to  hold  that,  merely  because  they  occur  in  Eng- 
land, they  are  incapable  of  operating  that  transmission  of 
the  succession  which  they  would  unquestionably  'accom- 
plish in  Scotland,  if  they  occurred  here.     With  us  the  ac- 
quisition of  a  jtu  aciionia  quoamque  iituloy  entitling  the 
nearest  of  kin  to  recover  personal  estate,  supersedes  confir- 
fioation  $  for  it  implies  that  the  estate  is  already  vested* 
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And  lis  the  law  of  England  ascribes  this  jm  aetianh  (6  1812. 
the  nearest  of  kindi-ed;  ipsojurei  the  Courts  of  England 
have  no  occasion  whatever  for  a  Scotch  confirmation,  in 
order  to  produce  that  vesting  effect,  thai  jm  actitmia  which 
their  own  law  has  already  imputed  to  the  nearest  of  kitf- 
dred.  But  it  is  said,  that  the  vest&ig  effect  of  the  Uw  df 
England  will  not  operate  where  the  defunct^s  domicQe 
was  foreign.  But  whj  should  it  not  operate  ?  I  have 
ever  understood,  that  all  such  doctrine^  are  of  universal 
application.  Years  miav  intervene  before  the  true  h^ii^  is 
ascertained  ;  but  when  he  is  ascertained,  I  presume  thfe 
moveable  succession  will  be  held  to  have  vested  from  the 
decease  of  the  defunct,  in  the  same  manner  as  would  hapb. 
pen  in  heritage  where  mortuus  $ani  vivum.  It  will  be  to 
me  a  matter  of  extreme  noveltjT)  if  it  shaU  eter  be  held, 
that  any  of  these  ordinary  rules,  by  which  municipal  Ikw 
is  administered^  and  human  affairs  arranged,  shall  be 
made  to  vacillate  and  depend,  whether  they  shall  operate 
or  no  upon  the  dictates  of  a  foreign  municipal  lawj  dr 
the  proceedings  of  foreign  courts  of  justice:  Nor  can  I 
conceive  any  occasion  for  such  an  irregularity^  since  per- 
sonal estate  in  England  must  be  recovered  and  bestowed 
by  the  administration  of  the  law  of  England^  which  must 
furnish  complete  means  within  itself  for- doing  full  justite 
to  claimants,  under  all  manner  of  rules  of  succession, 
whether  prescribed  by  itself  or  by  any  foreign  law. 

It  is  said  that  the  ease  is  not  qfiite  exhausted ;  thM 
there  is  something  else  to  be  decided  as  to  the  subjects  in 
Scotland.  I  think  that  a  farther  inquiry  is  necessary  as 
to  the  commission  to  Mr  Gneme,  which  was  followed  bvt 
during  Culloden^s  Ufe^  or  executed  in  April :by  a  sale  of 
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1812.  second  question  is,  in  what  manner  or  form  are  tbe  partis 
entitled  to  it,  to  get  the  property  vested  f  and  it  appears 
to  me  equally  clear,  that  thb  must  be  determined  bj  the 
law  of  the  place  where  the  property  is  situated.  No  form 
was  necessary  to  vest  the  right  in  Mrs  Egerton.  No  let- 
ters of  administration  were  necessary  at  all.  I  hold  that^ 
Mrs  Egerton,  while  alive,  had  a  complete  right  to  the^ 
whole  of  these  effects.  The  third  questiofi  is,  what  is  the. 
right  which  the  marriage  created  in  Mr  Forbes  during  the 
subsistence  of  it,  with  regard  to  the  funds  in  dispute  ? 
This  point  must  be  regulated  by  the  law  of  Scotland ;  by 
which  it  is  clear,  that  if,  during  the  subsistence  of  the  mar- 
riage, Mr  Forbes  had  brought  an  action  in  the  Courts  ot 
England,  he  would  have  been  entitled  to  say,  that,  by  the 
law  of  Scotland,  he  had  a  valid  legal  assignment  to  all 
that  the  wife  should  acquire,  and  that  having  that  he 
would  have  had  a  good  right  to  judgment  in  his  favour.     . 

LORD  GLENLEE. 
I  hare  already  said  all  that  I  have  to  sajr  in  thi^  case. 

LORD  ROBERTSON. 

« 

I  am  in  the  same  situation ;  I  remain  of  the  opinion 
which  I  formerly  expressed. 

LORD  JUSTICE  CLERK. 

4  * 

I  concurred  in  the  opinion  of  the  majority  of  the  Court, 
and  after  all  I  have  heard,  I  remain  of  the  same  opinion.  I 
think  a  point  which  was  formerly  attended  with  considerable 
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Btantial  right  in  the  succesaion  here  must  be  regulated  by  ISlSl 
the  law  of  Scotland,  seemg  the  profxrietor  had  her  domi- 
cile there.  If  this  were  an  ordinary  c^aestioB,  the  distri- 
bution would  take  place  in  England,  according  to  the 
rights  of  parties  under  the  law  of  Scotland.  But  I  haYe 
great  difficulty  in  seeing  why  we  are  not  to  apply  that 
principle  to  the  juamariU,  This  is  a  question  of  sucees* 
aaon,  to  be  sure ;  but  take  the  case  of  a  marriage,  where 
Ae  wife  has  efiects  in  England.  The  courts  of  law  there 
will  decide  questions  as  to  these  effects  according  to  the 
law  of  the  country  where  the  husband  and  wife  had  their 
domicile.  If  I  am  right  in  thb,  I  am  relieTtd  from  every 
inquiry  into  what  the  forms  are  by  which  the  rights  of  the 
wife  could  be  transmitted  according  to  the  law  of  England* 
I  have  nothiftg  to  do  with  that  at  alL  The  whole  enquiry 
is  what  was  the  nature  and  extent  ct  the  right  acquir- 
ed by  the  husband  in  Scotland.  I  lay  confirmation  out  of 
the  question  altogether.  Did  Mr  Forbes  acquire  the  na- 
tural right  or  civil  possession  of  this  property  ?  If  he  did 
not,  he  has  as  good  a  right  to  it  as  before  her  marriage- 
What  the  effect  of  the  administration  is  in  the  law  of 
England  I  enquire  not.  I  am  4>f  opinion  that  the  right 
remained  entire  in  Mr  Forb^. 

LORD  CRAIGIE. 

I  was  present  when  the  last  interlocutor  was  pronounced, 
but  happened  not  to  have  read  the  papers.  However,  I 
approved  of  the  interiocutor,  and  after  all  I  have  heard, 
I  remain  of  the  same  opinion.  The  first  question  is  by  what 
law  this  moveable  succession  is  to  be  regulated  ?  and  there 
ia  no  doubt  that  it  must  be  by  the  law  of  Scotland.    The 
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THE  CASE  * 


or 


pis  GRACE  WILLIAM,  LATE  DUKE  OF 

QUEENSBERRY, 


A6AIIlaT 


THE  RIGHT  HON.  FRANCIS  CHARTERIS, 

HARL  or  WEMYSb;  FRANCIS  CHARTERIS,  LORD  ELCHO,  HIS  BOH; 
AND  FRANCIS  CHARTERIS,  ESQ.  ELDEST  SON  OF  THE  SAID 

FRANCIS  LORD  ELCHO. 


1806.  In  the  year  1693,  William  Lord  Douglas,  second  son  o( 
the  Duke  of  Queensberry,  married  Lady  Jane  Hay,  se^ 
cond  daughter  of  the  Earl  of  Tweeddale,  Lord  High 
Chancellor  of  Scotland.  By  the  contract  of  marriage,  ex- 
ecuted upon  this  occasion  between  the  parties,  with  con* 
sent  of  their  respective  fathers  and  other  near  relations. 


*  The  author  took  notes  ot  the  pleadings  and  opinJon^  in  this  cas?,  at 
the  time  when  it  was  heard  and  decided,  and  gave  them  to  a  professional 
gentleman.  But,  having  obtained  a  copj  since  the  preceding  sheets  were 
in  a  great  measure  thrown  off;  he  has  been  induced  to  add  the  present  re- 
port, OB  account  of  its  great  importance*  though  vither  out  of  place  ta 
point  of  date 


*rwt  cABm  OP  tH«  vwMx  or  QDSBirBSSKftT>  8tc.  4b9 

ibe  Duke  of  Queensberry  and  Lord  William  Douglas  re^  180& 
signed  the  Lordship  of  Neidpath,  ^ing  in  the  shire  of 
Peebles^  and  certain  other  parts  of  the  estate  of  March, 
in  favour  of  the  heirs  of  the  marriage ;  and  oertaitr  other 
substitutes  particularlj  specified. 

By  this  contract  it  is,  inier  alia^  <  expressly  provided 
and  declared,  and  to  be  provided  and  contained  in  the 
said  resignation,  charter,  and  seisin,  and  in  all  the  sub- 
sequent rights  to  follow  hereupon  of  the  said  lands  and 
estate  in  time  coming  :    That  it  shall  nowise  be  leisome 
and  lawful  to  the  said   Lord  William  Douglas,    aad 
the  heirs  male  of  his  body,  nor  to  the  other  heirs  of 
tailzie,  respective  above  mentioned,  nor  any  of  them,  to 
sell,  alienate,  wadset,  or  dispone,  any  of  the  said  haill 
iands,  lordship,  baronies,  offices,  patronages,  and  oth^^ 
above  rehearsed,  as  well  those  to  be  resigned  in  favour 
of  the  said  Lord  William  in  fee,  as  those  reserved  to  be 
disponed  by  the  said  Duke  of  Que^nsberry  in  manner 
foresaid,  or  any  part  thereof ;  nor  to  grant  infeftments 
of  liferent  nor  annualrents  furth  of  the  same,  nor  to 
contract  debts,  or  do  any  other  fact  or  deed  whatever, 
whereby  the  said  lands  and  estate,  or  any  part  thereof, 
may  be  adjudged,  apprised,  or  otherwise  evicted  from 
them,  or  any  of  them  \  nor  by  any  other  manner  of  way 
whatsoever,  to  alter  or  infringe  the  order  and  course  of 
succession  above  mentioned.   And  in  case  the  said  Lord 
William  Douglas,  or  any  of  the  other  heirs  of  tailzie 
above  specified,  shall  contravene  the  same,  all  such  facts 
and  deeds  dudl  in  themselves  be  null  and  vmd,  tpsofado^ 
without  necessity  (Sf  any  declarator;   and  the  person 
contravening,  and  his  heirs,  shall  forfeit,  tyne,  and  omit. 
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all  right,  title,  interest,  and  benefit,  that  they  can  anj«^ 
wise  acclaim  by  virtue  of  thitf  present  tailzie^  and  in- 
feftmeuts  to  follow  hereupon ;  and  the  said  lands  and 
estate  shall  immediately  thereafter  descend,  appertain, 
and  belong  to  the  next  heir  of  tailzie  immediately  fol- 
lowing the  contravener,  without  the  burden  of  all  such 
facts  and  deeds,  in  the  same  way  and  manner  as  if  the 
person,  contravener,  and  his  heirs,  had  never  existed,  or 
had  been  no  member  of  the  present  tailzie ;  and  it  shall 
be  lawful  and  competent  to  the  next  heir  of  tailzie  to 
serve  himself  heir  to  the'  person  immediately  preceding 
the  contrlivener,  without  the  burden  of  all  such  facts 
and  deeds ;  or  otherwise  to  iestablish  the  rights  of  the' 
said  lands  or  estate  in  his  person,  by  declarator  or  adju- 
dication, or  any  other  manner  of  way  agreeable  to  the 
laws  of  this  kingdom.     It  is  always  hereby  expressly 
provided  and  declared,  that,  notwithstanding  of  the  irri- 
tant and  resolutive  clauses  above  mentioned,  it  shall  be 
lawful  and  competent  to  the  heirs  of  tailzie  above  spe- 
cified, and  their  foresaids,  after  the  decease  of  the  said 
William  Duke  of  Queensberry,  to  s^t  tacks  of  the  said 
lands  and  estate  during  their  own  lifetime,  or  of  the 
lifetime  of  the  receiver  thereof,    the  same  being  al- 
ways set  without  evident  diminution  of  the  rental ;  and 
likewise  that  it  shall  be  lawful  and  competent  to  the 
said  heirs  of  tailzie,  to  grant  suitable  and  competent 
liferent  provisions  in  favour  of  their  wives,  not  exceeds 
ing  5000  merks,  of  yearly  free  rent  of  the  said  estate, 
and  to  grant  provisions  in  favour  of  their  children,  not 
exceeding  two  years  free  rent  of  the  same ;  and  with 
this  provision  always,  that  it  shall  not  be  lawful  to  any 
of  the  said  heirs  of  tailzie  to  grant  new  provisions  in  fii^ 
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^TQur  of  their  children,  until  first  the  former  provisions   1806/ 
^  granted  by  tfadr  predecessors  be*  purged  and  satisfied^ 
^  and  the  said  estate  freed  and  disburdened  thereof,  under 
^  the  hazard  of  the  like  irritanciea  imd  certifications  aboroF 
*•  mentioned.? 

Under  the  entail  contained  in  thb  contract  of  mar- 
riage, the  Duke  of  Queensbeny  succeeded  his  father- 
in  the  jear  1751,  and  piade  up  his  titles  by  special  ser- 
vice, as  heir  of  tailzie  and  provision ;  upon  which  hewaa 
infeft. 

r 

His  Grace  was  advised,  that  the  entail,  of  which  the 
material  clauses  have  been  quoted,  contained  no  efiectual 
pndiibition  against  granting  leases  of  any  endurance ;  and 
in  pursuance  of  this  advice,  he  authorised  Mr  Crawfurd 
Tait,  writer  to  the  signet,  his  commissioner,  to  grant  a. 
lease  of  the  farm  of  Wakefield,  being  part  of  the  entailed, 
^tate,  to  Alexander  Welsh,  fpr  the  space  of  yf/ty-seocis 
years  from  Whitsunday  1810.  Mr  Welsh  afterwards  re- 
nounced this  lease,  and  a  new  one  was  granted  of  the  same 
date,  with  the  renunciation  of  the  former ;  by  which  Mr^ 
Tait,  as  commissioner  for  the  Duke,  let  the  farm  of 
Wakefield  to  M|*  Welsh  for  the  space  of  fiuie/y-«eo«n  years 
from  Whitsunday  1802,  with  absolute  warrandice.  On 
the  odier  hand,  Mr  W^lsh,  upon  receipt  of  the  lease, 
made  payment  of  L  318.  Is.  84*  of  fine,  or  grassum,  and* 
became  bound  for  a  yearly  rent  of  L.86.  15s.  2d. ;  so  that 
in  place  of  a  diminution,  there  ^as  a  great  increase  of  the 
rental. 

* 

.    poubts  being  nfeveirthf  less  entertained  of  the  legality  of ^ 
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1806.  Mich  a  lease,  under  the  terms  of  the  entail,  the  Didce  of 
Qneensberrj  brought  a  dechiratorj  action  before  the 
Court  o^  Session,  agunst  the  Earl  of  Wemyss  and  the 
other  substitute  heirs  of  entail,  concluding  to  have  it  found 
and  declared,  that  he  was  in  noways  prohibited  by  the  en* 
tail  from  granting  leases  for  ninety-seven  years,  nor  from 
taking  grassums  for  such  leases,  they  being  let  without 
diminution  of  the  rental ;  and,  in  particular,  that  he  was 
in  noways  prohibited  from  granting  either  of  the  leases  in 
fiiTour  of  Mr  Welsh. 

To  this  action  the  Earl  of  Wemyss  and  Lord  Elcho 
pleaded  in  defence,  that  the  leases  were  contrary  to,  and 
in  violation  of,  the  provisions  of  the  entail ;  and  the  action 
having  been  heard  by  Lord  Glenlee,  as  Lord  Ordinary, 
his  Lordship  appointed  the  question  to  be  stated  in  me* 
morials  to  the  Court.  Memoriak  having  been  prepared 
and  lodged,  their  Lordships,  on  account  of  the  great  im- 
portance of  the  question,  appointed  counsel  to  be  heard 
in  their  own  presence ;  and  the  leading  arguments  made 
nse  of  upon  thb  occasion  will  be  found  in  the  following 
speeches  for  and  against  the  leases. 

MR  CLERK.  fFor  the  Purvtcr,) 

The  Duke  of  Queensberry  is  the  heir  in  possession  of 
the  estate  of  Neidpath,  under  a  strict  entail,  which  con* 
tains  no  prohibition  against  granting  leases.  His  Grace  is 
Ihe  pursuer  of  an  action  of  declarator,  against  the  Earl  of 
Wemyss,  and  the  other  substitute  heirs  of  entail,  vfhich 
concludes  to  have  it  found  and  declared,  that  the  Duke 
has  right  to  grant  long  leases  on  this  estate,  particularly 
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»  lease  for  97  jears ;  «Dd  tiie  questbn  before  yovr  liord-  1606L 
ships  b,  whether^  under  an  entail  of  tius  descriptioii)  the 
proprietor  has  a  right  to  grant  such  a  lease*  yea  or  Aot  % 
I  ioaj,  in  the  mean  tine,  menticm,  that  the  lease  was  grant* 
ed  without  dininutien  of, the  rental;  on  Uie  -eaniraryi 
there  is  a  smaU  addition  to  it. 

I  need  not  state*  to  your  Lordships^  that  the  Duke  ai 
jQneensberry  holds  this  ertate  under  an  entail,  and  it  is 
only  necessary  for  me  to  read  the  clauses  of  this  entatJi 
which  are  founded  on  by  the  othcsr  party  as  a  restraint  on 
the  powers  of  the  Duke.  These  clauses  are^  <  Thajt  i( 
ahall  not  be  leisome,  *  &c. 

w 

This  is  the  clainse  founded  on  by  the  defenders,  in  this 
-declarator. 

In  1801,  the  Dt&e  granted  a  lease  to  Alexander  Welsl^ 
for  57  years,  at  a  rent  of  L.  86*  l£s.  2d:  and,  a  grassum 
of  L.  aOl.  the  rent  of  L.  86.  16.  8d.  bei^  more  than  thp 
former  rental,  so  that  this  lease  was  granted  without  di- 
minution of  the  rental.  Afterwards,  in  1808,  Welsh  re- 
nounced his  lease,  and  got  a  new  one,  upon  payment  of  n 
grasBum  of  L.  318.  Is.  2d.  and  at  the  rent  of  L.  86.  15s.  2d^ 
MO  that  there  was  still  no  diminution  of  the  rental. 

The  defenders  insist,  tlmt  although  there  was  no  dimi- 
nution of  the  rental,  this  lease,  being  a  lease  for  97  years, 
falls  within  the  general  prohibitions  of  the  entail.  What 
the  pursuer  maintains  on  ^e  other  hand  is,  that  this 
lease  is  not  prohibited  by  the  entail,  or  by  any  of  the 
clauses  which  I  have  read  to  your  Lordships.    In  defenoe 
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1806.  to  die  action,  tbe  defenders  state,  that  the  lease  is  ^  doii& 
traiy  to,  and  in  violation  of  the  proviskns  and  prohibit 
f  tions  contained  in  the  contract  of  marriage  and  entail, 
*  referred  to  in  the  summons.^  These  are  the  words  of 
ibe  defences ;  and  no  doubt  your  Lordships  will  think  that 
they  require  some  explanation ;  for  I  am  sure  no  man  wf  M 
find  in  the  words  which  I  have  read,  that  a  lease  for  57 
years,  or  97  years,  or  any  length  of  endurance,  is  contrary 
to,  or  in  violation  of  the  conditions  of  the  entail.  The  de- 
fence seems  to  resolve  into  two  questions :  I«^  Whether 
the  lease  falls  under  the  general  prohibitions  against 
telling,  annailzieing,  and  disponing?  And,  2dly,  which 
takes  it  for  granted  that  it  does  not  fail  under  the  general 
prohibitions,  Whether  the  permission  to  grant  leases  for 
ft  lifetime,  is  a  prohibition  to  grant  all  other  leases  ?  The 
defenders,  in  the  first  place,  argue  the  question,  whether 
the  lease  is  against  the  general  prohibitions;  and  in  this  view 
they  maintain  that  it  is  an  alienation.  But  they  Say,  in  the 
second  place,  if  it  were  no  alienation,  at  least  if  it  vrm 
not  struck  at  by  the  general  prohibitions,  that  in  conse- 
quence of  the  clause,  by  which  the  heirs  of  entail  are 
permitted  to  grant  certaiii  leases,  they  must  be  under- 
stood to  be  prohibited  from  granting  any  other  leases,  oir 
at  least  leases  beyond  19  years;  for  it  seems  to  be  some- 
what inconsistently  admitted,  that  these  may  be  granted 

-  It  seems  to  m6  to  be  a  more  distinct  arrangement,  to 
.consider  the  question  as  to  the  import  of  the  general  pro- 
hibitions last,  and,  in  the  mean  time,  to  assume  that  tHe 
'  general  prohibitions  would  not  be  sufficient  to  prevent  the 
granting  of  long  leases ;  and  I  do  say  that,  upon  that 
*  supposition,  X  hold  it  to  be  p^fectly  clear,  that  the  suh-^ 


fequent  clause  can  operate  nothing  in  favour  of  the.defen-  180ft 
ders.    I  shall  again  read  the  clause-*^*  It  is  always/^  be 
&c  &c* 

Theie  is  here  a  permission  to  the  heirs  of  entail  to  set 
tacks  during  their  own  lifetimes,  or  the  lifetimes  of  the 
receivers,  which  may  be  an  unnecessary  permission ;  but 
how  it  can  be  turned  or  twisted  into  a  prohibition  of  any 
thing,  is  to  me  utterly  incomprehensible.  I  shall  ereo 
admit,  that  the  granter  of  this  entail  may  have  supposed 
or  believed,  that  some  parts  of  the  entail  were  inconsistent 
with  the  power  of  letting  leases ;  and  I  think  that  is  a 
pretty  strong  admission.  That  this,  entail  contains  an 
express  permission  to  let  leases,  naturally  implies  that 
the,  £^anter  of  the  entail  believed  that  the  other  clauses 
had  prohibited  it  Supposing,  then,  that  the  granter 
of  the  entail  supposed  that,  does  it  follow  that  leases, 
were  thereby  prohibited?  Suppose  an  entailer  makes 
an  entail  containing  no  resolutive  clauses  nor  prohibitions, 
and  that  it  were  established  in  the  clearest  manner, 
that  he  supposed  he  was  making  a  strict  entail.  Would 
it  follow  that  it  was  a  strict  entail  ?  .  Or,  suppose  that  an 
entail  was  made  full  of  permissions,  from  the  one  end  to 
the  other,  to  do  every  thing.  Would  all  these  permis- 
sions import  a  prohibition  to  do  any  thing  whatever  ?  K 
^hink  it  is  perfectly  clear,  that  permissions  inserted  with-^ 
out  bounds,  multiplied  to  the  end  of  the  chapter,  will 
never  infer  a  prohibition  to  do  any  one  thing  that 
ten  be  supposed.  But  this  is  not  the  only  difficulty 
attending  thb  part  of  the  defenders^  argument;  for  al- 
though it  were  proved,  that  the  entailer  thought  he  was 
prohibiting  leases,  and  therefore  gave  permission  to  grlmt 
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1806L  them ;  and  althoagh  it  were  to  be  held,  in  argument  bbA 
in  law,  that  such  a  supposition,  on  the  part  of  an  entail-* 
er,  should  operate  as  a  prohibition,  How  does  it  appear, 
from  this  entail,  to  what  part  of  it  the  entailer  referred, 
in  his  supposed  prohibition,  as  prohibiting  leases  ?  On 
what  part  of  the  entail  does  this  belief  or  conjecture  of 
the  entailer  rest  ?  Does  it  follow,  thai  he  .thought  (hat 
leases  were  alienations ;  that  they  were  contractions  of 
debt,  or  alterations  of  the  order  of  succession  ?  Does  be 
refer  to  any  one  prohibition  ?  It  cannot  be  discovered 
from  the  entail,  whether  the  entailer  fixed  upon  any  one 
part  of  it,  more  than  another,  and  therefore  I  apjHrefaend, 
that  the  whole  of  the  defenders'*  argument  is  perfectly  gra« 
tuitouf,  in  so  far  as  it  assumes,  that  the  entailer,  having 
prohibited  alienations,  must  have  supposed  that  he  vras 
prohibiting  leases.  Granting  even  that  proposition,  it  by 
no  means  follows,  that,  in  any  protiibition  against  leaseis 
exiating  in  his  mind,  he  referred  to  an  alienation  of  the 
estate.  But  the  defenders  take  ail  this  for  granted.  They 
suppose  not  only,  that  the  entailer  supposed  that  he  was 
prohibiting  leases  in  some  part  of  the  entail  or  other,  but 
further  tbat  this  supposition  of  his  was  grounded  upon  his 
having  prohibited  alienations ;  so  that  the  whole  of  the 
defenders^  argument  proceeds  upon  a  conjecture  of  their 
own,  as  to  a  conjecture  of  the  entailer. 

But  even  if  all  that  J  have  now  stated  were  to  be 
given  against  me,  I  shall  put  this  question — Suppose 
that  the  entailer,  instead  of  positively  prohibiting  sales  or 
alienations,  had  permitted  them  in  part,  by  a  clause  of 
this  sort;  or  that,  omitting  altogether  a  prohibition 
to  sell  and  dispone,   he  had  authorised,   notwithstand- 
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iBg  the  previous  part  of  the  entail,  the  heirs  of  entail  io  sell,  1 806. 
annailzie,  and  dispone,  to  the  extent  of  a  half  of  the  estate^ 
Would  this  ever  operate  as  a  prohibition  to  sell  the  dther 
half  P  Supposing  he  had  prohibited  partial  alterations  of  the 
order  of  succession,  could  this  ever  operate  as  a  prohibition 
to  sell  the  other  half  of  it?  Supposing  he  had  prohibited  par- 
tial sales,  could  this  ever  operate  as  a  prohibition  against 
granting  leases  ?  On  the  supposition  that  alienation  does 
not  include  a  lease,  it  is  Impossible  that  jonr  Lordships 
can  hold,  that  the  permission  to  grant  leases  of  one  kind 
is  sufficient  to  make  the  word  alienation  mean  what  it 
would  not  otherways  mean.  You  would  rather  have  re- 
course to  other,  and  more  probable  suppositions;  you 
would  rather  hold  that  the  entailer  had  been  advised  by  a 
writer  who  did  not  know  his  business  ;  or  that  a  part  of 
the  entail,  inserted  in  the  draft,  had  been  omitted  in  thef 
extending.  You  will  rather  suppose  some  fault  in  the 
entail  itself,  than  that  an  alienation  includes  a  lease.  I 
therefore  hold  it  to  be  perfectly  clear,  that  unless  it  can  be 
made  out  that  a  prohibition  to  alienate  is  also  a  prohibi- 
tion to  grant  leases  of  all  kinds,  your  Lordships  cannot 
find  any  prohibition  against  leasing  in  this  clause,  and 
that  the  permission  cannot  operate  as  a  prohibition.  Your 
Lordships  cannot  supply  by  implication  what  is  not  in  th^ 
deed  itself; 

Then  I  shall  proceed  to  the  other  point,  which  is,  tfaat^ 
by  the  general  words  of  the  entail,  leases  of  all  kinds  are 
prohibited ;  and  that  it  required  the  subsequent  clause  to 
enable  the  heirs  of  entail  to  grant  such  leases.  In  thid 
branch  of  the  defenders'  argument,  they  do  not  maintain 
that  leases  of  all  sorts  are  prohibited^  tl)ey  only  maintain^ 
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1M6.   them ;  and  although  it  were  to  be  held,  in  argumtnt  anil 

''-'  ■  -^  in  law,  .that  such  a  supposition,  on  the  part  of  an  entail-* 

•-%>  er,  should  operate  as  a  prohibition,  How  does  it  appear, 

from  this  entail,  to  what  part  of  it  the  entailer  referred, 
in  his  supposed  prohibition,  as  prohibiting  leases  ?  On 
what  part  of  the  entail  does  this  belief  or  co^eciure  of 
the  entailer  rest  ?  Does  it  follow,  tbal  he  •  thought  Aat 
leases  were  alienations;  that  they  were  contractions  of 
debt,  or  alterations  of  the  order  of  succession  ?  Does  he 
refer  to  any  one  prohibition?  It  cannot  be  discorered 
from  the  entail,  whether  the  entailer  fixed  upon  any  one 
part  of  it,  more  than  another,  and  therefore  I  apprehend, 
that  the  whole  of  the  defenders'*  argument  is  perfectly  gra- 
tuitous, in  so  far  as  it  assumes,  that  the  entailer,  having 
prohibited  alienations,  must  have  supposed  that  he  was 
prohibiting  leases.  Granting  even  that  proposition,  it  by 
no  means  follows,  that,  in  any  prohibition  against  leases 
existing  in  his  mind,  he  referred  to  an  alienation  of  the 
estate.  But  the  defenders  take  all  this  for  granted.  They 
suppose  not  only,  that  the  entailer  supposed  that  he  was 
prohibiting  leases  in  some  part  of  the  entail  or  other,  but 
further  that  this  supposition  of  his  was  grounded  upon  hb 
having  prohibited  alienations;  so  that  the  whole  of  the 
deieoders^  argument  proceeds  upon  a  conjecture  of  their 
own,  as  to  a  conjecture  of  the  entailer. 

But  even  if  all  that  J  have  now  stated  were  to  be 
given  against  me,  I  shall  put  this  question — Suppoae 
that  the  entailer,  instead  of  positively  prohibiting  sales  or 
alienations,  had  permitted  them  in  part,  by  a  clause  of 
this  sort;  or  that,  omitting  altogether  a  prohibition 
to  sell  and  dispone,  he  had  authorised,   notwithstand- 
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iJig  the  previous  part  of  the  entail,  the  heirs  of  entail  ib  sell,  1 806. 
annailsie,  and  dispone,  to  the  extent  of  a  half  of  the  estate^ 
Woiild  this  ever  operate  as  a  prohibition  to  sell  the  other 
half?  Supposing  he  had  prohibited  partial  alterations  of  the 
order  of  succession,  could  this  ever  operate  as  a  prohibition! 
to  sell  the  other  half  of  it?  Supposing  he  had  prohibited  par* 
tial  sales,  could  this  ever  operate  as  a  prohibition  against 
granting  leases  ?  On  the  supposition  that  alienation  does 
not  include  a  lease,  it  is  impossible  that  jour  Lordships 
can  hold,  that  the  permission  to  grant  leases  of  one  kind 
is  sufficient  to  niake  the  word  alienation  mean  what  it 
would  not  otherwajrs  mean.  You  would  rather  have  re* 
course  to  other,  and  more  probable  suppositions;  jou 
would  rather  hold  that  the  entailer  had  been  advised  by  a 
writer  who  did  not  know  his  business  ;  or  that  a  part  of 
the  entail,  inserted  in  the  draft,  had  been  omitted  in  th^ 
extending.  You  will  rather  suppose  some  fault  in  th^ 
entail  itself,  than  that  an  alienation  includes  a  lease.  I 
therefore  hold  it  to  be  perfectly  clear,  that  unless  it  can  be 
made  out  that  a  prohibition  to  alienate  is  also  a  prohibi- 
tion to  grant  leases  of  all  kinds,  your  Lordships  cannot 
find  any  prohibition  against  leasing  in  this  clause,  and 
that  the  permission  cannot  operate  as  a  prohibition.  Your 
Lordships  cannot  supply  by  implication  what  is  not  in  thd 
deed  itself. 

Then  I  shall  proceed  to  the  other  point,  which  is,  tfaat^ 
by  the  general  words  of  the  entail,  leases  of  all  kinds  are 
prohibited ;  and  that  it  required  the  subsequent  clause  to' 
enable  the  heirs  of  entail  to  grant  such  leases.  In  this 
branch  of  the  defenders^  argument,  they  do  not  maintain 
that  leases  of  all  sorts  are  prohibited,  they  only  maintain^ 
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1806.  that  the  kind  of  leases  which  thej  are  pleased  to  call  atteu 
nations  of  the  property,  fall  under  the  general  prohibit* 
tions  contained  in  the  words  *  sell,  annailzie,  and  dispone.* 
In  order  to  make  out  thu,  they  undertake  to  .shew^ 
that  a  long  lease  is  an  alienation  of  the  property,  and  that 
there  being  a  prohibition  against  selling,  annailxieing,  and 
disponing,  there  is  thereby  a  prohibition  against  granting 
long  leases ;  and  by  way  of  confirming  this  argument, 
various  authorities  are  produced,  to  shew  that  a  longlease^ 
or  any  lease  beyond  19  years,  is  an  alienation  of  the  pro* 
perty.  Now,  in  order  to  answer  this  argument,  I  must  be 
permitted  to  call  your  Lordships^  attention  to  the  fixed 
and  certain  principles,  which  hare  long  been  considered 
as  perfectly  established,  in  the  construction  of  entails.  In 
general,  it  will  be  observed,  that  all  restraints  on  the  use 
of  property,  are  strictly  interpreted,  as  being  contrary  to 
natural  liberty  as  well  as  expediency.  They  are  limita« 
tions  and  restrictions  on  the  freedom  of  commerce.  Eve- 
ry man  is  presumed  to  have  the  unrestrained  administra- 
tion of  what  belongs  to  him ;  and  that  he  should  have  this 
power  is  highly  necessary  for  the  public  good.  Excepting, 
therefore,  in  so  far  as  he  is  restrained  in  this  particular, 
either  by  the  public  law,  or  by  the  title  under  which  he 
holds  it^  he  is  entitled  to  the  unlimited  exercise  and  dis« 
posal  of  his  property.  The  great  canon  of  entail  law  is, 
that  in  construing  entails,  particular  attention  must  be 
paid  to  the  word»  made  use  of^  in  imposing  these  fetters 
upon  the  free  management  of  property.  These  are  al- 
ways to  be  construed  according  to  their  plain  import,  and 
can  never  be  stretched  beyond  their  dear  and  obvious 
meaning.  It  is  unnecessary  to  illustrate  this  farther  after 
the  case  of  Duntreath.    It  was  there  decided  that  the 
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Word  heir  did  pot  include  the  dj^nee  or  {nstiiuitj  not-   1R06. 
withstanding  the  evident  intention  of  the  entailer,  which 
appeared  from  various  clauses,  and  indeed  from  the  na-  . 
ture  of  the  transaction  itself.'    It  was  farther  laid  down 
in  th^t  casei  that  the  wdrds  of  an  entail  ar^  not  to  be  coik 
st^ed  hy  presamptiohs,  or  explained  by  references  to 
other  parts  of  the  entail,  and  that  they  cannot  hj  con- 
atruction  be  made  to  signify  any.  thing  inconsistent  with 
their  true  and  proper    meaning.      Now,    in  order    to 
^pply  this  pirinciple  to  the  '  present  case,  it  Is  perfectly 
<;lear,  that  if  the  defenders  in  their  argument  have  got  no 
farther  length  than  a  mere  statement,  which  I  own  is  a 
probable  one,  that  the  grauter  of  this  entail  supposM  that 
the  heirs  of  entail  were  not  at  liberty  to  grant  long  leasee, 
-they  have  got  no  length  at  all.    I  don^t  know  that  there 
is  any  thing  in  the  entail,  to  shew  that  the  granter  had 
any  inteotioA  beyond  thd  words  of  it    I  dare  say,  bow^- 
ever,  he  meant  thkt  the  heirs  of  entail  were  j^nriiibited 
•from  granting  very  long  leases ;  but  ag^ee^le  to  the  rule 
which  has  been  established,  the  intention  of  an  entailer, 
let  it  be  ever  so  clear,  is  ndt  enough.    The  entail  is  not 
binding,  nnless  the  intendoq  be  express^  in  elear  and 
technical  words.   Where  thei^  is  only  roont  for  a  supposi- 
tioii  or  a  conjecture  arising  from  this,  that  Che  entailer 
would  have  been  extremely  inconsistent  if  he  had  not  in- 
tended to  restrain  the  heirs  of  entail  from  granting  long 
leases ;  where  your  Lordships  have  only  a  notion  or  an 
idea  of  your  own ;  where  you  are  obliged  to  guess  at  the 
entailer's  meaning;   where  you  have  not  even  eviden(5e  of 
his  intention  by  Improper  words^-^by  words  that  have  any 
meaning  at  all—- it  is  altogether  impossible  to  found  a  judg- 
ment upon  Mcfa  a  medium^  and  consequently  hold  that  this 
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1806    this  entail   contains    anj  prohibition  against  granting 
leases. 


But,  it  is  .said  bj  the  defenders  that  the  pnrohibition  is 
contained  in  the  clause  against  alienating.     Thej  do  not 
maintain  that  all  leases  ara  alienations*    They  admit  that 
leases  of  19  years  are  not  alienations ;  but  they  hold  that 
leases  for  a  longer  term  are  alienations.   Then,  npon  the  de- 
fenders^ own  admission,  we  are  to  enquire  upon  what  ground 
it  is  that  they  maintain  longer  leases  than  leases  for  19 
years  to  be  alienations.   How  comes  it  that  a  lease  for  80 
years  is  an  alienation  ?  The  defenders  seem  to  fancy  that 
they  hare  made  a  very  satisfactory  answer  to  this,  when 
they  say  that  a  long  lease  is  very  prejudicial  to  the  heir 
of  entail,  especially  if  it  be  granted  for  a  low  rent  and  a 
grassum.     This  no  doubt  is  a  very  prejudicial  transac- 
tion ;  but  although  the  defenders  could  shew,  thai  in 
loose  and  popular  language  it  were  to  be  considered  as  in 
some  reqiect  an  alienation,  it  does  not  follow,  that  in  proper 
technical  language  it  is  an  alienation.    Many  transactions 
that  heirs  of  entail  have  a  right  to  do,  are  extremely  pre- 
judicial  to  the  heirs  that  are  to  come  after  them ;   and 
although,  in  the  same  vague  and  popular  sense,  they  may 
be  said  to  be  alienations,  yet  they  are  plainly  not  struck  at 
by  the  general  prohibitions  against  selling,  annailaieing, 
and  disponing.     I  shall  again  the  read  the  words  of  the 
clause.     (RtadM  the  daiue.) 

I  do  not  find  here  any  good  reason  to  shew^  that  a  long 
lease  is*  an  dienation.  Oh !  but,  say  the  defenders,  it  is  an 
alienation,  in  so  far  as  it  is  prejudicial  to  the  hrirs.  But  a 
very  short  lease  may  be  more  prejudicial  to  the  heirs  tlia» 
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li  long  lease.  Suppbse  a  lease  granted  for  three  nineteen  1800. 
years,  and  that  the  tenant  stipulates  a  very  high  rent^- 
that  in  a  few  years  he  stipulates  an  addition  to  it— and  in 
a  short  time  a  still  farther  addition ;  while  to  compensate 
completely  for  the  great  length  of  the  term  of  thb  lease^ 
be  gives  a  rise  of  reht  at  each  prorogation.  In  the  sense 
of  the  defenders^  this  lease,  though  a  very  long  lease,  is 
not  an  alienation  of  the  property,  because  it  is  ^n  equal 
transaction,  in  which  the  tenant  pays  a  full  recompense 
for  the  benefit  of  the  long  term.  We  may  compare  thi^ 
lease  with  a  short  lease  of  19  years  for  a  low  rent  and  A 
very  high  grassum,  which  the  defenders  admit  not  to  be 
an  alienation.  In  this  case,  I  should  say^  in  popular  lan- 
guage, that  the  lease  for  19  years  at  a  third  or  fourth  of 
the  rent  was  extremely  prejudicial,  and  therefore  an  alie- 
nation ;  and,  on  the  other  hand,  that  the  long  lease  was  not 
an  alienation,  because  granted  for  a  full  and  adequate  con- 
sideration, not  only  to  the  granter  himself,  but  to  all  the 
keirs  who  are  to  come  after  him.  I  apprehend,  therefore, 
that  there  is  no  ground  in  principle  for  the  distinction  aU 
tempted  by  the  defenders ;  and  as  to  legal  authority  they 
seem  to  have  little  else  to  go  upon  than  what  are  mentioned 
in  the  printed  pleadings. 

The  first  of  these  is  a  passage  from  Craig,  as  to  the 
casualty  of  recognition ;  a  question  of  a  totally  different 
sort  from  the  present.  It  would  appear  that  Craig^s  opi- 
nion was,  that  the  vassal,  bygranting  a  long  lease,  sub- 
jected  himself  to  recognition;  and,  in  the  question  of  re- 
cognition, he  seems  to  have  thought,  that  a  long  lease- 
was  to  be  counted  with  alienations  of  the  property.  But 
tUs  can  be  perfectly  well  explained^  as  not  bearing  on  the 
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1806.    question  before  jour  Lordships ;  for  the  vassal  wasbounA 

bonajide  to  do  nothing  to  the  prejudice  of  the  superior  ;. 

and  therefore,  as  he  was  bound  not  to  alienate  by  one  sort 

of  title,  he  was  equally  bound  not  to  deprive  the  superior 

pf  the  benefit  of  the  feu,  by  a  delusive  conveyance  of 

another  sort,  under  another  name ;  and  Craig^4  opinion 

is,  no^  that  a  lease  is  an  alienation,  but  that  it  is  to  be 

held  as  an  alienation  in  the  question  of  recognition.     Hia 

words  are,  *  Quod  autem  de  alienatione  diximus,  idem* 

f  doctores  putant  de  longissimi  temporis  locatione,  nam 

}  eadem  &re  videtur  causa  ingratitudinis  prsecipue  si  ob 

f  imaginarium  pretium   aut  mercedem  locetur  feudum; 

*•  nam  locatio  longi  vel  longissimi  temporis  est  species 

"^  qusedam  aUenationis,  et  sub  alienatione  continetur ;   et 

*  fraus  fieret   legi,   nisi  et  locatio   longi  vel  longissimi 
'  temporis  simul  cum  alienatione  prohiberetur,  licet  Ion* 

*  gum  tempiis  definiatur  decennium.^  It  is  perfectly 
evident  what  the  meaning  of  this  passage  is.  Dur- 
ing the  subsistence  of  the  bona  fide  contract,  the  vassal 
was  to  do  notliing  to  the  prejudice  of  the  superior,  by" 
granting  long  leases  or  otherwise ;  and  a  lease  for  ten 
years  was  then  a  long  lease.  A  long  lease  was  considered 
as  an  attempt,  on  the  part  of  the  vassal,  to  deprive  the 
superior  of  his  right.  His  right  was  to  have  the  right  of 
recognition,  in  case  the  vassal  alienated.  Granting  a 
long  lease  was  doing  a  thing  equally  prejudicial  to  the' 
superior,  which  the  vassal  had  no  right  to  do  ;  and  there- 
£ot*e,  in  that  question,  a  taf;k  was  considered  as  a  species 
of  alienation.  But,  notwithstanding  this,  although  the  view 
taken  of  the  subject  by  Craig  were  as  the  defenders  have 
irished  to  represent  it,  it  does  not  appear  that  the  subsequent 
writers  on  our  law  adopt  the  same  doctrine.     Stair  does 
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>  Mot  My  that  a  long  tack  is  to  be  considered  as  of  the  same    1S06. 
nature  with  an  alienation  of  the  ieu.  And  this  leads  me  to 
take  notice  of  a  passage  quoted  firom  that  author  by  the 
defenders,  which  requires  some  correction— -<  Subinfi^uda* 

*  tion^  in  all  cases,  is  accounted^  alienation ;  and  where 

*  alienation  is  prohibited,  subinfeudation  is  understood,  and 
^  also  long  location^  This  would  go  to  show,  that  Stair 
thought  that^  long  location  inferred  recognition ;  but  it 
does  not  appear,  from  any  authority,  that  Stair  ever  wrote 
this  passage ;  for  it  is  not  to  be  found  in  any  edition  of 

^  his  works  published  by  himself;  it  is  only  to  be  found  in 
the  latter  work  edited  by  another  person.  I  shall  read  the 
passage  from  the  editioi>  1693:  '  It  is  much  debated 
^  among  the  feudists,  whether  by  subfeudation  recogni- 
tion be  incurred,  or  whether  it  be  comprehended  under 
alienation ;  because  in  tibrU  frudanmty  albeit  alienation 
of  fees  be  expressly  prohibited,  yet  in  the  same  place, 
as  Craig  observeth,  subfeudation  is  allowed,  because  by 
subfeudation,  neither  the  personal  prestations  betwixt 
superior  and  vassal  are  allowed,  seeing  the  vassal  con- 
tinues vassal,  and  liable  to  all  these ;  neither  is  the  real 
right  and  interest  of  the  superior  in  the  fee  itself  dimi- 
nished, but  he  hath  the  same  access  thereto  as  if  there 
had  been  no  subfeudation,  yet  subfeudation  in  all  cases 
is  accounted  alienation  : ,  And  where  alienation  is  prohi- 
bited, subfeudation  is  understood,  and  so  empl^teosisy  or 
feu  farm,  which  b  at  least  a  perpetual  location.^  And 
so  your  Lordships  see,  there  is  no  authority  for  stating 
that  long  location  inferred  recognition ;  and  it  will  nojt  be 
/Mud  that  there  is  any  direct  authority,  or  even  indirect 
^uthprity,  for  this  point  being  stated  by  Stair. 
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1806.  These  are  all  the  authorities  founded  on  by  the  Ae^ 
fenders ;  and  on  these  your  Lordships  are  told,  that  a  long 
lease  is  to  be  held  as  an  alienation.  In  fact,  there  is  not 
an  authority  quoted  to  your  Lordships  on  the  point  before 
you.  The  iniles  as  to  questions  betwixt  superior  and  vas- 
sal, where  not  only  alienations,  but  equivalents  to  alie- 
nation, were  prohibited — not  only  alienations  technically, 
but  alienations  in  a  popular  sense— can  have  no  earthly 
efTect  upon  this  case.  There,  alienations  were  of  the 
same  nature  as  alienations  on  deathbed.  The  rule  of  law 
there,  not  only  goes  to  a  prohibition  of  sales,  or  aliena* 
tions  of  the  estate,  but  of  all  other  things.  A  man  in. 
this  situation  cannot  even  dispose  of  his  moveable  pr»« 
perty,  if  he  bHngs  a  load  of  debt  upon  his  heirs.  Ex- 
actly so  it  is  with  the  superior  in  the  question  of  recog- 
nition, and  indeed  in  all  other  questions  with  the  sqpe** 
rior.  But,  in  an  entail,  it  is  iritwimi juris,  that  the  fet- 
ters, unless  expressly  and  technically  laid  on,  can  never 
be  supplied  by  any  equivalents.  Your  Lordships  are  not 
to  take  equipoUenta  ;  you  are  not  to  take  intentions,  and 
far  less  suppositions  as  to  intentions ;  you  are  to  take 
nothing  but  express  words.  Such  restraints  cannot  be 
implied ;  they  cannot  be  inferred ;  they  are  directly  con« 
trary  to  the  favourite  of  the  law— the  free  use  that  every 
man  is  entitled  to  make  of  his  property.  I  apprehend, 
then,  that  nothing  is  stated  to  induce  your  Lordships  to 
think,  that  an  alienation  includes  a  lease  of  any  descrip- 
tion. A  lease  is  merely  the  hiring  out  the  use  of  the  sur^ 
face  of  a  subject  for  a  certain  time,  and  for  an  equivalent 
in  the  produce,  or  in  money  as  the  value  of  the  produce* 
From  this  very  definition,  it  is  impossible  that  it  can  be 
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induded  in  the  general  probibitions  of  this  entail.    From   1606L 
the   manner    in    wbich  tbe    words  are  arranged  toge- 
ther, it  fliust  be  understood,  that  the  words  <  annailzie' 
and  <  alienate  ^  are  intended  to  point  at  an  alienation  of 
the  ptaperiy^  and  not  at  a  iocarkion  of  it. 

The  definition  of  idienation,  in  contradistinction  to  that 
of  location,  is,  that  alienation  makes  a  change  of  the  proper* 
ty ;  it  is  a  tranaference  of  the  property ;  the  person  alienat- 
ing has  no  longer  a  right  to  the  property ;  which  is  not  the  ef- 
fect of  a  lease.   These  are  the  definitions  in  the  law  of  £ng« 
land,  as  well  as  in  this  eonntry.  I  donH  doubt  but  alienatioa 
may  be  made  by  lease ;  an  alienation  of  a  lease  may  be  made 
by  lease ;  a  great  deal  of  the  property  of  England  is  held 
by  that  sort  of  title ;  and  when  it  is  said  that  a  man, 
having  the  property,  can  alienate  that  property  by  lease, 
the  meaning  must  be,  that  he  holds  the  property  by  lease^ 
and  can  theref(H«  alienate  it  by  lease ;  for  the  definition 
ef  alienation  is,  that  it  transfers  the  property  of  any  thing 
from  one  person  %o  anothen     It  is  just  the  same  in  the 
law  of  Scotland,  and  it  must  be  contradistinguished  from 
lease,  which  does  not  transfer  the  property,  either  in  one 
view  or  another.   The  property  of  the  soil,  with  all  mines, 
minerals,  marl,  &e  remain  with  the  landlord :  he  may 
work  all  these  upon  paying  surface-damages  ;  and,  even 
as  to  the  surface,  the  tenant  is  very  often  under  mai^ 
restrictions.    Again,  if  the  lands  are  overflowed,  or  e». 
vered  with  sand,  no  claim  lies  for  rent ;  which  shows  that 
the  property  remains  with  the  landlord  in  this  case.     Tbe 
landlord  has  abo  a  preferable  right  over  the  crop  for  his  rent^ 
The  crop,  in  fact,  belongs  to  him  to  that  extent     In  tha 
case  of  extraordinary  sterility,  the  landlord  roust  for^g^«f 
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1606.  abate  the  rent ;  and,  until  the  law  was  conrected  by  an  aei 

of  Parliament,  the  whole  moveables  belonging  to  the  tenant 

might  have  been  seized  by  the  landlord's  creditors,  to  the  ex^ 

tent  of  the  rent  actually  payable.     This  was  the  law  at  the 

very  time  when  it  is  said,  on  the  other  side,  that  a  lease  was 

held  as  an  alienation.   Farther,  tl^e  landlord  has  the  rights 

of  a  freeholder,  in  virtue  of  his  property  in  the  land.  He 

sits  and  votes  as  a  Commissioner  of  Supply  ;  he  is  liable 

in  ministers'  stipends,  repairs  to  the  <^urch,  manse,  and 

school  of  the  parish ;  and  although  the  tenant  is  liable  to 

poors'  rates,  this  is  in  virtue  of  a  special  statute.     In  all 

these  particulars,  the  rule  is  just  the  same,  whether  the 

lease  be  for  ten,  or  nineteen,  or  two  nineteen,  or  thieft 

lUneteen,  or  four  nineteen,  or  any  number  of  years. 

I  might  lay  before  your  Lordships  a  great  many  more 
^lustrations  of  the  same  kind ;  but  it  i^pears  to  me,  that 
from  considering  the  mere  definition  of  the  lease,  and  its 
effects,  it  is  impossible  to  hold  that,  by  prohibiting  aliens- 
tions,  leases  of  any  length  of  endurance  are  prohibited. 
Let  the  lease  be  long  or  short,  it  is  still  a  lease.  The 
landlord  still  retains  the  property,  and  it  depends  upon 
circumstances,  which  are  not  entitled  to  be  considered  in 
this  question,  whether  it  is  an  unfavourable  bargain  for 
the  landlord,  and  the  heirs  that  are  to  come  after  him,  op 
not.  Therefore  I  submit,  that  there  is  no  ground  for 
maintaining  any  of  the  propositions  held  by  the  defend- 
ers, either  upon  the  general  prohibitions,  or  the  special 
clause  of  the  entail. 

.  In  fact,  it  has  been  so  found  in  several  cases  decided  by 
jjTpur  Lordships.    I  shall  only  take  notice  of  th^  case  oC 
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liCsUe  against  Orme ;  and  I  submit  that  your  Lordships    1800. 
Cannot  decide  this  case  against  the  Duke  of  Queensbeny, 
without  reversing  the  judgment  there.     I  need  not  refer 
to  the  case  of  Einnaird,  &c. ;  but  I  shall  state  generaUj 
the  circumstances  of  this  case. 

« 

Thb  was  an  entail  containing  all  the  usual  clauses,  and, 
in  particular,  positive  prohibitions  against  selling,  annail- 
sieing,  and  disponing.  Notwithstanding  of  these  prohi- 
bitions, Leslie,  the  proprietor,  who  was  obliged  to  Orme, 
granted  him  a  lease  for  seventy-six  years,  at  an  under  rent, 
and  for  a  considerable  grassum.  After  this,  Orme,  with- 
out renouncing  this  lease,  accepted  of  a  prorogation  of  it 
from  Leslie  of  three  nineteen  years,  for  which  a  small 
grassum  was  given,  I  think  about  L.25.  The  question 
came  before  the  Court ;  and  they  adhered  to  an  interlo* 
cutor  of  Lord  Covington,  laying  down  the  law  in  general 
terms,  and  finding  such  a  lease  not  comprehended  within 
the  prohibitions  of  the  entaiL  The  second  lease,  or  pro- 
rogation,  was  indeed  reduced,  upon  a  special  ground, 
namely,  that  it  was  not  good  against  singular  successors, 
not  having  been  followed  by  possession.  Here  we  have 
nothing  to  do  with  it ;  because  this  lease  is  granted  by 
the  heir  of  entail,  who  is  alive,  and  the  tenant  is  either 
in  possession,  or  may  be  in  possession. 

It  has  been  said  on  the  other  side,  as  to  this  case,  to 
show  that  it  does  not  apply,  that  the  leases  were  granted 
by  way  of  security  for  money  which  Orme  had  advanced  in 
a  lawsuit,  by  which  the  estate  itself  had  been  secured  to  a 
certain  series  of  heirs,  of  whom  the  pursuer  was  one,  a|id 
9rho  might  justly,  therefore,  be  considered  as  barbed  from 
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1806.  insisting  in  the  challenge. '  This  circumstance,  howeyer^ 
had  not  the  smallest  weight  with  the  Court.  It  is  not 
even  alluded  to  in  the  general  interlocutor  bj  which  the 
lease  was  sustained. 

As  to  Orme^s  having  been  at  great  expence,  Orme  was 
never  allowed  to  go  into  th^  Evidence  of  his  having  made 
any  advance  for  Leslie.  This  circumstance  was  never 
taken  into  consideration  at  all.  Orme  might  have  paid  out 
L.  9000,  or  90,000,  it  was  all  one,— Leslie  was  just  his 
debtor  for  the  money,  and  upon  his  death,  the  heir  of  en- 
tail had  nothing  to  do  with  it.  From  the  way  in  which 
this  case  is  stated  by  the  defenders,  it  is  impossible  to  see 
the  true  relation  in  which  it  stands  to  the  present ;  for 
they  state,  that  by  the  tenor  of  the  deed  of  entail,  in 
place  p{  a  prohibition  to  grant  leases,  there  was  a  clause 
specially  empowering  the  heir  of  entail  to  grant  leases 
without  any  limitation  in  point  of  time,  and  even  with  di- 
minution of  the  rental.  From  this  statement  your  Lord- 
ships would  be  led  to  suppose,  that  there  really  was  such  a 
clause  in  thb  entail ;  but  the  fact  is  that  there  was  none 
such,  and  the  matter  is  sufficiently  explained  by  the  defend- 
ers themselves.  In  this  case  there  were  two  entails,  the  first 
contained  a  special  prohibition  to  set  tacks  with  diminution 
of  the  rental ;  but  by  a  subsequent  deed,  the  entailer  dis- 
pensed with,  and  annulled  thii  clause,  just  as  if  it  had 
never  been  inserted ;  f6r  the  defenders  expressly  state,  in 
their  information,  that  a  prohibition  against .  granting 
tacks  which  had  once  been  inserted,  was  expressly  abro- 
gated and  taken  away.  The  case  in  fact  just  amounts  to 
this;  by  the  first  entail  there  was  a  prohibition  against 
granting  tacks ;  and  by  the  second^  the  prohibition  waf 


|recallecl»  thereby  leaTing  the  entail  without  way  clause  «t  1800. 
all  prohibiting  leases.  In  short,  it  is  not,  as  the  defenders 
have  stated  it ;  there  was  no  allowance  here  to  grant  tacks 
of  any  sort ;  on  the  contrary,  there  had  previously  been 
a  prohibition  to  grant  tacks  by  the  first  entail,  which,  by 
the  second,  was  entirely  annulled,  in  the  same  way  as  if 
the  first  deed  had  never  contained  such  a  clause,  in  which 
ease  the  second  clause  would  have  Been  altogether  unne- 
cessary. It  was  only  necessary  because  the  entailer  wish- 
ed to  revoke  the  first  clause,  and  therefore  I  apprehend  that 
nothing  can  be  clearer  than  that  this  decision  was  a  gene- 
ral one,  upon  an  entail  containing  general  prohibitions 
against  selling,  alienating  or  disponing ;  but  containing 
no  particular  prohibitions  In  this  case  the  Court  sus- 
tained a  lease  for  seventy  six-years.  If  they  sustained  a 
lease  for  seventy  six-years,  it  would  be  difficult  to  show^ 
that  if  the  decision  is  good  in  the  case  of  any  entail,  it 
ahould  not  be  good  in  the  partici^lar  case  now  before  your 
Lordships.  No  distinction  can  be  made  between  them. 
When  a  lease  comes  to  be  just  the  same  thing  with  a  per- 
petuity, it  is  said  that  it  must  be  considered  as  a  different 
thing  from  a  lease  which  is  something  less  than  a  per- 
petuity. It  must  be  admitted,  in  point  of  fact,  that  a 
ninety-seven  years  lease  is  more  a  perpetuity  than  a  seven- 
ty-six years  lease;  but  notwithstanding  of  thb,  a  lease 
for  ninety-seven  years  is  not  equal  to  a  perpetuity,  either 
in  the  abstract,  or  in  any  particular  view.  The  diffe- 
rence is  extremely  trifling,  if  we  are  to  calculate  the  value 
of  the  annuities,  but  as  a  lease  for  seventy-six  years  doea 
not  come  up  to  a  perpetuity,  neither  does  a  lease  of  nine^ 
ty-seven  years.  It  requires  a  lease  for  a  hundred  years  to 
«ame  so  near  to  a  perpetuity,  as  to  be  held  equivalent  ta 
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1806.  it.  There  is  a  difference,  and  I  believe  it  is  tliis,  tlat  # 
perpetual  annuity  is  worth  twentj  years  purchase,  where^ 
jBs  an  annuity  for  ninety-seven  years  is  worth  sometiiing 
Jess..  This  is  attended  to  in  calculation,  and  is  unifbnn^ 
iy  deducted.  If  it  is  a  perpetual  annuity  of  L.  100  a 
year,  it  is  worth  L.  2000 ;  but  an  annuity  of  L.  100  a 
year  for  ninety-seveq  years,  is  worth  only  L.  1985^  com^ 
ing  very  near  in  pActice  to  the  value  of  a  perpetuity* 
Sui  an  annuity  for  ninety-seven  years  does  not  come  up  t» 
it  any  more  than  an  annuity  for  seventy-six  years ;  and 
therefore  if  the  rule  is  to  be^iplied  to  this  case,  I  say* 
that  a  tack  for  seventy-six  years,  in  point  of  principle,  is 
just  as  much  a  perpetuity  as  a  tack  for  ninety-seven  yeara. 
In  short,  supposing  a  distinction  between  long  and  s^ort 
tacks,  the  one  being  alienations,  and  the  other  not  being 
Venations,  it  is  impossible  that  your  Lordships  can  strike 
the  line  at  tacks  of  ninety-seven  years.  You  must  go  a 
little  farther ;  your  predecessors  did  not  strike  it  at  seven* 
ty-six  years,  and  you  cannot  do  it  at  ninety-seven.  If  you 
«re  to  adopt  this  argument,  and  to  apply  it  to  a  lease  for 
ninety-seven  years,  it  is  impossible  for  you  to  draw  a 
line  at  all  betwixt  tacks  which  are  to  be  held  as  aliena^* 
tions,  and  tacks  which,  though  long,  are  not  tobe  held 
as  alienations.  I  should  suppose  that  you  would  not  hold 
that  a  lea^  for  twenty  years  is  an  alienation,  neither  can 
you  hold  that  a  lease  for  seventy-six  years  is  an  alieoa^ 
tion,  after  the  decision  in  the  case  of  Orme ;  and  if  yoa 
cannot  hold  a  lease  for  seventy-six  years  to  be  an  aliena<- 
tion,.  it  is  equally  clear  that  the  line  cannot  be  struck  at 
ninety-seven. 

'    Before  concluding,  I  wish  to  recal  your  Lordships^ 
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Mllectioo  to  the  true  state  of  this  case.  This  is  an  en-  1808. 
tail  which  must  be  strictly  interpreted :  in  order  to  pro- 
duce fetters,  we  must  have  some  technical  expressions ; 
and,  therefore,  although  a  lease  for  one  hundred  or  two 
Jiundred  jears,  were,  to  all  practical  purposes  equivalent 
to  an  alienation,  jetj  if  your  Lordships  hav^e  not  this 
technically  prohibited,  it  is  impossible  for  you  to  extend 
the  terms  of  the  entail.  Your  Lordships  know,  that 
where  it  is  perfectly  clear  that  the  entailer  intended  to 
prohibit,  it  is  not  sufficient.  This  was  found  expressly 
in  the  case  of  Hume  of  Argaty.  It  is  not  enough  to 
argue  that  this  was  a  disposition  or  alienation  and  there<- 
fore  that  it  was  ^comprehended  under  the  general  prohi* 
bitions ;  the  thing  which  was  done  was  not  technically 
prohibited  by  the  entailer;  and  therefore  though  an  equi- 
valent was  done,  yet  your  Lordships  cannot  interpose  your 
authority  to  extend  the  fetters  of  th^  entail. 

Mk  solicitor  GRNBRAL  (BLAfB.) 
(  For  the  Defendert^y 

This  question  is  insisted  in  by  the  Duke  of  Queens- 
berry,  and  relates  to  a  very  important  question  of  law. 
It  is  fortunate  that  his  Grace  has  not  only  brought  the 
question  before  this  Court,  but  has  done  it  in  the  fairest 
manner.  He  has  not  endeavoured  to  i)void  the  general 
question  of  law  by  any  enumeration  of  specialties,  nor 
to  shelter  himself  under  the  protection  of  a  bonajide  third 
party.  He  comes  forward  propria  persona^  as  an  heir  of 
entail,  holding  a  large  estate  subject  to  certain  limitations 
enumerated  in  the  deed ;  and  he  tells  your  Lordships 
thatj  notwithstanding  of  these  limitations  he  h^  taken 
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1806.  it  upon  him  to  grant  a  lease  of  a  coMiderable  fann^ 
to  a  man  of  the  name  of  Welsh,  for  no  less  a  period 
than  ninet j^seven  years ;  and  he  farther  admits,  that  he 
granted  the  lease  at  a  rent  considerably  under  the  value 
of  the  lapds ;  for  he  states  that  he  received  a  large  gras- 
0um,  which  is  now  in  his  pocket ;  so  that  he  not  onij 
grants  a  lease  which  is  to  exclude  the  substitute  heirs  . 
for  near  a  century  from  the  natural  possession,  but  he  has  ' 
also  contrived  to  draw  the  rents,  at  least  part  of  them, 
for  a  century  to  come.  What  your  Lordships  have  H 
therefore  to  consider  is,  the  particular  ipedtificii  in  this 
case ;  namely,  a  lease  enduring  for  the  space  of  ninety* 
seven  years,  granted  in  consideration  of  a  large  grassum 
pocketed  by  the  granter  of  the  lease.  It  is  impossible  to 
lay  this  circumstance  out  of  view  at  advising  this  cause ; 
but  in  aligning  it,  I  shall  lay  out  of  question  the  consi- 
deration of  the  grassum,  and  shall  confine  myself  to  the 
extraordinary  endurance  of  the  lease.  I  submit  that  it  is 
a  lease  such  as  no  heir  of  entail  has  a  power  of  granting. 

In  taking  a  general  view  of  this  base,  it  is  necessary  to 
premise,  that  with  regard  to  the  purpose  or  object  of  mak- 
ing a  strict  entail  there  can  be  no  sort  of  doubt ;  the  ob« 
ject  of  every  strict  entail  is  simply  this,  to  secure  an 
estate,  not  only  the  property  of  it,  but  the  beneficial 
use,  possession  and  administration  of  it,  to  a  particu- 
lar family,  or  a  series  of  heirs,  all  of  whom  are  to  hold 
it  and  take  the  use  of  it  successively,  but  under  this 
limitation ;  that  they  shall  not  be  empowered  to  encroach 
Upon  the  possession  of  the  succeeding  heir.  Both  the  pro- 
perty and  the  use  of  the  estate  are  intended  to  pass,  and 
be  transmitted  through  the  whole  course  of  persons  calMI 
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• 

lijr  tbe  entailer  to  the  fuocessaiNW     There  is*  one  poiat  1806. 
OB  which  I  shaU  aot  difier  firem  IheeeMBsel  fi>r  the 
Duke  of  Qtieepgbegryy  vis.  that  eataila  do  not  ortireljF 
rest  upon  the  aai  I68&1  I  remenber  of  onoe  hariog  a  di£« 
iereot  opinkMiy  aad  etaiiBg  it  to  the  Court  iB*a  questjoii 
which  oecwred,  as  to  whether  aft  entail  eonld  be  executed 
without  the»a«thocity>  of  the  aot  1686«     The  perticuhHi 
point  tto4er  eoaaidert tioa  wa^  whether  an  entail  excluded 
the  tercet  and  after  a  hearing: in  presencei  tbe  ease  waa 
decided  ag^inat  ine»    The  argument  which  I  submitted  to 
tbe  Court  wa%  that  i£  there  was  no  aidJMMrity  for.  eotatti 
but  the  act  1695,  there  could  beno^aock  thing  aa  tbe  ex^ 
dusioa  oC  thci  terce ;  the  terce  does  not  arise  firooii  tbe  act 
and  deed  of  tbe  pfuiy,  fartb^than  tbis«  the*  it  .reanlta 
from  his  takinc  a  wiftt    It  is  dfe  aet  of  the  law  after  the 
marrii^^  and  therefore^,  under  the  statute  tbe  exokisieii  of 
the  terce  is  null  and  void^    But  the  answer  that  was  iMdtf 
was,  that  it  was  a  total  mistake^  to>  suppose  that  thfr  r^ 
Udkj  of  entails  was  founded  on  tbe  act  168&    They  e«« 
isted  long  before,  and  were  well  known  in  tbe  common 
law  of  Sootland,  and  the  act  1065  only  estaUisfaed  eertain 
wise  regulations  in  regard  to  tbei&     In  conslderiog  the 
sul^t  of  entails  before  the  act  1686^  it  naturally  oceurs 
to  us  to  enquire  in  what  manner  they  were  made  at  that 
period.    Were  it  possible,  according  td  the  principles  of 
the  law,  to  rest  a  liferent^  or  any  other  right  short  of  pro- 
perty, in  the  hfeir,  then  the  thing  might  have  been  done ; 
as  the  heir  in  this  case  could  exert  no  right  of  pfoper^^ 
ty ;  and  according)|y  this  expedient  appears  Uh  beae  sugf 
gested  itself  to  some  of  tbe  lawyers  of  that  time  ;  but  it 
was  Tcry  soon  disco¥ered,  that,  according  to  the  feudal 
principles  of  the  law  of  Scotland,  thb  wm  impossihla^  has 
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1806.  caase,  bj  the  law  tbey  woold  be  held  to  be  fens ;  therefore 
it  was  necessary  to  devise  some  other  mode ;  and  the  otAy 
way  that  occurred,  was,  holding  the  right  of  property  to 
be  in  the  heir  in  possession,  to  pat  him  under  certain  limi- 
tations as  to  the  use  of  it  Accordingly,  before  the  act 
1685,  entails  were  constmcted  upon  this  plan,  with  ail  the 
usual  clauses.  The  act  as  to  the  mode  of  ccmstructing 
entails  made  no  difference :  it  allowed  every  proprietor  of 
land  to  make  them ;  but  as  to  the  form  of  clauses  and 
mode  of  wording  them,  the  act  is  oom|Jetely  silent ;  the 
form  of  these  prohibitory  rules,  which  are  the  bans  of  the 
entaU,  was  left  entirely  to  the  judgment  of  the  party  en« 
tailer,  or  of  the  men  of  business  whom  he  employed. 
When  a  person  was  to  onnstruct  a  prohibitory  clause^ 
there  were  just  two  possible  ways  in  which  it  could  have 
been  done,  either  by  inserting  a  special  enumerationof  every 
kind  of  act,  deed  or  transaction,  of  whatev^  nature,  thai 
could  possibly  occur,  or  be  figured  by  any  counsel  (M*convey- 
ancer  ;-«to  construct  a  complete  catalogue  of  them,  and  to 
declare,  that  it  should  be  unlawful  for  the  heirs  of  entail 
to  do  any  one  of  them.  This  was  phinly  impracticable, 
and  therefore  the  only  other  mode  was  to  insert  in  the 
clause  such  general  terms  as  in  the  common  law  language 
of  Scotland,  do  include  all  the  acts  meant  to  be  pnddU 
bited. 

Can  any  nuin  say  that  he  can  give  a  complete  enumera^ 
tion  of  every  deed  that  can  deteriorate  the  estate  ?  If  any 
man  was  ever  so  foolish,  as  to  tiiink  that  he  could  dp  so, 
and  were  to  proceed  to  frame  such  a  list,  five  minutea 
1r<iuld  show  him  that  he  was  wrong;  it  would  only  be 
nctassaiy  to  look  at  his  ii0t«    An  entail  of  this  kind  ne« 
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^r  existed — iC  Was  never  tried— -a  special  eoumeration  1806. 
was  never  giveii,  nor  attempted  to  be  given ;  and,  there* 
fore,  fnun  ne^ssity,  every  person  who  makes  an  entail^ 
adopts  the  other  plan  of  taking  sueh  generat  expressions 
as  he  conceives  will  prohibit,  in  the  construction  of  the 
law,  every  thing  that  may  harm  the  enjoyment  of  thi 
fatate,  which  h^  means  to  pass  in  succession  to. all  the 
heirs  of  entpdl:  The  words  used  in  the  prohibitory 
clause  of  this  entail,  are  general  terms,  and  which  one 
should  have  imaginied  were  the  best  of  all, '  It  was  thought^ 
that  nothing  could  be  better  than  to  adopt  the  identical 
ezpressioas  of  the  aci«  sell;  alienate^  and  dispone.  .  It  has 
been  made  a  question,  what  is  the  meaning  of  the  word 
alienate.  What  I  maintain  is,  that  to  alienate,  or  an- 
nailzie,  ik  not  the  name  of  any  on^  dfed  whatever^  I 
never  saw  a  deed  called  an  alwuUuM  iu  my  life(  ther« 
is  no  such  thing.  In  all  the  style  books  (hat  ever.Wtee 
writtep^  there  is  not  one'  transaction  to  whicb  tlicf  name 
of  alienation  was  ever  properly  gi vte.  |t  is  entirely  a 
general  term,  and  nUy  comprehend  Md  iofioSte  numbeif 
of.  things.  The  import  of  a  deed  in  fact  is  liot  to  bd 
gathered  from  the  name,  but  froin  the  substance.  You 
cannot  look  at  the  name  of  the  deed,  but  you  toast  con« 
sider  only,  whether  it  has  the  effect  to  convey  and 
make  over  any  substantial  right  in  the  estate ;  and  if  so; 
yon  must  reduce  it  and  set  it  aside  afccoMingly.  It  ha^ 
been  said,  that  the  term  alienatioii  is  only  applicable  to 
transferences  of  the  property.  So  far,'  however,  fron» 
holding  this  doctrine  to  be  good^  I  maintain,  thM  there 
saay  be  an  eiliBCtual  dienation  in  law»langttage,  when 
there  b  no  trwsference,  and  that  the  property  may  be 
irasisfnred  without  any  snbstantilftl  alienation  at  all ;  fov 
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1806.   exaoipkv  an  heir  of  mtail  maj  grant  a  lease^  for  100  or 
900  yeoTBy  at  anj  rest  be  pleases :  or  let  me  muppote^ 
that  be  Icta  it  at  the  highest  rent  he  can  get ;  that  he  ae- 
eompenies  it  with  anether  deed,  a  personal  assigmneBt 
of  the  rents^  ia  fitvoiir  of  any  series  of  heirs  he  pleases ; 
hi  this  case>  the  propertj  remains,  but  it  is  good  for  no* 
thing  at  ail ;  and  in  this  wqr  the  sribtantiid  right  and 
enjoyment  of  the  estate  is  conveyed  away  to  another 
person ;  and  yet  there  is  here  no  alienatkniy  because  the 
fall  right  still  remains  with  the  proprietor ;  and  the  heir 
of  entail,  atcording  to  the  aigmaent  on  the  other  side. 
Most  be  ^17  well  satisied  to  take  the  estate  wider  these 
eirenmstances. 

« 

Agdn,  the  peoperty  may  beaKenaled  widioiit  any  sab* 
staalial  eon^yaaee  at  aU.  Not  aMoiy  yeara  1^^  nHny 
aoMemen  and  gentlemen  in  every  county  in  Scethmd 
idienated*  their  estates,  faecause  they  gm^ed  coavqranoes 
of  the  property,  aad  other  gentlemen  gat  the  property ; 
bat  what  had  they?  I  alfaida  to  the  potttioal  cases 
from  R^frewshire,  in  winch  the  law  called  these  rights 
fictitious  estates ;  and  the  disponees  got  nothing  but  the 
paper  and  the  parchment.  The  proprietor  lost  nothing ; 
he  remained  proprietor  to  all  intents  •  and  purposes* 
But  still  there  most  unquestionably  was  an  alicnatian. 
Whether  any  deed  bem  alienation  or  not,  depends 
not  upon  the  ferra^  bat  upon  the  sense  and  the  sab- 
stance  of  the  thing  that  is  done.  I  doa'^t  know  aay 
thing  that  may  not  be  termed  an  alienation.  For  io^ 
stmoe,  a  right  of  servitude  may ;— a  man  mwj  grant  a 
perpetual  servitude  of  pasturage  to  another,  owr  his 
Hrfiote  property.    In  this  ease  the  property  still  jwmains. 
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in  the  eje  of  the  law,  ia  the  person  of  the  ori^nol  pro-  1806. 
prietor ;  but,  in  point  of  substance,  enjoyment  and  every  '^  » **^  \ 

practical  benefit  arising  from  the  subject,  it  belongs  to 
the  proprietor  of  the  servitude ;  and  yet  tiiis  is  not  an 
alienation ;  because  the  property  is  only  conveyed  by  way 
of  servitude.  Wliat  I  maintain  is,  that  whether  a  lease 
is  an  alienation  or  not  depends  on  the  nature  of  the 
lease.  A  lease  for  the  common  term  is  no  alienation.  It 
is  an  act  of  ordinary  administration.  A  lease,  sadi  as  any 
man  ever  granted  in  the  administration  of  his  own  estate, 
that,  I  do  maintaia  is,  in  law  language,  no  alienation. 
This  comes  to  be  a  matter  of  authority  altogether.  The 
meaning  of  words  is  fixed  by  usage,  by  the  use  of 
lawyers,  the  authority  of  acts  of  Parliament,  or  other  le- 
gal transactions.  The  material  point  therefisre,  is,  whe« 
Iher,  in  the  language  of  the  acts  of  Parliament,  or  of  the 
common  law,  a  lease,  granted  fi>r  an  endurance  £eu*  be-> 
yond  the  period  for  which  ordinary  people  grant  leases,  is 
an  alienation  or  not. 

» 

Now,  as  to  this,  I  hold,  that  wherever  alienation  is 
prohibited,  either  by  the  nature  of  the  tenure,  or  by*a  deed 
of  limitation,  or  in  any  other  way,  such  alienation  is  un- 
derstood to  comprehend  long  leases ;  the  party  prohibited 
from  granting  the  one  b,  eo  tpso,  barred  from  granting  the 
other.  This  pervades  every  branch  of  the  law.  It  ap- 
pears in  particular  from  the  law  that  regulate  the  estatei 
of  the  Sovereign.  In  Scotland  the  Crown^s  estate  was 
anciently  vested  successively  in  the  King  for  the  time  be* 
ing,  with  ample  powers  of  disposal,  without  any  restraint 
whatever,  and  this  was  formerly  exercised  pretty  liberal* 
ly ;  at  length  it  was  found  expedient  to  entail  the  proper^ 
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1806.   tj  on  the  Crown,  and  to  disable  the  King  from  alienat^ 
ing. 

The  first  of  these  acts  waft  in  the  reign  of  James  II. 
]|4i5,  c.  41,  annexing  certain  land^  to  the  Crown,  and 
declaring  them  to  be  unalienable  This  act  is  an  entail 
by  the  Legislature ;  and  your  Lordships  will  see  bow  this 
Farlianientary  entail  has  been  framed.  '*  And  albeit  ii 
'  happens  our  Soveraine  Lord  that  now  is,  or  onie  of  his 

*  Buceessours)  Sings  of  Scotland,  till  ahnaly  or  dispone 
^  upon  the  lordshippes  and  caLstelles  annexed  to  the  Crown, 

*  as  is  before  said,  that  alienation  or  disposition  sail  be  of 
<  nane  availe /*  Here  is  a  prohibitory  clause,  thai  the  Crown 
shall  not  annailzie  or  dispone.  The  question  then  oc- 
curs, whether  the  Crown  was  at  liberty  to  grant  long 
leases  or  not ;  and  it  is  certain  that  the  prohibition  wai 
understood  to  strike  at  long  leases. 


Sir  George  M^Kenzie,  in  his  observations  on  this  sta- 
tute, states,  *  This  is  the  first  formal  act  of  annexation  ; 

*  and  though  it  bear'  only,'  that  it  shall  not  be  lawfuf  to 

<  the  King  to  annailzie  any  part  of  his  annexed  property 
'  in  fee,  heritage,  or  frank  tenement,  without  consent  of 

<  Parliament,  yet  this  extends  to  long,  tacks,  for  it  is  not 
^  lawful  even  to  let  long  tacks  of  the  annexed  property  ; 

*  and  if  it  were,  then  the  design  of  annexation  might 

*  easily  be  eluded,  and  the  Crown  impoverished.^  Your 
Lordships  see,  that  while'he  is  here  talking  of  the  meaning 
of  the  word  alienate  used  in  the  act  of  Parliament,  he  telb 
you  very  plainly,  that,  even  in  the  case  of  the  Crown,  a  pnv 
hibition  to  alienate  was  held  as  a  prohibition  against  long 
leases ;  that  is,  leases  beyond  the  ordinary  term. 
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I  may  also  refer  to  the  act  of  annexation  passed  after  1806. 
the  rebellion  in  1745;  although  there  was  nothing  in  that 
.•act  levelled  against  the  power  of  the  Crown  to  grant  leases, 
.yet  the  word  alienate  being  nsed,  it  was  held  that  thb 
would  extend  to  leases ;  and,  therefore,  a  clause  was  in- 
troduced into  the  act,  empowering  the  commbsioners  to 
.grant  leases  of  a  certain  description ;  which  shows  that 
the  act  of  annexation,  as  then  understood,  would  have 
barred  leases  without  such  clause. 
• 

There  is  another  case  of  alienation  which  I  think  a  very 
strong  one,  namely,  the  case  of  alienation  prohibited  by 
•  the  nature  of  the  feudal  tenure,  which  took  place  with  re- 
.gard  to  ward-holdings.    The  vassal  was  prohibited  from 
alienating  the  feu,  in  order  that  the  superior  might  not 
be  deprived  of  a  sufficiency  of  land  for  the  maintenance  of 
a  vassal.    This  sufficiency  was  fixed  to  be  one-half.    Sup- 
posing then,  that  a  vassal  grants  a  long  lease,  such  as  a 
lease  for  ninety-seven  years,  which,  if  'sustained,  would 
defeat  the  right  of  the  superior  as  well  as  an  aliena- 
tion;  could  this  be  defended  by  any  reference  to  the 
.  mere  form  of  the  conveyance.    In  the  feudal  sense,  it 
is  laid  down  by  Craig,    that  a  ten  years   lease  is  a 
long  lease;  and  that  long  leases  were  alienations  to  the 
effect  of  creating*  a  forfeiture  against  the  vassal  by  the 
act  of  the  law.    The  nature  of  the  tenure  created,  in  this 
case,  the  strongest  possible  entail ;  and  it  was  held  that  a 
long  lease  was  to  be  considered  as  an  alienation,  even  to  * 
the  effect  of  subjecting  the  vassal  to  a  forfeiture  of  a  penal 
.jiature. 

.     With  (his  doctrine  of  Craig,  Lord  Stdr  also  coincides ; 


440  THC  cASk  or  van  bokb  4>r  ^enfiiMMuir, 

1806.  iittt  U  is  taid,  tfaat  tlie  wMds  quoted  by  'Ae  ie&ioiier$ 
from  Lord  SUir  4ire  sot  in  the  -edition  of  hl§  woiks  firA 
.piMitbed.  B«t  we  taicm  that  Ike  wrHteM  addkiow 
wbich'lie  had  nade  ta  the  origwal  wMukj  Mibseqwent  tp 
iit  fint  puMicfidoii,  wore  put  into  ike  hands  of  Kr  Gor- 
don and  Bir  WiUiam  Pidteney.  Thew  gMdamcn  had 
the  whole  obs«*vatioM  aod  maniMoipt  notes  of  tiw  author, 
Arom  which,  along  with  the  firrt  Ymrk^  diej  weK  to  coon- 
pile  what  they  considered  to  ))e  a  gqod  Litton ;  «nd  your 
Lordships  have  the  authority  of  the  editor,  that  this  was 
a  good  edition.  It  is  not  navdy  the  opimB  of  Sir  Wil- 
liam E^ukeney  that  is  here  in  .question,  it  is.  Us  fidelity' 
as  an  editor.  He  is  here  as  a  witness,  teUing  your  Locd- 
Aips  tiiat  he  has  inserted  the  words  upon  tfae4Mithari]^  of 
manuscripts. 

Another  case  of  alienation  prohiUtod  an  these  ¥ePf 
words,  is  the  case  of  atienations  on  de«th4Md.  The  word 
alienation  is  used  to  repress  such  coovseyances  m  ott  tiie 
old  authorities,  in  the  statutes  of  WiUiam  the  Lion,  and 
in  the  books  of  Rtgiam  MejeaUUtm^  in  which  the  expros- 
sions  are  uniformly  prohibitions  aUmare  t€rva».  Notwtth- 
standing  of  this,  aocordiag  to  the  argument  sow  main- 
tatned,  a  lease  granted  on  death-bed  must  be  krfd  not 
to  be  an  alienation.  This  point,  however,  was  tried  in 
the  case  of  Christison  d.  Kerr;  and  the  decision  gives 
exactly  the  doctrine  that  weighed  with  «Uie  Court.  ^  A 
'  <  tack  for  three  nineteen  years  of  the  grenter'*s  whole 
<  estate,  done  upon  doath-bed,  though  atleged  to  be  for 
'  an  adequate  rent,  was  reduced;  it  being  pled,  that 
^  though  a  tack  for  a  moderate  endurance,  granted  upon 
.<  death-bed,  may  subsist)  ay  bekig  an  act  of  ordinaiy  ad«. 


-f  InAMitBatMn,  a  taek  fiir  ithne  nineteni  jtmn  it  s  iptBcies   IMC 
f  nt  aliioaiian  vUch  caaiuit  lie  grantedl  opon  deBtli4ied : 
<  Deatmber  ITSa,  Cfamtuoa  v.  Kerr.'    Here  the  CMit 

•^deoieoed,  that  a  lease  |;ranted  on  deatli-bed  fer  ibree  Bicie. 

•teeo  ye«rs  was  an  alienatioo ;  and  jneC  we  are  told,  4het 
a  lease  Cor  Are  aiqetten  years  iaaot  an  alienation. 

Another  case  of  alienation  prohibited  is  found  in  the 
act  1481, 4lisabling  peiions  indebted  from  alienating  thetr 
estates,  to  thepn^udiee  of  their  creditors.  And  what  is 
particularlj  to  be  tiotlced  in  diis  statute  is,  that  net  a 

'  wiord  16  eaid  as  to  grantittg  leases :  there  iB  not  a  single 
syllable  from  the^one  end  of  the  act  to  the  other,  bjr  which 

» a  debtor  is  disabled  fiooi  granting  leases ;  and  yet  the 

•greatest  of  our  lawyers  lays  it  down  as  dear  law,  that 
althoagh  leases  are  not  mmunarim  prohibited,  thej  ere 

'comprehended  under  the  general  expression  of  alienating. 
Suppose  a  question  were  to  arise  upon  the  eenstraetion  of 
the  act  M96,  as  to  this  point.  If  a  man,  within  rixtj 
days  of  his  bankruptcy,  wer«  Xo  grant  a  lease  of  his  estate 
to  any  one  of  his  credUtors,  could  your  Lordships  lisfen  to 
an  J  argument,  that  he  was  not  banned  by  the  woMs  of 
the  rtattite  irom  granting  kases,  as  thej  oni j  xeiated  to 
alienations  f 

There  ts  another  instance  thataeems  to  bear  vtrj  strong- 
ly upon  this  ques^n,  namely,  where  a  prohibition  to  alie- 
nate  is  created  by  legal  diligence,  that  is,  in  the  ease  of  inhi- 
bition.   Lord  Stair  gives  a  style  of  an  inhibition,  warning 

'  the  debtor,  that  he  nowise  put  away  any  of  his  goods  or  eC- 
fects ;  that  he  make  no  private  alienation,  &c.   N€>t  a  word 

*  is  said  as  to  hkr  granting  leases.     }  shaH  just  put  the  case. 


1806.  tint  ft  Bunsefred  with  an  iflUbiticm  were  the  vaynntd^ 
to  grant  a  lease  for  900  jean,  at  a  small  reot  or  a  great 
rent,  or  any  rent;  k  it  possible  to  manitaiB,  tbat  this 
wmM  beheU  t»  be  valid^  or  that  there  was  no  plrohihi- 
tion  against  it  because  the  inhibition  only  pnrfiilnted  pab> 
lie  or  private  alienations  f  I  am  sore  that  no  such  argo- 
ment  could  possibly  be  maintained.  The  authorities  I 
hare  alluded  to,  maintain,  that  granting  of  long  leases  is 
alienation.  It  is  no  doubt  true,  that  this  may  be  said 
to  be  an  indefinite  expression ;  and  it  is  so.  But  the  only 
line  which  your  Lordships  can  draw,  is  just  what  was 
adopted  in  the  case  of  Christison* — that  if  it  is  a  lease  far 
beyond  the  ordinary  endurance  of  leases,  aad  sueh  as  no 
man  is  in  the  practice  of  granting  in  the  common  admin* 
istration  oi  his  own  affairs,  then  it  is  to  be  held  an  aliena- 
tion. It  is  very  possible,  that,  even  adopting  this  prin- 
ciple, cases  may  occur  where  it  is  extremely  difficult  to 
draw  the  line.  Great  or  small,  long  or  short,  are  rela« 
tive  terms,  and  therefore  indefinite.  If  we  look  only  at 
the  extremes  on  either  side,  the  question  can  be  attended 
with  no^  difficulty;  but  to  fix  the  intermediate,  pobt 
where  greatness  ends  and  smallncss  begins,  is  a  matter 
of  the  greatest  nicety.  *  The  same  difficulties  attend  all 
general  t^ms,  and  they  seem  to  be  inherent  in  the  na- 
ture of  language ;  young  and  old  run  into  one  another  by 
imperceptible  gradations.  We  are  at  a  loss  to  tell  what 
is  called  old  or  young ;  it  is  impossi^e  for  as  to  deter- 
mine when  a  man  ceases  to  be  young,  and  becomes  old, 
But>  when  we  apply  ourselves  to  any  particular  man, 
there  is  no  difficulty  at  all.  Suppose  a  man  of  the  age  ef 
this  lease,  there  would  be  no  difficulty  in  the  world,  in 
saying  that  he  is  an  old  man ;   and  just  the  same  ob- 
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|»nrstion  applies  to  this  lease  itself  for  07  years.  Your  1906. 
J^rdships  can  hare  no  doubt  that  it  comes  within  the  de- 
^ription  of  a  long  lease  ;  that  it  faOs  under  the  mealing 
of  the  word  alienation^  and  must  therefore  be  set  aside. 
J  don^t  Jcnow  any  stconger  proof  with  regard  to  the 
meaning  of  the  word  alienation  in  law  language,  than  is 
io  be  found  in  a  clause  made  use  of  in  this  rery  entaiL 
It  was  plainly  understood  that  the  word  alienate^  in*  the 
general  prohibitions,  extended  to  letting  leases ;  because^ 
#fter  these  prohibitions,  there  follows  an  exception,  al- 
lowing the  heirs  to  let  leases,  either  for  the  lifetime  of 
ihe  granter  or  the  receiver.  What  clearer  evidence  can 
he  desired*  thfit  this  gentleman  understood  the  general 
fjauseas  compre|iendinglef»es,  when  your  Lordships  find 
^at,  immediately  after  it,  the  h^rs  pf  entail  are  express^ 
Ij  permitted  to  grant  Iease9* 

.  A  great  deal  was  said  as  to  the  meaning  of  the  words 
iong  lease f  when  the  act  168A  was  passed.  I  have  looked 
0i  an  abstract  of  the  entails  that  were  made  at  this  period^ 
and  for  some  years  after,  and  I  find,  that  every  one  of 
these  entails  goes  to  confirm  what  I  am  now  maintaining: 
iThere  is  a  great  part  of  them  that  rest  entirely  upon  the 
general  prohil>itions»  .They  prohibit  selling,  alienating^ 
and  disponing,  without  spying  one  word  more.  There  is 
another  class  of  them,  I  believe  about  six  or  seven,  which 
are  just  exactly  in  the  style  of  this  very  entail.  They 
contain  general  prohibitions,  and  when  they  speak  of  leasee 
it  comes  in  by  way  of  exception  from  the  general  prohibit 
tions.  An  entail  from  DalUs  was  referred  to,  wbene  there 
is  an  express  clause  prohibiting  tacks  of  a  certain  endurr 
#ace ;  but  it  is  plain  that  this  clause  was  absolutely  nc^ 
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1806.  ttastiy.  The  lease  liMPe  pnrfubifted  n  tmj  learn  tecqS 
for  the  gnnter's  life ;  of  consequence,  that  its  pnduhitioii 
whicfa  could  not  have  been  created  by  the  general  words, 
because  the  entailer  does  not  mean  to  aUow  leases  even  of 
two  years  endurance.  His  ol^ect  is  to  juake  a  ^t>IiilM> 
•tioo  against  setting  anj  lease  whatever  for  a  longer 
time  than  the  life  of  the  granter.  It  was  his  meaning 
that  the  heirs  of  entail  should  not  have  the  power  of 
granting  leases  at  all  for  anj  number  of  years  certain. 
This  required  an  express  dause ;  «and  iqion  looking  at  the 
oth^  entails  of  the  same  kind,  every  one  of  them  in  the 
aame  way  prohibit  leases  of  all«kinds^  excqit  for  the  life 
of  the  granter.  No  lease  whatever  for  a  fixed  number 
of  years  is  allowed.  Such  a  pro^ition  could  only  be 
done  by  an  express  clause ;  and,  for  a  long  period,  this 
is  the  only  case  where  any  express  prohibition  against 
leases  is  inserted.  I  see  one  clauscf  in  the  entail  of 
Craigievar,  prohibiting  leases  for  five  years,  whidi  suffix 
cieutly  knows   the  understanding  of  the  country  as  to 

« 

Jong  leases ;  but  where  it  was  meant  to  prohibit  leases 
beyond  the  common  term,  nothing  is  expressly  stated  as 
to  leases  at  all.  The  writer  of  the  entail  relies  entirdy 
«pon  the  general  expressions.  In  later  times,  it  has  no 
^ubt  been  more  common  to  insert  express  clau8es,whicfas 
all  question,  are  more 


The  authorities  chiefly  relied  upon,  on  the  otiier  sid^ 
consisted  almost  entirely  of  the  decisions  of  this  Court  in 
the  case  of  Duntreath,  be.  by  which  it  was  established, 
that  in  construing  entails,  there  is  so  far  to  be  a  stri^ 
interpretation,  that  the  fetters  of  the  entail  cannot  be 
extended  by  implication,  and  that  the  Court  cannot  sup» 
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1^7  cnnissioiis.  I  have  not  the  smiillest  difficultj  in  ao*  1809' 
quiescing  in  all  these  decisions;  but,  in  the  case  before  your 
Lordships,  I  am  not  desiring  jou  to  adopt  any  of  that 
latitude  of  constmction  so  much  deprecated  on  the  other 
side.  I  am  founding  upon  an  express  probibttion,  con-' 
ftained  in  general  words.  I  say  that  the  word  alieo^ate 
contains  every  thing  which  comes  under  it  in  a  legat 
sense  ;  a  general  word  is  just  as  good  as  an  enumeratioit 
of  particukvs,  and  I  defy  the  gentlemen  to  point  out  any 
one  case  where  it  was  held  that  A  general  wbrd  is  not  i0 
be  understood  in  the  same  sense  in  an  entail  as  in  any 
other  deed  or  writings 

In  the  case  of  Dontreath,  it  liras  found  that  a  probibi*^ 
tiott  laid  iqpoD  the  heirs  rf  aOail  does  not  affect  the  inttU 
kUe^  and  for  this  reason,  that  they  are  not  laid  apo» 
him  in  legal  language:  An  heir  and  an  instiiuie  are  two 
different  persons  altogether.  An  heir  is  a  different  per* 
son  from  an  institute ;  and  if  the  gentlemen  can  show  me, 
that  where  the  word  heir  is  used  it  does  not  extend  to  aU 
kinds  of  heirs,  but  only  to  a  particular  kind,  then  their 
ease  will  be  somewhat  more  tenable  than  it  is  at  present. 
But  I  believe  it  will  be  difficult  to  find  out  any  such  case* 
The  prohibitions  are  laws  directed  against  heirs ;  but  si^ 
pose  there  is-  an  heiress,  and  that  she  contravenes,  the 
question  then  occurs,  whether  she  is  comprehended  under 
the  general  probibitionsw  According  to  the  argument  we 
have  heard,  the  wwd  heir  would  not  comprehend  her ;  but 
I  believe  no  such  idea  was  ever  entertained,  for  every 
thing  is'  not  required  to  be  particularised*  and  expressed.^ 
It  is  sufficient  if  general  words  are  used,  and  if  we  only 
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1806.  ask  jbuT  Lordships  to  eoliAriie  them  tceording  to  di^ 
'  iair,  legitimate,  and  strict  tfense. 


The  case  of  Leslie  v.  Onne  has  been  mentioned. 

a  case  of  a  verjr  special  nature,  induding  a  va- 
riety of  particulars ;  the  interlocutor  in  the  case  is  five 
quarto  pages  long.  The  leases  themselva  stood  in  a  si-* 
fiiaiion  extremely  peculiar.  Orme  had  paid  aconsideraftioii 
for  them  to  the  whole  heirs  of  entail ;  every  one  of  tfaenx 
were  his  debtors ;  he  had  rescued  the  estate  from  the  rs* 
pacity  of  a  set  of  Grerman  Counts,  who  had  contrived,  to. 
get  hold  of  it ;  and,  in  fact,  he  had  rendered  the  estate 
efiectual  to  the  whole  series  of  heirs ;  and  I  see,  that  so 
Car  as  I  can  judge  from  the  notes  I  took  at  the  time,  for 
I  was  counsel  in  the  cause,  one  half  of  the  opinions  of  the 
Judges  is  occupied  in  enumerating  the  peculiar  sitnation  in 
which  these  leases  were  granted ;  th^consideration  that  was 
given  for  them ;  and  its  having  been  in  rtm  vemam  of  the* 
whole  members  of  the  t^lsie.  The  offer  to  pay  Mr  Orme, 
was  under  the  condition,  that  all  the  settlements  of  ac- 
counts which  had  taken  place  between  him  and  Mr  Leslie, 
were  to  be  given  up,  and  thrown  aside ;  and  farther,  your 
Xiordships  see  there  was  a  particular  clause  in  the  entaily 
containing  a  power  to  grant  leases*  There  was  or^iaal- 
ly  a  pi^hibitioui  but  it  was  afterwards  reoalhd  by  a  qie* 
eial  clause.  After  all,  even  supposing  that  these  spe* 
cialties  had  not  existed  in  this  case,  the  lease  was  for 
seventy-six  years ;  whereas  in  the  present  it  is  for  ninety- 
seven.  I  submit  that  this  b  not  a  decision  in  point,  and  that 
it  cannot  be  held  as  fixing  the  law ;  and,  accordingly,  in* 
a  subsequent  case,  I  mean  the  case  of  Sir  William  Elliot^ 


ihe  matter  was  fully  considered  bj  your  Lordships,  and  1 806, 
jou  declared,  that  a  long  lease  was  an  4ilienation,  and  in 
sound  construction  must  be  held  as  such.  It  is  true  the 
lease  was  for  an  ordinary  endurance ;  but  upon  the  point 
of  law,  that  a  lease  in  such  and  such  terms  was  an  aliena* 
tion,  the  Court  had  not  the  smallest  doubt  Besides  these 
standard  authorities,  to  which  we  are  always  accustomed 
to  appeal,  we  heard  yesterdays  of  the  opinions  of  lawyers, 
scrnie  of  them  dead,  and  others  still  alive.  I  have  always 
held  that,  in  giving  opinions,  it  is  the  duty  of  counsel  to  look 
to  the  decisions  of  your  Lordships,  and  form  their  opinions 
accordingly ;  but  now  it  seems  it  is  their  opinions  that  are 
to  guide  your  judgments,  and  not  your  judgments  their 
opinions.  Pitfour*sopiniim  allowed  leases  of  the  common 
endurance ;  but  beyond  that  it  did  not  go.  A  lease  for 
five  nineteen  years  could  never  have  been  granted,  except 
by  a  person  who  wanted  a  covert  mode  of  alienating  the 
estate,  and  putting  a  large  sum  into  his  pocket  to  the  preju* 
dice  of  the  heirs  of  entail.  I  never  yet  saw  an  opinion,  nor 
ever  heard  of  one  given,  and  I  am  sure  none  could  be 
given  by  any  one  now  «t  the  bar,  that  would  go  to  sup- 
port this  lease.  If  such  a  lease  has  been  granted,  it  must 
have  been  upon  some  other  authority  than  the  opinion  of 
any  practising  lawyer  at  this  bar,  or  the  general  under-* 
standing  <tf  the  countiy. 

In  the  very,  summons,  the  pursuer  tells  your  Lordships, 
that  he  had  granted  this  lease,  but  that  doubts  had  arisen 
as  to  its  validity ;  and  no  wondei*  that  doubts  should  arise. 
In  fact,  it  seems  to  hare  been  made  by  way  of  experi- 
ment ;  and  Welsh  was  to  run  the  risk  of  its  being  effec- 
tual   It  was  said^  that  this  was  a  proof  of  the  under* 
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1806.  flUndiBg  of  the  couBliy,  UmI  u  heir  of  oitail  was  Hodei^ 
no  i^strictkni  i^nosi  gnsiiiig  leases  for  97  yews.  Nowy 
I  do  mointaii^  tbut  bo  such  idea  ever  wasy  or  ever  wUl 
be  entertained  by  any  person.  If  saeb  a  power  is  sappos- 
ed  to  be  inherent  in  heirs  of  entail,  by  man  of  busan^s, 
unless  there  is  a  particnlat  cfaHise  prohibiting  them ;  how 
does  it  come  to  pass,  that  all  the  enlaifed  estates  of  this  OMIB- 
try  are  not  cov^ ed  by  leases  o£  this  endavanoe.  Shall  I  be 
told,  that  the  heirs  of  entail  at  the  present  day  hare  no  in- 
clination to  go  so  far  as  they  could  gp^  or  as  their  wem  of 
business  tell  them  they  can  g^  ?— -No  sneh  thing.  The 
fair  presumption  is,  that  every  heir  of  entail  feels  himself 
to  be  fettered,  (no  man  likes  to  be  fetteeed),  and  every 
heir  likes  his  own  interest  better  than  the  interest  of  the 
heirs  of -entail  that  are  to  come  after  hiai ;  bat  the  fact  is^ 
that  such  leases  do  not  exist  I  do  not  speidc  of  the  pre^ 
sent  Duke  of  Queensberry.  I  do  not  found  upon  his  hav« 
log  received  this  large  estate  free  from  any  burden,  and 
enjoyed  it  for  such  an  unprecedented  period,  I  speak  of 
common  heirs  of  entail,  none  of  whom  ^ver  yet  dreamed 
of  granting  leases  like  the  present.  How  comes  it  tben^ 
that  what  has  escq>ed  every  other  person  for  centuries, 
has  at  last  occurred  to  the  Duke  of  Queensberry,  aad  that 
he  has  discovered  what  lay  concealed  from  every  other 
person,  although  in  the  highest  degree  favpmrable  for 
their  own  interest  ?  Your  Lordships,  it  is  hoped,  will 
have  no  difficulty  in  asscnlzieinj^  the  defenders. 
» 

After  the  pleadings  were  concluded,  the  Court  proceed^ 
ed  to  advise  the  case ;  upon  which  Occasion  the  following 
opinions  were  delivered. 


AQAIIISV  T|»  BARL  OF  mSHTM,  8l6*  ilJB 

LORD  HERMAND.  **^* 

If  this  qu^Uon  were  to  be  decided  upon  grounds  of  ex- 
pediency, it  is  plain,  that  such  a  decision  should  be  given 
as  would  contribute  most  to  the  encouragement  of  agri- 
culture. Which  of  the  doctrines  maintained  bjr  the  par- 
ties in  this  case,  may  have  that  effect,  I  cannot  say ;  but 
this  I  can  say,  that  I  am  not  entitled  to  form  any  opinion 
upqn  considerations  of  expediency,  unless  there  be  law  to 
support  them.  I  am  not  entitled  to  abandon  the  general 
principle  that  property  may  be  used  in  every  lawful  way, 
ynless  restrictions  be  legally  and  technically  expressed. 
-This  is  a  principle  of  public  expediency ;  and  what  is  of 
more  importance  in  my  mind,  it  is  an  established  princi- 
ple of  law,  beyond  which  it  is  not  my  duty,  and  certainly 
it  never  is  my  inclination  to  go.  Viewing  the  question  in 
this  light,  and  ^holding  that  the  Duke  of  Queensberry  is 
entitljsd  tq  exercise  every  lawful  act  of  property  in  relation 
to  this  estate,  unless  in  so  far  as  he  is  bound  by  the  re- 
strictions of  the  entail ;  the  only  point  in  dispttte  cometf 
to  be  the  nature  of  those  restrictions.  There  b  here  a 
prohibition  to  sell,  alienate,  and  dispone,  which  terms  all 
resolve  into  one  general  prohibition  against  alienation. 
Now  the  argument  of  the  defenders  is,  that  the  general 
term  alienation  comprehends  leases ;  and  thence  they  in- 
fer that  leases  are  pr(^ibited  by  the  entail.  But  I  have' 
always  understood,  and  indeed  have  been  tatfght  by  many 
decisions  of  your  Lordships,  to  consider  it  as  law,  that  in 
the  construction  of  entails,  no  recourse  is  to  be  had  to 
inference,  and  that  the  intention  of  the  entailer/  and,  of 
coarse,  the  eflfect  of  the  entail,  is  to  be  confined  within  the 
obvious  and  strict  meting  of  the  words  used.    The  ex« 
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1806.  pressions  of  this  entail  would  comprehend  wadsets ;  these 
have  a  much  stronger  resemblance  to  alienation  than  leases; 
.  and  yet  if  there  were  no  prohibition  against  contract- 
ing debt,  it  never  surely  could  be  contended  that  a  gene* 
ral  prohibition  against  alienation  could  import  a  restric- 
tion upon  wadsets,  <Nr  could  bar  the  heir  in  possession 
from  eflfectually  granting  such  deeds.  But  it  is  said,  fur- 
ther, that  long  leases  are  held  by  Craig  to  be  similar  to 
alienations,  and  to  be  prohibited  where  alienation  is  pro- 
hibited. Craig  was  no  doubt  a  very  great  general  feudal 
lawyer;  but  he  was  by  no  means  a  good  antiquaiy,  and 
his  authority  in  the  law  of  Scotland  does  not  stand  very 
high ;  but  his  authority,  whatever  it  is,  does  not  bear  up- 
on thb  question.  His  words  are,  <  Quod  autem  doctores/ 
&c.  (Reads  the  passage.) 

This  refers  entirely  to  the  question  of  recognition  in  the 
relation  between  superior  and  vassal ;  and  Craig^s  opinioB 
seems  to  be,  that  deeds  similar  to  long  location^  were  con- 
^trarjr  to  the  bmiajidu  of  the  contract.  But  I  am  extreme- 
ly doubtful  how  far  this  doctrine  can  be  applied  to  the 
case  of  entails.  As  to  the  passage  from  Stair,  there  is 
great  reason  to  believe  that  it  is  an  interpolation.  There 
is  no  mention  of  long  location,  which  comes  in  veiy  auk- 
wardly  here  in  the  two  preceding  editions  of  the  work, 
that  appeared  in  his  own  time,  and  indeed  the  context 
excludes  the  supposition.  <  Subinfeudation,'  fcc.  (Beads  the 
passage). 

These  are  the  words  as  to  which  a  doabt  has  been  en* 
kertained.  The  real  opinion  of  the  author  is  discovered 
fxom  another  passage^  (Beads  the  passage.) 
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'    These  words  have  a  verf  difieretit  impatt ;  and,  iti  my   1806. 
t^pikiion,   deprive  one  of  the  parties  of  afiy  argument 
founded  npon  the  authority  of  Stair.     A  great  deal  de^ 
pends  in  the  decision  of  this  ease,  apdii  the  kind  of  inter- 
pretatioii  which  your  Lordships  are  to  bestow  up<jli  this 
entail,  and  the  acts  of  Parliament  that  hare  been  found- 
ed on.     Some  lawyers  have  thought  proper  to  bestoii 
a  large  and  liberal  interpj*etation  upon   the   annexing 
acts;   and   Sir  6.   Mackenzie  in  particular,  makes  use 
tif  that  interpretation  fVom  the  supposed  expediency  of 
retaining  the  annexed  lands.     The  aande  constructioii 
has  been  extended,  to  the  banknipt  acts,  from  the  fav- 
our  due  to  creditors,   and  the  necessity  of  discourag-^ 
ing  fraud.    Neither  of  these  reasons,  however,  exist  here. 
We  are  to  construe  the  term»  of  tfab  deed  according  to 
their  strict  legal  meaning ;  and  I  have  no  difficulty  in 
holding,  in  point  of  law^  that  a  lease  of  any  enduttf nee  i* 
essentially  different  from  an  alienation.   Under  the  longest 
possible  lease,  many  valuable  rights  r^tnaid.     The  tenant 
has  only  the  use  of  the  mere  surface  of  the  grounds ;  the 
proprietor  has  right  to  his  rdnts,  to  the  woods,  the  mine* 
rais,  the  fishings^  the  political  iitftuence,  and  the  continual 
prospect  of  resumption,  upon  the  issue  of  the  tehn.    As 
to  what  constitutes  a  long  lease,  it  is  said,  that  sometimes 
nineteen  years,  and  sometimes  more,  are  safSdeht  for  thii 
purpose ;  but  the  only  diiference  between  long  and  short 
teases,  consists  in  the  term  of  enduramse.  The  rights  of  the 
parties  continue  the  same  in  both,  and  whether  long  or  short; 
distinguish  them  essentially  from  atienationtf.    And  indeed 
upon  A  contrary  doctrine,  there  must  be  the  sotedsm  of 
a  double  property  in  the  same  subject.    For  if  a  lease 
is  an  alienation^  the  tenant  is  proprietor,  and  the  landhmi 
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1606.   is  ako  proprietor.    It  was  urged,  however,  tlmt  if  aliena- 
tion does  not  include  long  leases,  there  is  no  power  givei^ 
bj  the  act  1685,  by  which  an  entailer  could  effectually 
prevent  their  being  granted  for  any  term  of  endurance. 
But  it  appears  to  me  that  an  admiiable  answer  can  be 
made  to  this  obsenratioa ;  for  surely  the  word  alienate,  iis 
ihe  act  of  Parliament,  cannot  be  employed  to  si^ction 
some  leases,  and  to  prohibit  others.    Under  the  act  of  Par* 
liament,  it  would  certainly  be  competent  for  the  granter 
of  an  entail  to  lay  fetters  upon  the  inistitute»  becauae  he 
is  an  heir  of  entail,  and  yet,  in  the  entail  itself,  the  word 
heir  will  not  comprehend  the  institute.    In  Che  same  way, 
it  is  certainly  competent  for  an  entailer  to  {Mrolubit  long 
leases;  but  the  word  alienoibn  cannot,  in  my  opinion, 
extend  to  such  deeds.    Now,  how  is  this  to  be  explained  P 
It  is  to  be  explained  by  the  nature  of  that  interpretatieii 
which  your  Lordships  are  bound  to  give  to  entails.   If  the 
words  had  been  clear  and  unifom,  the  case  would  have 
been  different ;  but  being  as  they  are,  doubtful  and  gene- 
ral, strict  rules  of  construction  must  necessarily  be  ap- 
lied  to  them.    In  some  entails,  hetre  of  entail  are  restric- 
ted from  leltiag  leases,  and  in  others,  leases  are  not  men« 
tioned  at  all.    We  have  heard  something  about  opimona. 
I  bdi^e  many  colons  have  been  girea  in  fiivour  of  long 
leases,  whene  there  has  been  nothing  but  the  general 
wond  alienation,  and  other  opinions  have  been  given  agasnat 
them ;  bat,  for  my  own  part,  I  do  not  a^ee  wifheitbtf  the 
one  side  or  the  other.    My  qiinion  lies  in  the  middle,  be* 
twixt  the  two.    It  is  not  in  my  |Miwer  to  conceive  thai  a 
lale  and  a  lease  are  the  aame,  or  Hiat  an  alienataoq  ean 
have  takoi  place,  where  the  subject  is  only  hired ;  and, 
tberefbre,  if  a  fair  rent  is  taken^  I  see  no  reason  of  reduc* 
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tion,  upon  the  mere  ground  of  length  of  time ;  but  if  1806. 
part  of  the  rent  be  taken  as  a  grassum,  to  that  extent  I 
bold  that  there  is  a  sale^  and,  therefore,  in  so  far  I  am  of 
4^inion,  that  the  transaction  is  reducible.  As  to  the  per- 
mission, it  is  not  in  my  power  from  the  permission  of  one 
•ort  of  lease  to  infer  the  prohibition  of  another.  It  only 
presumes,  that  the  entailer  had  supposed  that  he  had  al- 
ready [N*ohibited  all  leases  difTerent  from  those  that  he 
permitted.  I  can't  hold  that  the  permission  of  labour- 
ing leases  is  equal  to  the  prohibition  of  all  other  leases. 
In  short,  it  appears  to  me  that  there  is  little  or  nothing 
lA  the  alleged  specialty ;  and  as  to  the  general  point,  I 
am  clear  for  decerning  in  terms  of  the  libel. 

LORD   CRAIG. 

My  opinion  is  different  from  what  has  just  now  been 
delivered ;  and  I  shall  therefore  state  to  your  Lordships, 
in  as  few  words  as  I  can,  the  view  which  I  have  taken  of 
this  case.  It  has  been  the  practice  for  a  considerable 
time  past,  for  courts  of  law  to  interpret  entails  strictly 
and  rigorously,  and  where  there  is  any  doubt  to  presume 
against  the  entail.  It  has  also  been  established  that 
where  there  is  a  deficiency  or  incongruity  in  one  part  of 
an  entail,  this  is  not  to  be  supplied  or  corrected  by  refer- 
ance  to  another.  These  have  been  the  general  doctrines 
of  the  courts  of  law,  in  relation  to  entaik,  as  they  were 
settled  in  the  case  of  Duntreath  and  others,  ever  since 
which  time  these  views  have  been  uniformly  adopted. 
The  last  case  was  the  case  of  Tillicoultry,  where  all  the 
former  decisions  were  confirmed  and  held  as  good  author 
f  ities.    But,  in  general^  the  views  which  were  sanction4 
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1806.  ed  by  these  decisions,  dd  not  appear  to  me' to  bear  Fer^ 
forcibly  upon  this  case,  which,  in  my  opinion,  must  be  de* 
cided  upon  other  groundt.  If  this  case  were  to  be  decid* 
ed  one  way,  then  every  heir  of  entail  has  an  unlimited 
power  of  granting  leases  for  any  period,  at  any  rent,  and 
upon  whatever  terms  he  thinks  proper,  and  be  may  for 
ever  deprive  the  whole  series  of  substitute  heirs  of  all  be- 
nefit, from  the  increasing  value  of  the  estate.  For  if  the 
proprietor  of  an  entailed  estate  is  entitled  to  let  that  es- 
tate at  the  present  rental,  for  any  period  he  pleases,  the 
consequenoe  will  be,  that  wherever,  from  iqiprovementa 
ip  agriculture,  or  any  oth^r  cause,  the  value  of  land  kaa 
been  augmented,  the  heir  in  possession  will  grant  a  per«^ 
petual  lease  at  the  present  rental,  and  pocket  all  the  ad- 
ditional value  of  the  lands  in  the  shape  of  a  grassum,  and 
thus  prevent  any  advantage  from  ever  accruing  to  any 
substitute  heir,  however  remote  from  the  possession  of  the 
estate.  He  may  incumber  the  estate  with  a  long  lease  in 
favour  of  any  person  he  pleases,  and  thus  bestow  the 
whole  substantial  advantage  of  the  property  in  liavour  of 
an  entire  stranger.  From  the  nature  of  this  case,  as  well 
as  from  the  entail,  it  appears  to  me,  that  where  it  is  pal- 
pable, that  the  lease  is  granted  to  previent  the  heirs  of  en- 
tail from  deriving  any  advantage  from  the  lands,  the  sus- 
taining of  such  a  lease  would  destroy  the  very  purpose  of 
entails,  as  it  would  always  be  in  the  power  of  the  heir  ia 
possession  to  grant  the  estate  in  the  form  of  a  long  lease, 
to  a  person  mqre  favoured  than  th^  substitute  heir.  This 
is  doing  something  in  defraud  of  the  entail,  and  I  have 
no  doubt  that  the  entailer  intended  that  the  lands  should 
be  tied  up.  It  is  not  (perely  the  rents  that  are  entailed, 
|t  is  the  estate  itself;  and  althpu^h  it  was  found  in  tba 
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€Me  of  Tillicoultiy  and  others,  that  unless  where  therief  1806^ 
are  express  words  prohibiting  a  certain  act  from  being 
done,  the  Court  cannot  interfere ;  yet  that  does  not  ap- 
ply to  the  present  case,  for  here  there  is  a  tack  granted 
for  an  uncommon  length  of  time,  in  defraud  of  the  en- 
tail ;  and  it  appears  to  me,  that  it  falls  under  the  express 
words  of  the  deeds ;  that  is,  in  law  language,  it  is  an 
alienation  to  a  certain  extent.  It  does  appear  to  me,  that 
the  meaning  attached  by  lawyers,  about  the  time  of 
passing  the  act  1685,  to  the  word  alienation^  does  oompre* 
hend  a  lease  of  this  kind,  though  it  is  not  a  total '  aliena- 
tion, but  only  a  partial  one.  There  is  a  great  distinction 
betwixt  this  case  and  the  case  of  Duntreath  and  others, 
because  the  question  there  was,  whether  one  clause  in  the 
entail  should  be  employed  to  illustrate  or  explain  another, 
by  implication,  or  one  part  of  the  deed  supported  by  re« 
ference  to  another ;  and  the  House  of  Lords  found  that 
such  could  not  be  done ;  but  in  the  present  case  it  b  quite 
different.  This  is  not  a  case  where  your  'Lordships  arc 
called  upon  to  do  any  thing  of  the  kind.  The  question  is, 
whether,  under  the  generid  clauses  of  this  entail  prohi* 
hiting  alienations,  this  lease  is  comprehended,  under  cover 
of  which  there  is  a  palpable  and  evident  intention  to  alie- 
nate the  estate.  The  great  difficulty  is,  what  leases  are 
to  be  considered  as  alienations.  '  There  is  no  doubt  that 
the  proprietor  of  an  entailed  estate  can  grant  leases,  but 
as  be  cannot  grant  all  leases,  the  question  comes  to  be, 
what  leases  can  he  grant  It  is  clear  that  this  is  a  lease 
fpr  a  length  of  time  much  beyond  the  common  period. 
It  is  a  lease  for  ninety -seven  years.  It  defeats  the  pur** 
pose  of  the  entail  altogether.  With  regard  to  the  in- 
lireasing  value  of  the  estate,  I  lay  some  stress  upon  the 


I 

4Att  THE  ClBB  or  TUC  S0K£  OT  ^UCSKOiSttRry 


)806.  circomstance  of  thb  leiUe  being  in  antielptttion,  ahd  ap*^ 
on  iU  being  granted  before  the  period  of  the  fbrmer  ex« 
pired.  This  shetrg  a  plain  intentioti  to  defraud  the  entail 
to  a  certain  extent  There  is  toother  tlexM  permitting 
leases  for  the  lifetime  of  the  grailter  and  receiver;  I  dd 
think  that  the  giving  of  this  allowance  clearly  goes  U|k>li 
the  idea,  that  tacks  beyond  that  period  ought  not  to  hii 
granted  by  any  heir  of  entail,  and  were  underftood  by 
the  granter  of  this  deed  to  be  included  uitder  the  pluvious 
prohibition.  Upon  the  whole,  I  am  clear  for  stistainii>|^ 
the  defences. 

LORD  JUSTICE  CLERK  (Hbte.) 

I  have  forined  a  vety  clear  ot>inion  for  ateoil^ieilig  the 
defendei*s  from  this  action.  In  the  view  which  I  have 
taken  of  this  case^  my  opinion  is  not  in  the  smallest  de^ 
gree  hampered  by  any  of  the  decirions  that  have  been 
pronounced  bj  this  Court,  in  relation  to  a  strict  cdUiitriic-i 
tion  of  entails.  I  am  not  attempting  to  extend  by  im« 
'  plication,  a  clause  binding  upon  one  descHptibb  of  h^irs 
to  another,  or  one  species  of  prohibition  to  a  dififerent 
species.  Neither  am  I  resorting  to  one  part  of  this  en- 
tail for  ail  explanation  of  any  other  pari.  The  question 
her^  is  simply  what,  at  the  date  of  this  entai^  and  of  the 
act  1685,  was  the  legal  meaning  of  the  wohij  annailaie; 
and  I  am  clear  that,  without  referririg  to  any  other  Word» 
but  taking  the  word  annallsie  itself  as  it  stands  in  this 
entail,  and  all  other  deeds  at  the  time,  it  applied  li> 
lea^  of  long  duration ;  and  it  will  appear  td  youl*  Lord* 
ships,  if  you'  attend  to  the  nature  of  property,  oti  one 
hand)  and  of  leases  on  the  other^   that  it  ttiuist  be  so. 
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'Whit  b  tlii^  m^kniflg  of  ))^d|lertjr  but  td  Ukvf  the  ttsef  and  1806. 
ehjojrni^tU  Of  tto  iUbj^t  ^  FCAr  witiibut  ihfe  if^e  df  (iro- 
perty,  tbe  abstract  tiglit  b  MF  Ktlte  off  no  a^cduiit  A 
iatk  is  juit  n  hiorfe  doiDp^ndloiis  hlb<le  of  Enjoying  tbe  be- 
nefit bf  ah  estate.  There  ednnot  be  a  dotibt  that  er^ry 
AM  #iltlld  n^turklly  like  tb  ha¥^  hb  o^  esttite  in  his 
own  taiiifaagettl^tj  ktni  ill  thU  W^j  be  y^6ulA  make  more 
of  it,  it  it  ir^re  cdily^nierit  Fol-  hlM  lo  cttltivate  the 
lAndi  hiins^If ;  bbt  this  i§  inipraeticdble,  tiiher  wheit  a 
{iers<Ai  haa  ^  Mge  thick  of  land^  or  wb^re  he  isr  Ifed  Uy 
turn  his  att^ntibii  to  Mint  cither  profeiision ;  and  th^iie^^ 
ibre  taeks  hav6  bejen  deirii^d^  wherebj  the  enjoytnent  h 
^t«n  tb  i6thk  othef  (i^rsoh  {6it  A  proper  cohsideration  ; 
atid  in  thii  way  the  proprietor  has  the  use  of  the  proper- 
ty in  the  i^ay  most  beii^fitial  Tor  hliii&df,  aitd  perfectly 
eon^isteht  i^th  any  other  ktocatidns  in  which  he  may  be 
dctiii^ed.  Flt)m  Ibesii  consideratiouii  it  (bllbwi,  that 
evety  causfe  by  whifcli  th^  jiroprfetbt^  is  pi*v^hted  from  ett- 
jojing  the  full  right  atid  use  of  his  prbptiHy,  is  ail  alien^^t- 
tion.  Bupposte  a  tack  granted  Withbut  atly  diminution  o^ 
the  hiiltkl,  nliy  with  a  curt^nl  inct*ease  oP  the  ihbriey 
rent,  or  that  ttie  whole  is  fited  in  grain,  Whith  does  not 
vary  in  its  value,  and  the  tack  granted  for  ninety-seven 
y^r^,  bttt  that  at  the  Mkhfc  time  the  propri^or  alienates 
a  certiUta  ^irbportion  of  thb  rent  to  dhother  person,  pay- 
able as  it  cbmes  iki.  Could  he  do  this  undet*  a  clause  plrb- 
hibiting  alienations  of  the  eirtate  ?  Most  certaiilly  not  v 
he  could  not  toudh  One  of  those  irehts,  l)ecauBe  tbe^ 
cohstitute  the  use  of  the  property:  But  is  th^te  any 
difierenei^  betwixt  this  and  letting  leases  for  ninety- 
seven  years^  and  pocketing  large  grassums,   which,  iti 
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1806  point  of  fiMi,  are  noUung  more  than  the  accnmiihteiT 
increase  of  rent,  which  would  be  paid  ibr  the  landa 
during  the  whole  yean  of  the  lease.  The  use  of  the 
subject  is  perfectly  known  in  the  law  of  Scotland  to 
be  different  from  the  right  of  property.  A  theft  may  be 
committed  as  to  the  use  of  the  subject,  and  therefore  I 
think  it  clear,  that  the  word  alienation  ^iplies  to  every 
act  by  which  the  use  of  the  property  is  taken  £rom  the 
proprietor.  Leases  of  a  certain  length  must  be  allowed, 
eren  under  the  strictest  prohibition  to  alienatCi  and  in  this 
view,  I  have  no  difficulty  as  to  what  leases  are  to  be  al« 
lowed,  and  what  are  to  be  prohibited.  I  will  take  the 
decision  of  the  country  at  laige  upcm  this  question,  not 
of  any  particular  part,  but  the  average  of  the  eoantry 
practice.  It  was  once  thou^t  necessary  to  gmnt  leases 
for  a  long  endurance  to  encourage  agriculture;  but  this 
was  a  very  mistaken  notion,  as  I  believe  lands  held  under 
such  leases  will  be  found  to  be  the  worst  cultivated  in  the 
kingdom.  But  at  that  time  perhaps  the  proprietor  might 
have  acted  ftona  jEde,  as  to  what  was  reckoned  the  best 
way  of  improving  lands,  though  they  (umnot  do  so  at  the 
present  day.    l^ong  leases  are  not  now  cualomary. 


.  If  your  Lordships  are  not  to  inteqaret  the  word  ^ 
nailzie  ^  according  to  the  understanding  of  the  law  and  the 
Legislature  at  the  time,  there  are  many  other  acts  of  Par- 
liament that  will  be  altogether  useless.  One  instance  oc- 
curs to  me  just  now,  namely,  the  acts  against  killing 
k^yfcr  soImos.  Kipper  salmon  are  not  now  understood  to 
mean  living  salmon,  but  signify  salmpn  cured  after  a  cer* 
tain  way.    Formerly,  however,  the  word  applied  only  to 


ftml  ^mon,  which  were  prohibited  to  be  killed ;  but  it  1806. 
became  a  practice  fpr  those  who  contravened  the  statutes, 
to  cure  the  salmon  in  the  way  aHjided  to,  in  order  to 
conceal  their  bad  qualities ;  and  as  it  is  now  the  practice 
to  prepare  all  salmon  in  this  waj,  the  word  '  kipper^  ap- 
plies exclusively  to  the  method  of  cure,  although  for- 
teerlj  it  denoted  the  quality  of  the  fish.  In  interpreting 
this  act  of  Parliament,  however,  your  Lordships  must 
take  along  with  you  the  understanding  of  the  country  at 
the  time,  as  to  the  terms  made  use  of;  and  you  must  do 
40,  to  apply  a  sound  construction  to  every  act  of  Parlia-* 
menL  The  opinion  which  I  have  now  delivered,  is  very 
nuch  fortified  by  several  clauses  in  this  deed.  The  en- 
tail itself  proves,  that  the  word  <  annailzie  ^  applies  to 
leases ;  for,  in  effect^  it  just  says,  that  the  general  prohi« 
bitions  shall  be  no  bar  to  granting  certain  leases.  What 
was  the  nse  of  this  dause,  if  the  general  words  had  not 
implied,  and  necessarily  inferred,  a  prohibition  against 
letting  leases  for  a  longer  duration.  Suppose  an  entail, 
after  the  strictest  clauses  prohibiting  alienations  of  the 
estate,  contractions  of  debt,  and  alienations  of  the  order 
ef  succession,  in  general  terms,  contains  a  clause  of  thit 
kind,  that,  notwithstanding  thereof,  it  shall  be  lawful  to 
grant  jointures  to  widows,  and  provisions  to  children,  to 
a  certain  extent ;  Would  not  this  be  a  prohibition  against 
granting  them  to  a  greater  extent  ?  This  clause  is  al- 
ways expressed  in  the  form  of  a  permission,  and  it  has 
always  been  considered,  that  it  did  necessarily  infer, 
against  the  heir  in  possession,  a  prohibition  to  grant  join- 
tures or  provisions  to  a  greater  extent  than  was  permitted. 
This  lease  is  of  such  a  duration,  that  if  is  altogether 
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1800.  without  the  range  of  common  business ;— -it  exceeds  alf 
ordinary  acts  of  administration ;  and  therefore  I  am  clear 
that  it  ought  to  be  cut  down. 

LORD  ARMADALE, 

This  entail,  I  observe,  contains  a  clause  declaring  thmt 
it  shall  be  in  the  power  of  the  substitute  heir  of  entail  to 
grant  leases  to  endure  for  the  lifetime  of  the  granter,  or 
the  receiver.     This  is  a  permission  to  grant  leases  to  a 
certain  extent;  and  certainly  it  very  clearly  indicates, 
that  it  was  the  intention  of  the  entailer  that  there  should 
be  a  prohibition  to  a  greater  extent.    But  I  hold  that  we 
cannot  from  this  clause  infer  such  prohibition.     There 
must  be  technical  words,  clearly  and  legally  expressed,  te 
constitute  such  prohibition.   We  cannot  infer  a  prohibitioa 
to  do  a  certain  act,  from  a  permission  to  do  a  part  of  it.  Sup. 
pose  a  deed  of  entail  contains  no  prohibition  against  con 
tracting  debt^  but  a  permission  to  contract  debt  to  the  extent 
of  L.500 ;  this  certainly  would  never  imply  a  prohibition 
to  contract  debt  to  any  extent  whatever.    There  must  be 
a  legal  and  technical  prohibition,  expressed  in  clear  and 
unequivocal  terms,  before  it  is  possible  for  us  to  tie  up  the 
hands  of  the  proprietor.    In  the  same  way,  suppose  the 
case  of  a  deed  of  entail  containing  no  prohibition  to  alie* 
nate,  but  a  permission  to  alienate  to  the  extent  of  50  or 
60  acres ;  Could  it  possibly  be  argued,  that  this  would  in* 
fer  a  prohibition  to  sell  to  a  greater  extent  ?    It  is  very 
true,  that  it  is  a  sufficient  indication  of  the  proprietor's  in* 
tention,  and  of  his  understanding  of  the  law  at  the  time. 
But  this  cannot  supply  the  absence  of  a  prohibition  ia 
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hfS^  ^i^d  teclinkdi  terms ;  aad,  tkerefore,  the  clause  I   1606L 
haYe  quoted  does  not  at  all  enter  into  my  consideration 
as  a  0pec{alty  in  this  case.     So  it  is  necessary  to  inquire 
wbatbar  the  act  done  by  the  pursuer  £dls  under  the  geae« 
xial  prohibitions  of  the  entaiL 

If  the  question  were  put  to  me,  whether  a  kase  grants 
fid  according  to  the  ordinary  mode  of  administering  a 
land  estate,  at  a  rent  equal  to  the  present  current  value 
pf  the  lands,  is  to  be  considered  as  an  alienation,  I 
would  have  no  difficulty  in  answering,  that  it  is  not  an 
alienation.  A  lease  granted  according  to  the  usual  prao- 
tice  of  landed  proprietors,  is  the  necessary  and  essential 
way  in  which  lands  must  be  nsanaged ;  but  where  leases 
are  granted  for  an  unmense  length  of  time,  aperiod  fiarfar 
axreeding  the  lifetime  of  the  granter  and  the  receiver,  and 
sUU  more  where  the  rent  is  indirect  and  accompanied  with 
a  grassum,  I  take  it  that,  in  sound  law,  it  is  in  fact  an 
alienation  of  the  property.  A  lease  of  this  description 
has  at  all  times  been  considered  in  law  ms  an  alienation ; 
and  I  think  in  effect  and  substance  it  is  so,  where  the 
hms  of  the  granter  are  for  an  immense  length  of  time 
entirely  divested  cf  the  natural  possession. 

Upon  a  view  of  all  the  authorities,  it  appears  from  the 
earliest  stages  of  our  law,  that  long  location  has  been  held 
to  be  alienation,  and  to  be  prohibited  where  alienation  is 
prohibited.  Such  are  the  opinions  of  Craig,  Stair,  Bank- 
ion,  Erskine,  and  other  authorities.  Craig  talks  of  the 
case  of  reoognkion ;  other  lawyers  are  talking  of  other 
eases ;  but  all  of  them,  whatever  may  be  the  subject 


46B  THS  CASE  99  TRS  BWim  OW  ^VBBlMatftaT,' 

1806.  immediately  under  discussioii,  Itj  it  down  expressly,  tiati 
long  location  is  alienation.    As  to  the  period  and  dura* 
tion  of  the  lease,  there  will  be  different  ideas  and  opinions 
at  different  times,  according  as  the  views  of  mankind  may 
Tary  in  different  stages  of  society.     But  it  has  been  uni* 
formly  held,    that  whatever   period    be    considered   to 
amount  to  a  long  lease,    long  leasee   are   aiieaations* 
Such,  are  leases  granted  by  his  Majesty,  or  by  church^ 
men,  which  were  looked  upon  in  the  same  light     Sop* 
poamg  a  lease  to  come  in  competition  with  an  inhibition^ 
or  a  conveyance  in  that  form,  challenged  under  the  act 
1682 ;  your  Lordships  would  certainly  never  listen  to  any 
observations  tending  to  shew  that  the^  were  not  aliena« 
lions.    On  tlie  contrary,  you  would  principaily  consider 
the  substantial  nature  and  effect  of  the  conveyances ;  and 
if  their  true  and  genuine  import  were  to  alienate  the 
estate,  you  would  bold  them  to  be  alienations,  and  to  be 
reducible  accordingly.  And,  indeed,  I  see  that  this  point  haa^ 
been  already  decided  by  your  Lordships  in  a  question 
upon  the  law  of  death-bed,  regarding  a  lease  of  thret 
nineteen  years  ;  although  there  was  no  fraud,  no  elusory 
rent,  and  the  heir  was  found  entitled  to  challenge  it  i^Kin 
no  other  ground,  than^  that  long  location  was  beld  to  be 
alienation. 

The  law  itself  makes  an  essential  distinction  betwixt 
leases  of  moderate  endurance,  granted  by  proprietors  fair^ 
ly  in  administration  of  their  estates,  and  longer  leases, 
both  in  regard  to  the  lessor  and  the  lessee.  Li  the  one» 
the  lessee  has  power  to  assign,  but  in  the  other  be  has  no 
sucji  power ;  so  that  upon  every  view,  I  think  there  af% 
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gromkds  for  a  sbund  distinotion  betwixt  leases  granted  for  ISOft 
a  short  and  ordinary  period,  and  leases  for  an  extraordi* 
narj  and  immoderate  period.  This  was  the  understanding 
of  the  law  previous  to  the  act  1685,  and  I  think  it  was  40 
considered  at  the  time ;  and,  in  fact,  it  has  dways  been 
considered  in  that  light.  To  say  that  feus  carry  right  to 
metals  and  minerals,  woods,  fishings,  and  so  on,  and  that 
a  lease  does  not ;  what  is  this  to  the  purpose  P  May  not 
a  lease  do  so  ?  I  see  nothing  to  prevent  it ;  and  I  think 
the  distinction  entirely  without  foundation.  A  lease  is  % 
substantial  alienation,  and  deprives  the  proprietor  and  his 
heirs,  not  only  of  the  use  of  the  subject,  but  of  every  fNToa* 
pect  of  attaining  possession. 

This  being  Ae  understanding  at  the  law  at  the  time  of 
the  act  1685,  I  think  it  would  be  most  extraordinary  in- 
deed, if,  while  the  Legislature  meant  to  make  a  general 
regulation  with  regard  to  the  powers  of  proprietors  of 
land)  location  should  be  considered  as  alienation  to  any 
other  effect,  but  should  not  be  so  considered  by  the  Le- 
|[islature  at  passing  this  act.  It  was  then  thought,  that 
long  leases  were  ineifectual  against  singular  successors. 
What  is  the  act  1685?  It  does  not  enumerate  all  the  dif- 
ferent species  of  alienations,  but,  in  broad  and  compre- 
hensive terms,  it  allows  proprietors  to  grant  tailzies,  con- 
taining limitations  as  to  selling,  alienating,  and  dispon- 
ing the  property.  It  does  not  point  dut  the  particular 
forms  in  which  such  conveyances  are  to  be  executed,  but 
it  permits  prohibitions  to  be  inserted  as  to  selling,  .alie- 
nating, and  disponing ;  and,  in  the  same  extensive  and  ge- 
neral terms,  it  enables  proprietors  to  prohibit  contractiona 


180&  of  ddbt,  uridioiit  tpetify^  whether  by  beriUUe  lmid» 
wadttt)  ad^udiofttiMi^  or  olherviie,  aithough  it  b  hi^nm- 
libU  that  a  doubt  can  exist,  tbat  aupk  special  tramactions 
are  Corbidileii  by  tbe  gfuteral  proUbitioaa  agaioa^  oonlraci- 
ing  of  debt. 


The  chief  difficulty  in  the  case,  though  I  confess  I 
■ot  think  it  so,  is,  that  there  may  ha  a  jdifference  in  the 
■Binds  of  nen  as  to  the  line  of  distiaolion  beUrizt  ceason* 
able  leases  and  those  which  are  to  be  considered  as  Jong 
location.  In  the  days  of  Craig,  it  seems,  ieaset  for  tea 
jearf  iQrere  considered  as  alienations ;  but  this  nsMt  rary 
according  to  the  peculiar  notions  of  the  limes.  It  muai 
Tibrate  betwixt  the  two  extremes,  according  to  the  pecu- 
liar cfaaraioter  of  each  state  of  society.  It  4epe»da  upon 
the  opinions  of  men,  and  must  be  judged  of  by  circ urn- 
stances^  and  what,  upon  the  whole  result,  is  considered 
as  a  rational  step  in  the  i^dministration  of  a  land  estate, 
at  any  given  period.  But  I  am  confident  that,  at  jio  one 
time,  can  long  leases  be  considered  in  any  other  light  than 
as  alienations ;  and  therefore  I  am  for  assoiUieing  tlie  de* 
fenders. 

LORD  BALMUTO. 

Leases  may  certainly  he  granted  by  hdrs  of  entail,  but 
they  are  partial  alienations.  The  terms  of  this  entail  are 
¥^y  comprehensive.  Can  any  thing  be  stRmgar  than  the 
permissive  dause,  to  dliow  that  leases  were  prohifaitied  by 
the  former  clause  P  In  my  opinion,  there  can  be  no  dis* 
pute  that  there  is  here  an  alienation  of  the  property? 
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estate ;  and  does  he  not  sell  this  rent,  by  taking  a  gras- 
sum  ?  This  was  clearly  an  alienation  to  the  prejudice  of 
the  heirs  of  eiltail.    I  am  for  sustaining  the  defences. 

LORD  WOODHOUSELEE. 

I  shall  not  detain  your  Lordships  long  in  delivering  my 
opinion,  because  it  agrees  with  the  sentiments  already  ex- 
pressed. I  think  that  a  mCin,  after  engoyihg  an  estate 
during  the  period  of  his  own  life,  oltght  not  to  take  updn 
himself  to  exercise. a  dominion  6v€r  his  sudiressors  for*  all 
time  to  come.  It  is  a  ruinous  policy  that  land  should  be 
out  of  commerce.  An  heir  of  entail  is  bounfd  by  itll  the 
prohibitions  and  fetters  under  which  he  tak^s  the  estate^ 
but  in  every  other  respect  is  just  a  fr^  proprietor.  .  He 
is  entitled  to  the  free  use  and  admiinifttratidn  of  his  pro^ 
perty  enjoyed  by  other  proprietors;  Where  leases  lire  not 
expressly  debarred,  he  may  grant  leases,  such  as  are  truly 
leases  in  every  particular.  No  man  ever  gives  a  lease 
which  amounts  to  a  perpetuity ;  no  ftee  'prq>rietor  ever 
does  that  by  means  of  a  lease.  He  lets  a  lease  for  ten  or 
pineteen  years,  or  such  other  term  as  is  usuiil,  idlhough 
this  b,  in  my  opinion,  a  natural  and  ordinary  exercise  of 
property,  such  as  any  unencumbered  proprietor  is  entitled 
to  do ;  but  no  lease  beyond  that  period  ean  be  said  to  be 
granted  in  the  usual  and  free  use  of  property.  In  this  case, 
a  lease  is  let  for  a  period  far  exceeding  th^  ordinary  dera- 
tion of  leases.  I  think  it  is,  to  all  intents  and  purposes^ 
a  deed  of  alienation ;  and  I  think  it  must  fidt  under  the 
general  prohibitions  of  this  entail.  A  lease  for  this  pe«> 
riod  is^  to  all  intents  and  purposes,  an  alienation  of  the 

go 
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1806.  property;  therefore,  I  hare  no  hesitation  in  sastainin^ 


the  defences. 


LORD  NEWTON. 


I  must  observe,  fliat  the  Duke  of  Queensberry  is  end- 
tied  to  scarce  any  degree  of  credit  for  the  way  in  which 
he  has  brought  ffarward  the  question ;  but,  I  apprehend^ 
the  merits  of  the  case  lie  within  a  nut-shelt.  It  is  clear 
that,  in  the  language  of  the  law  of  Scotland,  the  gnmting 
of  a  long  lease  was  alwap  conridered  as  a  species  of  aCe- 
liation.  Sir  George  Mackenzie  lays  it  down  in  the  most 
express  terms,  and  he  wrote  at  the  very  time  the  act  was 
passed.  There  is  some  difficulty  as  to  what  shall  be  con- 
sidered as  a  long  lease  ;  but  we  are  relieved  firora  this  by 
the  entail  itself,  which  permits  leases  for  a  certain  time  to 
be  granted.  This  is  just  the  same  thing  as  if  the  en- 
tailer had  said,  that  he  meant  to  prohibit  aH  leases  but 
these. 

LOBD  MBADOWBANC.  • 

I  think  the  case  so  perfectly  clear,  that  I  cannot  have 
a  doubt  upon  the  subject. 

LORD  BANNATYNE. 

Wherever  a  lease  is  a  cover  to  an  alienation,  your  Lord- 
ships cannot  support  it,  if  you  give  a  fair  and  just  inter- 
pretation to  the  act  of  Parliament.  This  appears  to  me 
to  be  the  nature  of  the  present  lease,  and  therefore  I  am 
•laai  Cmt  sustaining  the  defences. 
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isoa 

LORD  PRESIDENT. 
(sir  ilat  caufbelu) 

Mjr  c^inion  is  jnst  tkat  of  ell  your  Loidships.  AU  of 
OS  kaow,  1«<,  That  ^  lease  may  be  graiited  by  an  heir  of 
entail,  which  is  not  an  aliaiation  ;  and,  stcondfy^  That  a 
lease  may  be  granted,  which  is  really,  subitantially,  and 
trnly  an  alienation.  Now,  it  is  unneceHsary  for  me  to 
bring  under  your  Lordships^  view,  examples  of  the  two 
extremes,  becanse  they  must  be  obvious :  For  leases  for 
one  year,  or  two  years,  or  in  Craig^s  time  ftr  ten  years, 
or  in  the  present  day  for  nineteen  years,  are  not  alienations. 
•But,  OB  the  other  hand,  will  any  man  say  with  candour, 
or  is  it  possible  for  a  lawyer  to  maintain,  that  a  lease  for 
ilOOO,  or  10,000  yeacs,  for  something  much  below  the  pre^ 
sent  rent,  is  not  an  alienation.  It  is  quite  impossible  that 
the  contrary  can  be  maintained.  Suppose  that  it  is  grant- 
ed for  the  present  current  rent  for  1000  years,  depriving 
the  heirs  of  entail,  for  that  long  period  of  tirae^  of  all  the 
profit  and  enjoyment  of  the  estate ;  reserving  out  <rf  it  no 
more  rent,  perhi^,  than  a  mere  quit  rent,  to  be  enjoyed 
by  the  heirs  of  entail.  I  cannot  say  that  this  is  not  an 
alienation,  though  the  difficulty  is  to  fix  the  |Hrecise  line ; 
and  this  is  not  only  a  difficulty  now,  but  it  has  always 
been  a  dfficulty,  and  the  only  difficulty.  All  of  your 
Lordships  have  been  asked  the  question— -I  am  sure  I  have 
been  asked  a  hundred  times,  sometimes  in  the  shape  of 
memorials  and  queries — not  what  length  of  time  a  man 
may  grant  a  lease,  but  what  time  you  would  advise  him 
to  grant  it,  He  wishes  to  go  to  the  utmost  length  of  hie 
fight .  The  only  answer  that  I  could  ever  make  to  this^ 
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1806.   was  an  answer  which  I  shall  not  mention  to  your  Lord<* 
ships  at  present,  because  by  and  by  I  will  make  a  better  i 
but  I  had  no  difficulty  in  saying,  I  will  tell  you  what 
length   of  lease  the  Court  of  Session  will   sustain :   I 
will  not' advise  you  to  go  beyond  the  pftu^ce  of  the 
country  where  you  ^re*  There  is  a  practice  to  go  a  greats 
^r  length-^two,  or  perhaps  three  nineteen  years ;  and  pos- 
sibly ^  the  Court  may  sustain  it;  but  I  would  npt  advise 
you,  as  a  friend,  to  grant  suoh  leases.    You  may  judge 
for  yourself ;  but,  as  a  lawyer,  I  will  not  advise  you  to  do 
it.    And  I  will  ask  gentleihen  in  my  eye,  whether  they 
ever  said  to  their  clients  that  they  could  grant  a  lease  fmr 
ninety-nine  years.     Mr  Ferguson^s  opinion  goes  no  fac<- 
ther  than  what  I   have  just  stated.    Ttiere  may  have 
been  leases  let  for  four  or  five  nineteen  years,  and  if  that 
be  the  practice  of  th^.countiy,  you  may  go  that  length; 
otherwise  not. 

But  I  have  to  call  your  Lordships'*  attention  to  a  change 
of  the  law  respecting  entails,  at  the  period  when 
this  entail  was  made,  and  when  entails  of  an  ancien) 
date  were  made ; — I  mean,  in  the  last  centuiy.  It  is  a 
remarkable  circumstance,  that,  for  the  most  part,*  Uiese 
deeds  are  entirely  silent  as  to  the  power  of  leasing,  al- 
though they -contain  a  clause,  in  the  way  of  an  exception, 
permitting'certain  leases ;  and  I  can  put  no  other  con- 
struction on  it  than  this,  that  it  was  never  known  that 
leases  of  a  longer  duration  were  granted,  and  that  the  en- 
tailers understood,  that,  under  the  general  prohibitions, 
Jeases  of  a  very  long  duration  were  included.  I  see  that 
some  lawyers  have  held,  that  an  heir  of  entail  may  grant 
^  lease  for  the  period  of  his  own  interest  in  the  estate,,  if 


.  the  tenant  choose  to  46pend  on  that;  Imt  it  was  never  nn-  tfl06L 
derstood  that,  beyond  tUs  period,  an  heir  of  entail  could 
grant  leases,  so  as  hu  successor  might  be-  excluded  from 
his  right  to  enjoj  the  estate.  I  think  this  was  the  idea  of 
a  yety  noted  man  at  the  time,-— I  m^an  Sir  Jcrfm  Nisbet ; 
for  he  fixed  iqpon  the  period  of  his  own  life  send  interestT 
in  the  estate  as  the  period  for  which  he  might  grant  leases. 
Other  entails  saj  nothing  about  it,  which  I  ascribe  to 
^me  of  the  caiisep  that  I  have  alreadj.  mentioned.  There  ' 
has  been  a  change  of  ideas  and  opinions,  ^a  well  as  of 
manners  and  customs.  In  Craig?s  time,  a  lease  for  {en 
years. was  an  alidiation ;  but  I  cannot  thiidc  that  this  can 
be  an  alienation  now.  In  the  general  understimding  of 
the  country,  a  nineteen  years  lease  has  been  long  con- 
as  an  act  of  ordinary  administration. 


But  this  is  not  all ;  for  I  beg  your  Lordships^  attention 
>o  the  act  10th  Geo.  III.  c.  51,  for  encouraging  the  im- 
provement of  lands.  This  act  contains  certain  clauses . 
relative  to  letting  leases  on  entailed  estates,  where  the 
heir  of  entail  is  under  prphibitions ;  and  what  is  the  de- 
so^tion  given  of  what  the  L^slature  then  supposed  were 
the  leases  that  an  heir  of  entail  might  grant  f  I  see  that 
nineteen  years  is  the  lease  which  an  heir  of  entail  may 
grant.  It  is  th^  ordinary  term  of  a  lease.  The  enacting 
words  of  this  statute  are  general ;  thirty-one  years  is  the 
utmost  length  for  which  a  lease  can  be  granted ;  but  then 
the  tenant  must  be  taken  b<Mnd  to  enclose  the  ground ; 
so  that,  under  this  limitation,  the  power  may  be  exercis-* 
ed  of  granting  leases,  which  siiall  not  be  considered  aa 
alienations.  The  utmost  limit  is  thirty-one  years.  Why 
is  it  limited  to  thirty-one  years  ?  because  the  Legislature 
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1806.  cwndered,  tfcat  to'i^t  leases  beyond  ibat  tiiney  witf 
acting  in  defraud  and  in  defiance  of  Uie  pronskiBB  and 
letters  of  die  entail. 

There  was  fmrmerij  a  difficnlty  that  I  cooU  ne^er  an« 
•wer,  but  the  answer  to  it  now,  is  just  precisely  to  adopt 
this  act  of  Pariiament;  and  I  coald  now,  were  it  neces- 
sary or  proper^  tell  any  friend  of  mine,  you  may  grant  a 
lease  for  nineteen  yean,  and  take  a  grassnm,  but  jaa 
cannot  go  beyond  thirty-one  yean ;  and  if  you  go  that 
length,  you  must  insert  a  clause  oblij^ng  the  tenant  to  eoi* 
dose,  in  terms  of  this  act  If  the  noUe  Duke  there- 
fore will  restrict  this  lease  to  thirty-one  yean^  and  insert 
inch  clause,  I  shall  be  for  sustaining  it.  To  do  otherwise 
would  be  to  destroy  the  whole  law  of  entails.  I  am  not 
asking  for  any  thing  here,  but  a  strict  interpretation  of 
the  entaiL  I  am  not  in  the  smallest  d^ree  tied  up  or 
restricted  by  way  deci»on  of  your  Lordships  on  this  sub- 
ject There  U  a  very  stroi^  specialty  in  this  case ;  for 
the  entailer  has  in  effect  said,  I  tie  you  up  firom  anoail- 
»eing,  and  I  tie  you  up  from  granting  long  leases,  but 
what  I  mean  by  long  leases,  is  leases  for  a  longer  dura- 
tion than  the  lifetime  of  the  grants  and  the  receiver. 
Under  this  act  of  the  10th  of  the  King,  I  think  the 
Duke  ai  Queensberry  may  go  to  the  length  of  nineteen 
years  without  any  restriction. 

The  Court  then  pronounced  an  interlocutor,  smtaining 
the  defences ;  or,  in  other  words,  finding,  that  the  Duke 
9f  Queensberry  had  no  right  to  grant  a  lease  for  ninety^ 
seven  years. 
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To  this  judgment  the  Court  adhered,  after  adyising  a    1806. 
reclaiming  petition  for  his  Grace,  with  answers  for  the 
defenders. 

Counsel  for  the  Duke— Erskine,  Clerk,  Murray.  For 
the  Defenders— -Solicitor-General  (Blair,)  Forbes,  Thom- 
son ;  Agents,  Crawfurd  Tait,  and  John  Anderson,  W.  S. 


/  • 


PART    II. 


TRIALS  AND  PROCEEDINGS 

aaroaM  tu 
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THE  TRIAL 


o? 


ENSIGN   HUGH  MAXWELL, 

OP  THE  1.ANARK9HIBB  HUITIA, 


fOR 


THE  MURDER  OF  CHARLES  COTTIER, 

PRIIOHBm  or  WAR  AT  ORBIin.A#. 


15lA  June  1807. 

UuBt  JUSTICE  CLBBK,  CULLEN^ 

DUN9INKAN,  ARMADALE. 

CRAIG,  MfiAOOWBAKK. 

Tub  ifidictmeiit  stated,  thattipoB  the  ereningof  Wedneads^  1807. 
ilie  7th  of  Jaauaiy  1807,  the  pannel  beiag  then  eof»nianding 
offieer  of  the  miiitaiy  guard  staUoned  at  the  h^uae  of  Green- 
law, in  the  parish  o(  Gleneorse  and  coitBty  of  Edlhhurgb, 
then  used  as  a  place  of  confinement  for  prisoners  of  war, 
was  inf<mned  by  Alexander  Wardfope,  seijeant  in  the' 
regiBMBt  ot  Lanarkshire  militia,  that  he  heard  nomt  noise 
in  one  of  the  rooms  of  the  said  hoiM,  where  eertahi  of 
the  said  prisoners  were  then  shot  up,  wherenpon  the  pan«' 
nel  immediately  wen^  to  the  ^utside  df  the  wtBdotr  of  the 
room  from  wlience  the  noise  was  said  to  proceed,  and  call* 
^  out  to  the  persoBs  within  it  to  extinguish  a  light  wUeh 


4  THE  TRIAL  OF  EKUGN  HUGH  MAXWELL, 

}_J\  he  alleged  was  there ;  and  that,  iinmediately  thereafter, 
he  ordered  John  Grow,  a  private  in  the  said  regiment, 
who  was  then  posted  as  a  sentinel  upon  the  said  house, 
and  under  his  command,  to  come  towards  the  place  where 
he  was  standing,  and  then  did  feloniously  order  and  com- 
mand the  said  John  Gow  to  fire  his  musket,  loaded  with 
a  lead  bdl,  into  the  room,  knowing  that  a  number  of  the 
prisoners  of  war  were  there  confined;  which  order  he 
again  and  repeatedly  gave,  until  the  said  John  Gow  did 
point  his  musket  towards  the  room,  and  pulled  the  trig- 
ger, which  missed  fire ;  whereupon  the  pannel  did  again 
wickedly  and  feloniously  order  the  said  John  Gow  to  fire 
into  the  room ;  and  the  said  John  Grow,  as  commanded 
by  the  pannel,  did  fire '  hb  musket,  loaded  with  a  lead 
ball,  through  the  window  of  the  room,  whereby  Charles 
Cottier,  one  of  the  prisoners,  who  was  then  lying  there 
in  a  hammock,  was  mortally  wounded,  the  ball  having 
penetrated  his  left  hip,  and  lodged  somewhere  near  the 
right  side  of  hb  belly ;  of  which  wound,  inflicted  in  con- 
sequence of  the  pannePs  orders,  the  said  Charles  Cottier 
died^  after  languishing  tiU  the  afternoon  of  the  following 
day;  whereby  it  was  concluded,  that  the  pannel  was  guilt j 
«of  the  crime  of  murder,  actor,  or  art  and  part,  and  there- 
fore ought  to  be  punished  with  the  pains  of  law. 

The  indictment  being  read,  the  pannel  pleaded  N^ 
JGuiUy;  and  hb  counsel,  Mr  Francis  Jeffrey,  then  ad- 
dressed the  Court  as  follows.  . 

MY  LORD  JOtTICS  Ct^BXy 

« 

.    On  tha  part  of  the  prisoner  at  the  bar,  vre  are  to  state 
ffio objections  to  the  relevancy;  but  it  has  been  thought 
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fifroper,  thai,  before  proceeding  to  the  evidence,  he  should  1807.' 
state  by  bis  counsel  to  the  Court,  and  in  the  hearing  of 
tiiose  who  are  to  compose  his ,  Jwrj^  the  grounds  of  the 
plea,  upon  the  faith  of  which  he  has  now  said  that  he  is 
not  guiltj. 

The  tenor  of  this  defence  consists  in  a  denial  of  the 
charge,  and  in  the  allegation,  that  if  this  prisoner  was 
actuldiy  killed,  it  was  in  consequence  of  orders  which  he  • 
was  justified  in  giving,  so  that  he  must  stand  acquitted  ^ 
by  the  circumstances  in  which  he  was  placed.     In  a  case, 
so  serious  and  so  unfortunate,  your  Lordships  are  to  ex*' 
pect  no  admissions  on  this  side  of  the  bar.    Accordingly, 
to  the  tenor  of  that  general  denial  which  has  been  given, 
to  the  libel,  I  now  adhere;  and  whatever  statement  I  think 
proper  to  make  to  the  Court  and  t^e  Jury,  I  make  hypo- 
tbetically,  supposing  the  facts  asserted  to  be  established  by 
legal  proof.     I  have  called  this  case  an  unfortunate  one ; 
and  whatever  the  issue  of  it  may  be,  the  epithet  is  alrea->. 
dy  justified  by  the  existence  of  this  trial.     For,  surely,- 
other  than  unfortunate  the  circumstances  cannot  be  deem- 
ed, which  have  brought  a  British  ofiicer  to  trial,  in  con- 
sequence of  the  death  of  a  prisoner  of  war  under  his  charge 
at  the  time.  Unfortunate  certainly  as  these  circumstances* 
are  .to  the  country  at  large,  they  are  particularly  so  to  the 
individual  at  the  bar.     When  an  event  of  this  kind  hap-, 
pens,  various  prejudices  are  apt  to  be  excited ;  and  from 
these,  though  opposite  in  their  nature,  it  does  appear  to 
me  that  the  case  of  the  pannel  receives  equal  detriment.. 
On  the  one  hand,  among  the  unworthy  and  calumnious,: 
an  impression  goes  abroad,  that  where  a  prisoner  of  war. 
pfsrishes  by  the  hands  of  those  who  are  appointed  to  guard 
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1807.  ^^^  ^  <^  <>f  ^®  house.'  No  more  than  tfalrij-riif 
men  were  resekred  for  the  actual  guard ;  a  number  which 
evidently  appears  to  hare  been  very  insuflicient  for  secur* 
ing  prisoners  of  such  a  number,  in  a  house  of  that  de^ 
scription.  The  prisoners  were  all  prisoners  of  war :  most 
of  them  had  been  crews  of  privateers,  and  Iherrfore  some- 
what more  disorderly  than  persons  employed  in  more  re^ 
gular  branches  of  service.  Accordingly,  previous  to  tkt 
arrival  of  my  client,  various  endeavours  had  been  made 
to  eacapej  sonie  of  which  had  proved  successful ;  and  a 
short  time  before,  an  attempt  had  been  made  to  effect  the 
•scape  of  the  whole  body,  by  undermining  the  walls  of 
the  house. 

These  men  were  extremely  turbulent,  and  it  required 
violent  coercion  at  all  times  to  keep  them  within  the 
bounds  of  their  duty.  In  this  situation,  it  was  felt  to  be 
the  duty  of  those  who  had  the  maniigement,  to  issue  very 
strict  orders  as  to  the  economy  of  the  house ;  and  parti* 
cularly  in  winter,  when  the  ni^ts  were  long,  it  became 
necessary  that,  at  an  early  hour,  they  should  be  prevent* 
ed  from  making  any  attempts  to  effect  their  escape  This 
could  not  be  done  merely  by  stationing  guards  on  the  pri- 
soners, but  only  by  adopting  certain  regulations  that  could 
be  enforced  by  those  without  the  prison,,  and  the  breai^ 
of  which  could  be  matter  of  observation  io  them.  Ac- 
cordingly, all  the  lights  were  required  to  be  put  out  by 
nine  o^clock ;  and  as  every  contravention  of  this  order  must 
be  interpreted  into  some  attempt  on  the  part  of  the  pri- 
soners to  make  their  escape,  it  was  of  necessity  inferred, 
that  if  they  were  stirring  after  that  hour,  it  was  for  some 
improper  purpose.  i 


In  tUese.ctrcunulanceSy  my  client;  ^newlj  arrived  upon  1807.' 
^  this  important  station,  informed  of  the  recent  attempts 
lo.  escape,. himself  awikre  of  the  turbulent  disposition  of 
the  prisoners,  felt  it  to  be  his  duty  to  relax  nothing.) 
Accordingly,  he  was  uniformly  remarkable,  as  well  for 
the  tempar  and  modention,  as  for  the  firmness  and  vigi* 
kmce. with  which  hb  orders  were  enforced.  On  the  night' 
of  this  fatal  accident,  within  less  than  ten  days  after  hb 
arrival,  he  was  the  officer  on  guard.  He  had  gone  his: 
rounds,  and  inspected  the  prison  after  dark,  and  given 
his  orders  for  extinguishing  the  lights.  The  order  w'as 
obeyed,  as  he  understood ;  and,  having  passed  the  whole' 
day  alone,  he  retired  to  the  guard  room, .  where  he  was. 
employed  reading.  He  had  not- been  long  in  thia  situa- 
tion, when  a  serjeant  of  the  regiment,  of  the  <name.  of 
Wardrope,  came  to  the  guard*>room,  and .  reported  that 
there  was.  an  alarming  noise  in  one  of  the  largest  rooms- 
in  the  prison ;  that  it  was  so  loud,  and  had  continued  so: 
long,  that  he  felt  it  to  be  his  duty  to  give  him  notice. 
He  immediately  repaired  to  the  place,  .and  being  convinc- 
ed by  his  senses  that  there  was  a  noise,  and  that  lights 
w^re  burning  in  spite  of  the  order,  he,  with  a  loud  voice,* 
ordered  them  to  desist  from  the  noise,  and  to  extinguish 
the  lights.  This  order  was  entirely  and  resolutely  dis-. 
obeyed.  He  repeated  it  twice  or  thrice ;  and  to  enforce 
it,  he  knocked  three. times  with  his  hand  and  sword  upon 
the  window.  No  cessation  of  the  noise  or  of  the  lights 
took  place,  but  both  continued ;  and  the  noise  was  of  such 
a  kind,  as.  to  show  that  a  great  number  of  persons  wire 
engaged  in  some  considerable  work .  of  labour ;  and  as  it 
could  not  continue  unless  for  sonu^  unlawful  and  desperate 
purpose^  Jie  then,  felt  itio  be;his  duty  to  say  that^he  would 
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1807.  fire.  TUs  hsd  no  eflbct  He  then  turned  to  the  so- 
tinel,  end  corannaded  hfan  to  fire.  The  sentinel  dU 
fire,  and  a  man  wae  woaadad,  who  afterwards  died  in 
conseqaenee  of  the  wownd. 

These  are  the  faets  which  we  imdcntand  will  eone  out 
in  encknce  upon  this  trial ;  and  I  think  they  wamnt  na 
in  concluding,  that,  if  they  are  establidwdy  no  doubt  can 
xemain  that  the  pannei  most  be  acquitted. 

His  defence  is  therefore  twofold  :  Jlrrf,  and  mainlj,  that 
he  himself  was  a  soldier,  an  oScet  on  whmn  a  aost  deli- 
eate  and  important  duty  wy  imposed,  which  he  was  bound 
to  discharge  at  his  own  peril;  and,  tecomdfyj  tbatthisdutj 
rdaled  to  prisoners  of  war  assembled  in  a  large  body,  who 
had  been  long  under  the  command  of  a  nulitary  foroe^  ami 
were  perfectly  apprised  of  those  orders  to  which  thcj  re* 
fused  obedience. 

« 

It  is  necessary  to  state,  that  a  soldier  is  justified  in  per- 
forming acts  by  which  the  safety  of  indinduals  may  be 
risked,  which  those  other  individuals  could  not  lawliiBy 
▼entnre  to  execute.  A  soldier  is  entitled,  in  assertion  of 
his  duty,  and  in  maintenance  of  his  post,  to  ^uegard 
those  rules  of  law  that  regulate  the  ordinaiy  transactions 
of  other  men.  In  support  of  this  doctrine,  I  need  not 
read  authorities,  as  I  trust  it  will  be  stated  by  your  Lord- 
ship to  the  Jury.  I  lay  it  down  in  general,  that  a  soldier 
is  bound  to  obey  the  orders  he  has  received.  Where  they 
contain  no  spmSc  directions,  he  is  bound  to  exercise  his 
own  discretion,  so  as  to  secure  their  general  object;  and 
1^  upon  an  inrestigation,  it  shall  turn  out  that  there  w^ 
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RDj  occaaioii  for  doing  what  was  doiiei  he  shall  stand  jiia^  180T. 
tified  to  the  law.     Nay,  if  his  conduct  was  such  as  might 
have  oecoired  to  a  man  pt  common  sense  in  similar  cir« 
comstances,  he  must  be  justified,  although  it  may  appear, 
in  the  sequel,  that  a  different  mode  of  proceeding  migfai 
have  been  more  expedient.    In  illustration  of  this,  I  maj 
mention  the  case  of  riolence  uSed  in  the  suppression  of 
tumult  and  riot    By  the  order  of  a  magistrate,  or  even 
without  such  order,  a  military  body  may  be  entitled  to 
expose  the  lives  of  tumultuous  persons  to  hazard  in  such 
circumstances,  although  it  might  afterwards  appear  that 
it  was  not  absolutely  necessary.    The  military  has  often 
been  called  upon  to  act,  in  cases  where  people  at  a  dia« 
jtance  have  been  of  opinion  that  such  interference  was  j^ro* 
cipitate ;  yet  was  it  ever  heard  of,  that  if^  in  fact,  there 
were  appearances  of  turbulence,  disobedience  to  repeat* 
ed  orders  to  diq>erse,  indications  of  a  riotous  dispositjmi 
clearly  manifested,  and  if  a  magistrate,  in  the  sound  ex* 
ercise  of  his  discretion,  had  ordered  them  to  fire,  and 
death  had  ensued,  he  should  answer  with  his  life  for  the 
consequences  ?    No  such  thing  ever  haf^ned.   It  is  suffi- 
cient for  his  justification,  that  there  were  circumstances 
of  great  danger,  such  as  would  have  alarmed  a  person  of 
ordinary  fortitude. 

I  may  also  allude  to-tbe  case  of  a  sentinel  firing,  when 
he  challenges  a  person  who  does  not  answer ;  in  which 
case,  it  is  not  only  lawful  for  him,  but  is  his  bounden  duty 
to  do  so.  Suppose  he  does  fire,  and  it  aftwwards  appears 
that  he  has  killed  an  infirm  individual,  whom  he  oould 
)iave  mastered  with  his  left  arm,  or  that  it  was  a  drunk- 
pd,  or  a  woman  who  might  have  been  ignorant  of  t|w 


IZ  TBB  TmiAL  OF  BHSIdX  BUOB  MAXWKi;!.^  '^ 

1807.  necesutj  of  makiiig  anj  answer :  Will  that  convert  initf 
murder  the  legal  and  the  allowable  act  which  he  has  done 
under  the  impression  of  his  duty,  and  the  necessity  of  the 
case  ?  Although  it  were  proved  that  no  actual  attempt  to' 
,  escape  tod^  place,  still,  unless  it  be  disproved  that  eir- 
cmnstances  did  not  exist  which  could  have  justified  that 
belief;  unless  it  be  proved  that  no  lights  were  burning, 
and  that  no  noise  was  heard,  my  client  is  entitled  to  a 
verdict  of  acquittal. 

But  if  these  pleas  are  good,  even  in  the  common  case' 
of  persons  assembled  in  a  riotous  manner  on  the  street, 
how  much  more  force  must  they  have  in  the  case  of  pri- 
soners of  war,  held  in  custody  by  a  scanty  guard.  I  do 
not  mean  to  depart  from  the  statement  of  which  I  had 
the  honour  to  set  out  aiis  to  the  sacredness  of  prisoners  of 
war,  and  the  sanctity  and  strictness  with  which  their 
wrongs  ought  to  be  inquired  into.  But  where  they  out-* 
number  sixfold  those  who  have  the  charge  of  them,  it  19 
necessary  to  attend  to  the  situation  of  those  persons  who 
are  bound  to  perform  their  duty  at  their  peril.  On  the 
other  hand,  the  prisoners  must  be  presumed  to  have  had 
a  constant  and  perpetual  purpose  of  escape.  They  were' 
in  a  state  of  continual  hostility,  from  night  to  morning, 
with  those  who  were  appointed  to  guard  them ;  and  see- 
ing it  distinctly  e^lained,  that  the  slightest  degree  of 
iM>ise,  or  appearance  of  light,  would  be  interpreted  into 
an  intention  to  escape,  of-  which  they  well  knew  the  con« 
sequences,  they  had  themselves  to  blame  if  they  were 
guilty  of  either.  Besides,  as  they  are  persons  who  are 
firmly  united  together,  who  wish  to  take  advantage  of  all 
the  circumstances  in  which  they  are  plac^  and  4iave  m^ 
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•fiOrt'of  regard  for  the'^  comfort  or  safety  of  those  who    1807. 
<giuard  tbenii  they  dappot  be  deterred  from  any  attempts 
•to  escapei  by  the , least  jconcem  for  the  •dangers  in  whieh^ 
if  successful,  tliey  tHH  inTolve  the  persons  to  whom  that 
.doty  is  coitimittedk    They  are  in  oppodtion  to  them  at 
,aUrpoints;  and  muil  tiberefore  be  guarded  with  the  most 
•severe  and  unrenaittiilg  vigilance.     It  ought  also  .to  be  re- 
paeioabered^  that  they  had  indicated  not  only  a  disposition 
.to  escape,  bqt  a  violent  degree  of  aggression  against  the 
j)ei:sons  who  guai^ded  them;  and  it  wiH  be  proved  that 
tiiey  were  repeatedly  fired  upon  before  the  arrival  of  my 
client  ^t  GfeenUw.    Men-  thus  fearless  by  their  profes- 
sion, and  desperate  from  the  circumstances  in  which'  they 
.are  placed,  were « not  only  formidable  from  their  peculiar 
•h^bits,  but  they  were  bound,  from  the  same  considera- 
tion, to  learn,  and  to  observe  more  accurately,  the  orders 
that  were  given  them.     The  greater  part  of  them  had 
been  there  for  years,  and  ail  of  them  ibr  many  months. 
They  were  thoroughly  acquainted  with  the  rules.     No 
excuse  therefore  can  be  founded  upon  their  being  unskil- 
ful persons,  or  ignorant  of  what  would  follow  upon  theur 
disobedience  of  orders.     They  were  persons  who  knew 
all  that  from  their  profession  and  habits.     It  had  been 
fully  interpreted  and  explained  to  them,  and  enforced 
every  hour  that  it  became  necessary.     It  was  a  military 
order  to  be  enforced  like  all  other  military  orders,  that 
^the  noise  should  cease,  and  the  lights  be  extinguished,  at 
.  nine  o'^clock  ;  and  that  any  disobedience  should  be  held 
as  a  fair  indication  of  an  attempt  to  escape,  which  would 
justify  the  most  violent  measures  against  them.     Under 
all  these  circumstances  it  b  clear,  that  my  client  acted 
consistently  with  hb  duty.      The  smallness  of  his.de- 
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1807.   tiK^menty^-the  aeparation  of  the  quarten  in  which  the 
prisgners  were  placed^^the  great  number  assembled  into 
the  room—the  impoftsibilitf  of  setting  a  guard  into  cverj 
room*— and  the  full  coascioutness  of  Uie  prisoners  that 
they  were  to  be  fired  upon  if  they  disobeyed  the  order, — 
)eft  him  no  room  to  doubt,  or  at  least  entitled  him  to 
prasume)  that  they  were  making  that  attempt  to  escape 
which  he  was  bound  in  duty  to  prevent.     He  was  choseft 
to  coDunand  the. guard,  for  qualities  which,  in  the  jyd^ 
ment  of  his  superior  officer,  fitted  him  for  that  ofBce; 
and  I  trust  it  will  appear,  that  he  has  not  disa|^iiite<l 
the  expectations  that  were  entertained  of  him.     The 
point  of  law  is,  whether  circumstances  hare  not  been 
made  out  that  justified  the  apprehension  of  some  tumuk 
or  attempt  to  escape.    If,  on  the  other  hand,  it  shall  be 
made  out  that  there  was  noUiing  but  what  a  single  word 
oMiId  hare  quieted,  then  indeed  my  client  wifi  stand  in  a 
periiotts  situation,  and  all  I  have  stated  will  be  but  an  ag- 
gravation of  his  offence. 

MR  SOLICITOR  GENERAL  OIotwI 

MY  LORD  JDITICI  CLERK, 

The  counsel  for  the  prisoner  has  not  offered  any  objection 
to  the  relevancy  of  the  indictment;  and  his  own  good  sense 
and  legal  knowledge  must  have  taught  him,  that  none  such 
could  be  made.  For  this  reason  it  is  perhaps  unnecessary 
for  me  to  make  any  observations.  The  present  is  a  very 
serious  charge  against  the  prisoner,  and  I  rise  chiefly  for 
the  purpose  of  stating,  that  it  is  the  wish  of  those  who 
conduct  this  prosecution,  as  far  as  is  consistent  with  their 
public  duty,  to  refrain  from  stating  any  tiring  which  maj 
tend  to  weaken  the  force  of  the  pannePs  defence.    Wish- 
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img  Urn  lo  hare  the  benefit  of  ereiy  thing  that  has  been  I8O7. 
now  urged,  I  have  no  hesitation  in  saying  that  it  will  af- 
ford me  pleasure  if  it  be  substantiated  to  the  fullest  ex«  % 
tent;  at  the  same  time  that  I  fed  it  mj  duty  to  state, 
that,  according  to  the  information  that  has  been  laid  be- 
fore me,  I  entertain  a  very  difierent  opinion  of  the  case, 
from  the  account  of  it  that  has  been  just  given.  The 
whole  matter,  however,  dependl  upon  the  evidence,  and 
in  place  of  reasoning  upon  an  assumed  state  cf  the  fact, 
-I  think  it  better  that  your  Lordships  should  follow  the 
ordinary  course,  by  pronouncing  the  interlocutor  of  rele- 
vancy, and  remitting  the  case  to  the  consideration  of  a 
Jury. 

The  Court  then  pronounced  an  into-locutor  of  rele- 
vancy, and  the  Ibllowiog  jurymen  were  impannelled  and 
•worn. 

James  Thomson,  writer  to  the  signet. 
James  White,  merchant  in  Edinburgh. 
Robert  Dickson,  plumber  there. 
Charles  Watson,  upholsterer  there.         ^ 
Houstoun  Rigg  Brown,  coachmi^r  there. 
James  Walker,  wine  merchant  there* 
William  Couper,  upholsterer  there. 
Thoinas  Ovenstein,  calMnetmaker  there. 
John  Biggar,  builder  there. 
Thomas  Blackwood,,  merchant  there. 
Adam  Freer,  merchant  there. 
George  Thomson,  merchant  in  Leith. 
William  Grinly,  broker  there. 
John  Wilson,  mercjhant  there. 
James  Inglis,  merchant  there. 


16  .THK  TRIAL  Of  KIMlQlf  SUOH  MXXwZLltf' 

1807.       The  public  prosecutor,  iit  order  to  establish  the  cbai^; 
called  the  following  witnesses. 

JbAii  GoWf  private  in  the  Stirlingshire  militia,  stated, 
•That  he  belonged  to  the  detachment  under  the  command 
of  Ensign  Maxwell,  which  did  duty  at  Greenlaw  in  the 
month  of  January  1807.     On  the .  7th  of  that  months 
about  nine  oVIock  •  at  night,  he  was  posted  as  a  sentinel 
on  the  inside  of  the  palisade  with  which  the  prison  is 
surrounded ;  and  in  about  Half,  an  hour  after,  he  was  ac-* 
posted  by  serjeant  Wardrop,  then  doing  duty  as  serjeant 
of  the  guard,  who  asked,  him  if  be  heard  any  noise.     He 
said   he  heard  nothing  but  the  nobe  of  the  prisoners 
walking  in  the  room.     The  serjeant  inunediately  went 
away,'  and  returned  in  a  litde  with  Ensign  Maxwell,  the 
pannel,  who  came  and  listened  at  the  window,  which  is 
about  the  height  of  a  man^s  middle,  said  he  heard  a  noise. 
He  desired  the  serjeant  to  listen,  who  said  he  heard  a 
noise.     The  pannel  then^steping  back  said  he  saw  a  light, 
gave  two  taps  on  the  window,  and  called  out  to  them  in 
a  loud  voice,  and  in  English,  to  put  out  the  light,  other- 
wise he  would  fire  upon  them.     He  then  ordered  the  wit- 
ness to  fire  in  if  they  did  not  put  out  the  light ;  to  which 
order  the  witness,  not  supposing  at  first  that  the  pannel 
meant  him  to  fire,  paid  no  regard.     He  had  not  at  that 
time  seen  any  light  himself.     The  order  was  then  repeat- 
ed by  the  pannel,  commanding  him  to  advance  and  fire, 
upon  which,  being  distant  about  six  yards  from  the  win- 
dow, he  advanced  within  two  yards  of  it,  and,  coming  to 
the  position  of  present,  he  drew  the  trigger,  but  the  piece 
snapped.     The  pannel  ordered  him  to  make  ready  again, 
and  he  did  make  ready.    The  pannel  then,  in  a  loud  voice^ 
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W&ich  coiild  have  been  heard  within  the  house,  ordered  .  1807. 
him  to  fire  straight  through  the  window  upon  them,  if 
they  did  not  put  out  the  lights ;  upoii  which  he  fired 
straight  through  the  window,  and  immediately  heard  a 
grumbling,  or  moaning,  among  the  prisoners.  When  h^ 
received  the  order  be  heard  a  noise,  but  nothing  more 
than  the  noise  of  the  prisoners^  feet.  He  had  heard  the 
same  noise  before  serjeant  Wardrope  came  up  to  him,  and 
called  his  attention  to  it ;  but  he  did  not  think  it  necessary 
to  report  it  to  the  serjeant.  fie  would  not  have  thought  it 
necessary  to  fire  if  he  had  not  been  ordered  by  the  pannel, 
in  consequence  of  which  alone  he  fired.  The  orders  which 
he  received  from  the  corporal  of  the  guard,  when  he*  was 
posted  as  a  sentinel  that  night,  were,  that  if  the  lights 
were  not  put  out  he  should  fire  upon  them.  Nine  o^clock 
was  the  hour  at  which  the  lights  were  to  be  put  out,  when 
the  drum  went  round  the  house  as  a  signal  for  that  purpose. 
If  they  were  not  then  put  out,  he  was  ordered  to  call  out 
to  the  prisoners  to  put  them  out,  and  that  if  the  lights 
were  not  extinguished  he  would  fire  upon  them.  If  this 
was  not  obeyed,  he  was  to  call  and  threaten  again  ;  and 
if  not  obeyed,  to  fire  without  further  notice.  He  was 
also  directed  to  take  care  that  none  of  the  prisoners  should 
come  out  under  ground^  nor  put  their  hands  out  at  the 
window.  He  was  to  fire  if  they  did  not  withdraw  their 
hands  at  the  second  order,  4ill  which  were  verbal  or- 
ders. The  pannel  did  not  desire  him  to  raise  his  piece, 
but  to  fire  straight  through  the  window.  Upon  his  crossi 
examination  the  witness  stated,  that  as  soon  as  he  fired 
he  saw  the  light  through  the  hole  made  by  the  bullet, 
but  he  had  not  seen  it  before.  The  sentry  box  was  not 
opposite  the  window,  and  when  he  was  ordered  to  ad<* 

h 


}g  fBB  TRIAL  OF  B1V8IOK  HOOB  MAXWBM-, 

1807.  vance,  the  advance  was  to  come  up  to  the  window.  He 
gave  no  opinion  at  the  time  whether  the  noise  was  suffi. 
cient  to  justify  firing.  He  heard  no  answer  from  within 
when  the  pannel  called  to  the  prisoners.  Thete  were 
broken  panes  in  the  windoW  before  the  shot.  His  reason 
for  paying  no  regard  to  the  first  order  was,  that  he  did 
not  see  any  occasion  for  it. 

AUxandtr   Warirope,  seijeant  in  the  Lanarkshire  mi- 
litia,  sUted,  That  he  was  on  guard  at  Greenlaw  on  the 
evening  of  the  7th  January  1807;  and  that,  about  half 
past  nine,  as  he  was  going  his  rounds,  Hamilton,  the 
sentinel  m  the  ouUide  of  the  palisade,  called  out  to  him 
that  there  was  a  great  noise  in  the  prison.    He  imme- 
diately came  up,  being  in  the  outside  of  the  palisade,  and 
about  ten  yards  distant  from  the  window  of  the  prison, 
and  heard  a  great  nobe  of  speaking,  laughing,  and  work- 
ing at  something  as  if  it  had  been  upon  the  walk.     He  im- 
mediately  called  out  to  Gow,  the  other  sentinel,  and  then 
went  to  Ensign  Maxwell,  the  pannel,  who  came  along 
with  him  to  the  window,  of  which  the  shutters  were  hi 
the  inside,  and  saw  a  light.     The  prisoners  were  m^ing 
a  tumultuous  noise,  as  if  they  had  been  fighting,  hut  lie 
heard  no  noise  of  picks,  axes,  or  any  instruments.    The 
pannel  then  called  to  them  twice  very  loud  to  put  out  the 
light.     It  continued^  as  well  as  the  n^se,  upon  which  the 
pannel  ordered  Gow,  the  sentinel  who  was  walking  in  the 
outside,  to  fire.     He  presented  and  pulled  the  trigger, 
but  the  piece  missed  fire.     The  pannel  then  repeated  hijj 
order,  upon,  which  the  sentinel  fired,  and  the  ball  went 
through  the  window.    The  noise  immediately  ceased,  and 
a  man  was  heard  crying  ont.      The  witness  and  the  pan- 
nel then  went  to  the  wicket,  where  they  met  the  jailor, 
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who  had  becA  alarmed  by  the  shot,  and  they  three  went  1807. 
ioto  the  roon  together.  They  then  saw  the  light,  which 
was  a  candle  burning,  and  a  man  wounded  in  a  hammock^ 
the  second  from  the  window,  and  in  the  high  tier.  The 
wound  was  in  the  back  of  the  right  thigh.  The  man^s 
clothes  were  off,  as  he  had  gone  to  bed,  but  a  number  of 
the  prisoners  had  their  clothes  on.  The  pannel  said  he 
was  sorry  for  what  had  ha|qpened,  but  as  it  was  his  or* 
ders,  he  could  not  help  it  now.  The  wounded  man  was 
carried  to  the  hospital  and  died  next  day.  There  were 
three  sentinels  within  the  palisades,  which  were  locked 
and  the  key  kept  at  the  guard-house  at  the  outside ;  and 
two  sentinels  in  th^  passages  of  the  jaiL  The  witness 
stated,  that  he  saw  written  orders  fbr  the  guard  in  the 
officers^  room  at  Greenlaw.  A  copy  was  produced  in  his 
own  handwriting,  which  was  left  in  the  giiard-room  for 
the  benefit  of  all  the  guard%  When  they  first  arrived  at 
Greenlaw,  they  received,  from  the  detachment  which  they 
relieved,  a  verbal  order,  which  was  given  to  every  guard 
and  sentinel ;  that  at  nine  o^dock  the  lights  were  to  be 
put  out  within  the  prison;  and  that,  if  this  was  not  done 
at  the  second  call,  they  were  to  fire  upon  the  prisoners. 
He  n^ver  received  this  order  personally  from  the  officer 
of  the  guard,  but  it  was  communicated  to  his  oM'poral  by 
the  corporal  of  the  old  detachment.  He  heard  Captain 
Rowan  q{  the  I«anarkflhire  militia,  who  conunanded  the 
detachment  in  January  1807,  give  out  an  order,  that  be^ 
fore  firing,  which  he  said  it  was  a  pity  to  do,  merely  up 
on  seeing  the  Ught^  they  should  get  the  jailor  to  go 
round  and  see  what  was  the  reason  of  its  being  kept  in. 
This  order  was  given  to  lieutenant  Ferguson,  but  not 
communicated  to  the  men.     The  witness  stated,  that  or* 
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1S07.  ders  are  in  use  to  be  commanicated  from  one  corporal  to 
another.  The  new  sentinel  ^ot  his  orders  from  the  old, 
and  the  officer  afterwards  went  round  to  enquire  what  the 
orders  were.  He  saw  the  light  at  the  time  of  the  acci- 
dent, but  thought  there  was  something  hung  up  in  the 
inside  to  prevent  its  being  seen,  though  he  saw  nothing 
on  the  walls  when  he  went  in,  nor  any  appearance  of 
towels  having  been  employed.  The  prisoners  were  often 
warned,  and  all  knew  that  they  would  be  *fired  upon  if 
they  did  not  put  out  the  lights.  The  other  noise,  besides 
talking  and  laughing,  seemed  to  be  a  noise  of  feet,  which 
continued  after  the  pannel  called  to  them  to  be  quiet,  so 
that  there  was  no  silence  until  the  piece  was  fired.  The 
prisoners  had  been  fired  on  before,  as  he  saw  marks  which 
he  was  told  by  the  jailor  were  marks  of  firing. 

Henry  Hamilton^  private  in  the  Lanarkshire*  militia, 
stated,  That  at  nine  oVIock  on  the  evening  of  the  7th  of 
January  1807,  he  was  on  guard  at  Greenlaw,  on  the  out- 
side of  the  palisades,  and  was  accosted  by  serjeant  Ward- 
rope,  then  going  his  rounds,  who  came  up  and  said  he 
heard  a  noise,  and  asked  if  he  heard  it.  He  answered 
that  he  did ;  and  it  appeared  to  him  to  be  the  prisoners 
walking  up  and  down  the  room.  The  witness  was  here 
asked  if  he  suspected  that  any  thing  uncommon  was  going 
on ;  to  which  he  answered,  that  he  did  not  suspect  any 
thing  of  the  kind.  Serjeant  Wardrope  then  went  away, 
and  returned  with  the  pannel,  who  opened  the  gate  of  the 
palisades,  and  went  with  the  serjeant  to  the  window  of 
the  prison.  The  witness  looked  towards  the  window, 
and  saw  no  light ;  but  the  pannel  listened,  and  saying 
that  he  saw  light,  ordered  it  to  be  put  out  twice ;  and 
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then  commanded  the  sentinel  to  fire.  The  sentinel  did  not   1807. 
seem  to  obey  'the  first  order,  upon  which  the  pannel  asked 
him  if  he  he^d  what  he  said*     He  answered  that  he  did ; 
and  the  pannel  then  ordered  him  to  make  ready  and  fire 
right  through  the  window  upon  the  prisoners.     The  sen* 
iinel  accordingly  did  so,  but  he  thinks  the  piece  snapped ; 
/ind  the  onder  being  repeated,  the  sentinel  fired  again^ 
upon  which  he  heard  a  cry  firoin  the  prison,  as  if  a  man 
.was  wounded.    The  noise  did  not  continue  after  the  pan- 
nel cal}ed  to  put  out  the  lights*     The  prisoners  are  in  the 
practice  of  wearing  wooden  clogs,  or  s^ioes  ;   and  the 
^oise  speared  to  him  to  proceed  from  their  walking 
with  these  upon  the  floor.      When    serjeant  Wardrope 
came  up  to  the  witness,  he  was  ten  or  twelve  yards  from 
the  window  ;  and  he  had  heard  the  noise  before  he  saw 
the  Serjeant.    He  had  been  sentinel  there  before^  and  it 
/did  not  appear  to  him  to  be  any  other  noise  than  what  he 
was  in  the  daily  practice  of  hearing.     He  heard  the  pan- 
siel  say  that,  if  they  did, not  put  out  the  Lights,  he  would 
order  them  to  be  fired  upon.     There  was  an  order,  that 
they  should  make  no  noise  nor  burn  lights  after  nine. 
'The  drum  had  gone  round  that  night  for  publishing  these 
orders.    He  would  have  thought  it  necessary  to  report 
the  noise  to  the  serjeant. 

•  Duncan  McMillan,  private  in  the  Stirlingshire  militia, 
slated.  That  about  nine  oVlock  on  the  evening  of  Wednes- 
4lay  the  7  th  of  January  1807,  he  was  posted  as  a  sentinel 
in  one  of  the  passages  in  the  inside  of  the  prison,  and  at 
(he  door  of  the  room  into  which,  about  half  past  nine,  a 
#hot  was  firedi  He  ^  heard  no  uncommon  noise  in  the 
f  oojm  ^hat  pight,  nor  any  noise  except  that  of  the  pHsoPr 


1807*  en  walkuig  tfarough  tke  rooiki ;  though  if  thaw  had 
been  any  uncommon  noise  he  must  hsre  heard  it,  as  he 
was  standng  at  the  door.  When  the  shot  was  fired,  At 
prisoners  called  out  to  him  to  go  for  the  setjeant  of  the 
guard ;  and  be  passed  the  word  to  the  other  seatindb. 
The  Serjeant  and  the  pannel  then  came,  and  in  a  few^ 
minutes  the  jailor,  who  opened  the  door.  The  witness 
did  not  go  in  along  with  thenu  The  pannel  and  the  Ser- 
jeant called  for  a  Hght,  which  he  gave  them  firom  die 
passage ;  and  he  then  saw  the  man  brought  out  of  the 
room.  Upon  |iis  cross-examination^  he  stated,  that  he 
was  sure  the  door  was  opened  before  the  pannel  ealled  for 
the  li^t. 

WiUiam  Loekhartj  private  in  the  Stirfingshire  militia^ 
stated,  that,  at  nine  o'*clock  on  the  evening  of  Wednesday 
the  7th  of  January  1807,  he  was  stationed  as  a  sentinel  in 
a  passage  of  the  house  at  Greenlaw,  idiont  fifteen  yaid 
from  the  door  of  the  room,  into  which  a  shot  was  fired 
about  half  an  hour  afterwards.  Previous  to  this  he  heard 
no  uncommon  noise ;  though  if  there  had  been  anj  such, 
he  thinks  he  would  have  heard  it.  Upon  his  citMs-exami- 
nation,  he  stated,  that  the  door  of  the  room  was  a  strong 
thick  door  with  iron  bolts. 

Peter  Cameron,  turnkey  at  Greenlaw,  stated,  that  he 
was  there  in  January  1807.  On  the  evening  of  Wednes- 
day  the  7th  of  that  month,  about  sunset,  he  shut  up  the 
prisoners,  who  He  in  different  rooms,  and  in  hammocb 
placed  in  tiers  one  above  another.  The  drum  was  beat 
mt  nine  oViock,  as  a  signal  to  put  oiit  the  lights ;  and  it  is 
his  duty  to  see  that  ail  was  right  about  the  (Nrison.   At  nine 
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I  o^slock  ia  the  eveumg  of  the  7tfa,  he  went  roiuid  by  the  pa-    1607. 

fl  liflidee,  found  every  thing  quiet,  and  then  went  to  the 

i  lodge,  wlieve  he  itfually  stays  all  night,  and  put  on  a  fire ; 

t  he  then  went  to  hk  own  house  for  a  short  time,  and 

^  upon  returning  to  the  lodge,  and  finding  that  the  sentinel 

I  bad  given  tm  alaraitf  that  there  had  been  firing  into  the 

I  prisoi%  he  took  a  Ught  from  the  passage,  and  went  along 

with  the  pannel  and  serjeaat  Wardrope  into  the  room, 
where  they  found  a  man  wounded,  who,  he  was  toM,  wa^ 
Charles  Cottier.  His  clothes  were  off,  and  he  was  in  the 
highest  tier  of  hanmiocks.  When  the  witness  went  into 
the  room  he  thought  he  saw  a  lights  but  could  not  say  po^ 
sitively.  They  took  the  wounded  man  to  the  hospital, 
where  they  dressed  his  wound,  and  took  every  care  of 
him  i  but  he  died  next  day  at  three  oVlock.  The  room 
in  which  the  prisoners  were  confined  is  about  twenty  or 
thirty  feet  square,  contains  thxrty^one  separate  hammocks, 
in  which  the  prisoners  slept.  Cottier  was  in  the  second 
hammock  from  the  window,  in  the  tier  opposite  to  it 
There  was  a  lamp  on  the  outside  of  the  palisades,  directly 
opposite  to  the  window,  and  the  shutters  were  closed  in 
the  inside.  Some  panes  of  the  window  were  broke ;  but 
there  was  no  cloth,  nor  rug,  nor  any  thing  hung  up  be^ 
jbre  it.  When  he  locked  in  the  prison  he  saw  the  wiof 
dow  quite  safe ;  though  he  did  not  look  at  it  when  he 
went  in.  There  was  nothing  that  looked  like  an  attempt 
to  break  the  prison.  The  prisoners  w^re  all  in  bed,  ex- 
cept two  who  were  working  about  their  hammocks.  It 
was  dark  when  he  ^amined  the  prison. 

Jean  Joseph  Mayon^  prisoner  of  war  at  Greenlaw,  was 
fxamined^  through  the  medium  of  a  swop  interpreter^ 
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1807.  and  slated,  that  he  was  in  the  same  room  with  Cottier  on* 
the  night  of  the  accident.  His  hammeck  was  next  the 
window, — Cottier^s  was  next  to  his  in  the  upper  tier. 
€ottier  was  wounded  at  a  quarter  past  nine,  while  he  was 
in  his  hammock  with  his  clothes  off.  At  this  time  thp 
room  was  as  silent  as  the  Court  where  the  witness  was  de* 
Uvering  his  evidence.  There  was  no  walking  before  the 
accident.  He  was  in  bed,  and  all  the  prisoners  were  in 
bed.  There  was  no  light  but  what  was  occasioned  by  a 
man,  in  the  third  or  fourth  hammock  from  the  window, 
who,  having  struck  fire  from  a  flint,  was  lighting  his 
pipe  with  a  piece  of  tinder.  The  prisoners  were  all  talk<^ 
ing  together  when  the  shot  was  fired,  but  drinking  no* 
thing.  No  bodj  spoke  from  without,  nor  tapped  on  the 
window,  at  least  he  heard  none.  Some  panes  of  the  win- 
dow had  been  broken  before  the  accident ;  and  a  shirt 
was  hung  up  to  dry  in  the  inside  of  the  shutters.  Upon 
his  cross-examination,  he  stated,  that  he  knew  there  was 
an  order  to  put  out  the  lights  when  the  drum  beat ;  and 
that  it  had  beat  that  night  before  the  shot  was  fired.  If 
any  body  had  spoken  from  without,  he  thought  he  must 
have  heard  it.  There  was  once  a  shot  fired  through  the 
same  window,  and  two  shots  fired  through  two  other 
windows  of  different  rooms ;  but  for  what  reason  he  knew 
not. 

Jean  Bonchte^  prisoner  of  war  at  Greenlaw,  was  ex- 
iimined  by  means  of  the  interpreter,  and  stated,  that  he 
was  in  the  same  room  with  Cottier,  in  a  hammock  which 
was  placed  opposite  to  his,  in  the  lower  tier.  The  acci- 
dent happened  about  10  minutes  after  the  drum  had  gone 
vouud.     Before  the  drum  went  round,  the  prisoners  were 


FOR  THE  MTRDBR  OP  CHARLSS  COTTISX^  S5 

employed  in  slinging  their  hamtnocks,  after  which  the  18071 
room  was  as  sileiit  as  the  Court  wi^re  he  was  giving 
evidence.  At  the  time  the  shot  was  fired,  two  or  three 
of  the  prisoners  were  speaking,  of  whom  Cottier  was  one, 
but  there  was  nobody  walking,  and  there  was  neither 
lamp  nor  candle,  nor  any  other  light  but  what  was  occa-i 
aioned  by  the  fire  struck  by  one  of  the  prisoners  from  a 
flint,  at  which  another  was  lighting  his  pipe.  The  whole 
prisoners  were  in  their  hammocks.  He  heard  nothing  oa: 
the  outside  of  the  prison,  nor  any  tapping  upon  the  win^ 
dow,  nor  was  h^  sensible  of  any  storminess  of  the  weather, 
nor  of  any  noise  from  without ;  that  had  there  been  any 
such,  from  the  situation  of  his  hammock,  he  must  then  have 
beard  it  They  always  heard  the  j[uards  relieved,  and 
the  sentinels  delivering  their  orders  to  each  other.  Upon 
his  cross-examination,  he  stated  that  the  drum  was  the 
signal  for  the  lights  to  be  put  out,  and  the  noise  to  cease. 
He  did  not  think  there  was  any  thing  in  the  inside  of  the 
window.  This  was  the  second  shot  that  had  been  fired 
through  it. 

m 

NieoUs  Marie  LegaUy  prisoner  of  war  at  Greenlaw, 
being  examined  by  means  of  the  interpreter,  stated, 
That  he  slept  in  the  same  room  with  Cbttier,  in  a 
hammock  on  the  left.  The  accident  happened  about  ten 
or  eleven  mnrates  past  nine.  There  was  no  noise  at  the^ 
time.  No  body  was  saying  any  thing.  The  prisoners 
were  all  in  their  hammocks— hio  light ;  only  he  saw  Cot-' 
tier  in  his  fiammock  striking  fire  with  tuider  to  light  his 
pipe.  No  person  spoke  from  without,  nor  was  there  any 
tapping  on  the  window.  Orders  were  sometimes  given 
from  without,  and  they  always  he^u'd  them,  but  not  ^ 
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1807.  word  was  said  that  night   Thejr  were  aHrays  accnitotiwd 
U>  light  their  pipes^.  and  sm  bodjr  fonnd  fault 

Shmm  ThenntKBieef  prisoner  of  war  at  Grccnhw,  be- 
ing examined  by  means  of  the  interpreter,  stated,  That 
he  was  in  the  iiMpital  at  Greenlaw  when  Cottier  was 
brought  there  wounded.  Cottier  asked  him  some  religious 
question,  and  said  there  was  neither  light  nor  noise  m  the 
90om.  Upon  hk  cross-examination,  he  stated,  ThnI  at 
one  time,  three  shots  had  been  tired  into  the  prisoa  in 
eight  days,  and  that  in  all,  six  shots  had  been  fired  since 
he  went  there.  One  was  with  ball,  and  one  in  the  air. 
They  all  knew  that  the  light  shouhl  be  put  out  at  nine, 
and  were  told  that  if  it  was  not  put  out  they  would  be 
fired  upon. 

Robert  Radon^  surgeon  at  Pennycnick,  proved  that 
the  deceased  had  died  cS  the  wound  inflieied  by  the  shot 


Major-General  M^Kayj  stated.  That  it  having  been 
found  that  improper  verbal  orders  had  been  given  at 
Greenlaw,  he  issued  new  orders  to  the  guard  ther^  dated 
the  30th  September  1805,  and  there  were  no  other  orders 
written  or  verbal.  The  order  in  the  possession  of  the  of- 
ficer at  GreenlaWy  is  in  substance  a  copy  of  what  he  is- 
sued as  before  mentioned,  though  there  are  some  trifling 
inaccuracies.  He  knew  of  no  other  orders  but  these, 
which  were  transmitted  by  him  to  the  agent  for  priaoiiers. 
There  could  be  none  contrary  to  thes^  and  he  is  assured 
there  were  none  allowing  of  any  discretion. 

.   Alexander  Frazer,  principal  derk  in  the  departmuent  for 
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fnisoneis  of  war  at  Edinburgh,  stated.  That  he  received  1807% 
item  the  Adjutant  GeneraPs  office,  certain  orders  relatiTe 
to  guards  at  Greenlaw,  which  he  sent  there  in  a  letter, 
vfitten  by  him,  and  signed  by  the  agent  for  prisonecs. 


•  Captain  Jtme$  JZotMUt,  of  the  Lanarkshire 
stated,  That  he  commanded  the  detachment  at  Penny* 
cuick,  in  the  month  of  January  1807,  from  which  a  guard 
.was  serit  ev^ry  morning  to  Greenlaw.  The  pannel  was 
aent  th^re  on  the  7tfa  of  January,  having  under  him  two 
seijeaats,  two  coorporals,  and  thirty-six  privates;  and 
riM>ut  one  o^dock  in  the  following  morning,  he  received  a 
tetter  from  the  pannel,  by  Dr  Renton,  informing  him  of 
the  accident*  With  regard  to  the  orders,  the  witneu 
atated,  thai  understanding  there  had  been  a  verbal  order 
given  to  the  sentinels  to  fire  into  the  pnson,  in  caae  tkt 
lights  were  not  extinguished  u(K)n  twice  challenging,  he 
altered  these  orders,  and  directed  the  sentinel,  in  place 
of  firing  upon  seeing  the  lights,  to  go  for  the  serjeant,  and 
the  serjeant  to  go  fer  the  officer,  who  was  to  be  gnided 
by  circumstances.  His  object  was  to  deprive  the  seni- 
tinel  of  any  discretionary  power  of  firing,  and  to  eoounit 
it  to  the  officer.  Upon  his  cross-examination,  he  stated, 
Ihat  the  pannel  was  attached  to  his  company  at  the  time, 
and  that  he  thought  him  a  person  of  an  extreme  mild  dis« 
position,  very  far  from  quarrelsome  or  passionate,  but 
quite  the  contrary,  and  upon  the  whole,  as  good  disposi* 
tioned  a  lad  as  he  ever  saw.  He  saw  him  at  his  post 
next  morning,  and  he  indicated  no  desire  nor  intention 
pf  making  his  escape,  either  then  or  afterwards. 

^amt$  Ckrk^  Esq.  Sherifl^  and  William  Scoii,  pro^ 
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1807.  rator-fiscal  of  the  county  of  Edinburgh/  proved  the  psn- 
aePa  declaration  to  hare  been  freely  and  voluntarily  emitted, 
and  that  the  pannel  was  sober,  and  in  bts  sound  senses  at 
the  time.  Uptm  their  cross-examination,  they  stated  that 
he  gave  a  fair  and  candid  account  of  the  matter,  and  was 
not  in  custody  until  the  Sheriff  thought  it  his  duty  to  ap- 
prehend him. 


The  panneFs  declaration,  emitted  upon'  the  Otit  of 
nuary  1807,  was  then  read,  which  stated,  that  he  com- 
manded the  guard  upon  the  prisoners  of  war  at  Greenlaw 
house,  on  Wednesday  last  the  7th  instant   Declares,  That 
that  evening,  about  ten  minutes  after  ten,  the  serjeant  of 
the  guard  called  upon  him  at  the  guard-room,  and  said, 
that  there  was  a  great  noise  in  the  prison,  and  said,  that 
he  thought  they  were  working  with  instruments  to  make 
their  escape  ;  that  the  declarant  then  went  out  and  ac- 
companied the  Serjeant  to  .the  place  where  he  had  heard 
the  noise,  and  there  he  listened  at  a  window  and  heard  a 
great  noise,  and  at  the  same  time  he  observed  a  light 
within,  upon  which  he  called  to  the  prisoners  within  to 
put  out  the  light ;  he  called  a  second  time,  and  also  knock- 
ed upon  the  window ;  and  these  orders  not  being  attended 
to,  he  ordered  the  nearest  sentinel  to  fire  iiito  the  window^ 
and  he  did  so  immediately ;  that  there  was  a  cry,  which 
he  supposed  to  be  from  some  person  wounded ;  that  he  did 
not  intend  to  kill  any  person,  and  he  is  sorry  that  the  shot 
has  had  so  fatal  an  effect ;  that  the  declarant  apprehended 
that  the  prisoners  were  engaged  in  something  improper 
that  night,  and  thought  that  they  were  doing  soinediing 
towards  their  escape.  Declares,  That  he  knows  that  Charles 
Cx>tticar,  the  person  wounded^  died  thp  next  day  in  conse" 
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quence  of  the  shot  he  received  upon  that  ^>ccasion;  end  180T. 
ther  sentinel  fired  entirely  by  the  declaranCs  orders.  Inter- 
rogated, If  he  did  not  know  that  there  were  written  orders 
or  instructions  for  the  guard  doing  their  duty  over  the  pri- 
soners ?  Declares^  Ti^t  there  are ;  and  a  copy  of  them  was 
lying  in  the  guard*house,  and  he  had  also  read  a  copy  of 
them,  which  Captain  Rowan  received  ^om  the  Captain  of 
the  former  detachment,  and  he  now  sees  a  copy  of  said  or- 
-ders,  andhas  marked  the  same  of  this  date  as  relative  hereto. 
Declares,  That  besides  these  he  understood  there  was  a  veiv 
bal  order,  that  if  the  prisoners  did  not  put  out  their  lights 
upon  being  twice  called  to  they  might  be  fired  upon  ;  that 
he  cannot  say  from  whom  ttiis  order  came,  for  he  did  hot 
receive  it  from  Captain  Rowan  or  any  of  his  commanding 
officers,  but  understood  that  it  bad  passed  from  guard  to 
guard,  and  that  there  was  no  other  compulsitor  to  make 
the  prboners  put  out  their  lights. 

The  written  orders  transmitted  by  the  Adjutant-Gene- 
ral to  Greenlaw,  were  then  read  as  follows :—  ? 

Orders  for  the  Guard  at  Greenlaw  doing  duty  over  the  Pri'- 

soners  of  War, 

At  each  relief  of  the  guard  the  officers  of  the  old  and 
new  guard  will  immediately  inspect  the  whole  of  the  pri^- 
son  in  every  part  of  the  house  (attended  fay  one  of  the  of- 
ficers employed  under  the  agent)  to  see  that  all  the  doors, 
locks,  be  are  secure  and  sufficient,  and  take  notice  of  any 
damage  done  by  the  prisoners,  and  report  the  same  to  the 
Captain  of  the  detachment. 

The  charge  of  the  prisoners  within  the  house^  {uidall  the 
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1807.  interior  economy,  being  ttndcr  the  orden  and  maiiageoieBt 
of  the  ageot  for  prisonersy  eli  and  eveiy  aisktaoce  that  he 
maj  require  of  additional  tentiaels,  &c.  to  be  faniifibcd  at 
his  requisitioD,  and,  in  case  of  any  disturbance,  riot  or  at- 
tempt to  escape,  the  same  assistance  to  be  gtTen  to  the 
jaUor  or  keeper,  and  if  absolutely  necessary,  to  be  refie]- 
led  by  force. 

The  sentinel  wUl  fire  at  any  prisoner  in  the  act  of  ca- 
ching or  attempting  to  run  off,  and  not  immediately 
stopping  when  so  challenged  or  called  to  by  the  sentinel. 

m 

The  officer  of  the  guard  will  fireqwently,  dariBg  the 
night,  Tisit  his  s^tinels,  to  see  that  they  are  alert,  and  to 
learn  if  any  noise  has  been  heard  by  them,'  such  as  might 
denote  any  attempt  at  breaking  out  or  nndermining  the 
walls. 

-  The  non-commissioned  officers  will  observe  the  same 
each  time  they  go  round  with  the  reliefs,  at  which  time 
they  are  to  be  accompanied  by  one  of  the  turnkeys,  and 
immediately  report  any  thing  they  see  or  conceive  to  be 
wrong  to  the  officer  of  the  guard. 

No  ipirits  of  any  kind  to  be  allowed  to  be  brought  into 
the  prison,  or  any  communication  to  take  place  with  any 
of  the  prisoners  but  such  as  is  permitted  by  the  agent  or 
his  keepers,  and  no  soldiers  or  women  belonging  to  the 
detachment  to  be  allowed  to  sell  any  spirits,  &c.  to  the 
prisoners,  or  to  the  soldiers  on  duty. 

No  soldiers  or  any  other'  person  whatever  to  be  allow- 
ed to  walk  or  loiter  near  the  palisades  of  the  prison 
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within  the  sentinels  posts^  or  inside,  where  the  seatrf  bd&es  180T. 
now  are  placed,  excepting  when  the  keepers  are  going 
roundf  or  otherwise  allowed  by  the  agent. 

The  agent  for  prisoners  having  agreed  to  supply  what 
may  be  necessary  to  put  the  officers^  and  other  guard-room 
into  complete  repair,  and  to  fomirii  them  according  to 
custom  ;  aa  inventary  will  be  deUvered  to  the  captain  of 
the  detachment  of  every  thing,  and  another  to  be  left  with 
the  officer  of  the  guard,  who  will  defiver  the  same  in  good 
order  to  the  officers  reUering  th^ ;  a  copy  of  this  inveiv^ 
tory  to  be  given  to  the  fiarrack  Master^s  department. 

No  nonrcommissiened  officer  of  the  guard  is  to  go  fur- 
ther from  the  guard*  than  the  avenue  in  front  of  the 
house,  and  not  without  the  gate ;  and  the  men  are  on  no 
account  to  go  through  the  neighbouring  fields  or  parks,  as 
they  are  let  to  other  individuals. 

No  person  whatever  to  be  allowed  to  come  within  the 
avenue,  or  near  the  prison,  (the  officers  of  the  navy  and 
army,  being  in  their,  uniforms,  excepted)  without  the  pe«- 
mission  of  the  agent  for  prisoners* 

A  Serjeant  of  the  guard,  attended  by  one  of  the  turnkeys, 
is  to  attend  the  markets,  usually  allowed  to  the  prisoners, 
and  follow  such  regulations  as  the  agent  for  prisoners  will 
give. 

(Signed)  ALsxANnER  Mackav, 

Depute  Adjutant-General. 

AdjutanUGtntrats  Office^  1 

Edinburgh,  30tk  StpttnAtr  1805.  > 
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1807.  Copy  LeUer,  Mak^bn  Wrighty  JgaUfor  Prisoners^  to  iki 
Officer  0immaniing  tkt  detackmaU  doing  duty  oper  tk* 
Depot  for  Prisoners  of  War  at  Grtenlaw^  Pamycuick, 

Edznburghy  2d  October  1805. 
Sir, 
By  desire  of  Major-General  Mackaj^  I  inclose  a  copy 
of  a  paper  of  general  orders  for  the  guard  doing  duty  ower 
the  prisoners  of  war  at  Greenlaw,  transmitted  to  me  on 
the  30th  of  last  month,  with  directions  to  put  up  one  du- 
plicate on  the  guard-house,  and  to  give  another  to  the 
Captain  of  the  detachment. 

I  have  the  honour  to  be,  &c. 
(Signed)         Malcolm  Wright,  Agent. 

Copy  Letter f  Ensign  Maxwell^  R,  L.  M.  to  Captain  Rowan, 

Pennycuick. 

Greenlaw,  7th  January  1807. 
Dbar  Sir, 

I  am  sorrj  to  mention  to  you,  that  ten  minutes  after 
ten  o^clock,  being  called  upon  by  Serjeant  Wardrope,  say- 
ing, there  was  a  noise  in  the  jail,  I  went,  and  examining 
what  the  case  was,  found  light  in  the  room,  which  I  men- 
tioned to  be  put  out  twicie,  which  was  not  complied  with ; 
I  then  ordered  the  sentry  to  fire,  and  sorry  I  am  to  say, 
the  shot  has  been  fatal. 

(Signed)      •       H.  Maxwell, 

Ensign  B.  L.  M. 

Here  the  evidence  closed  for  the  Crown,  and  the  patinei 
proceeded  to  lead  evidence  in  exculpation. 
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Sit  Jkxmider  M' Donald  Lodekart  9tAUA,  Tbmtliecoiii-   1807. 
mands  tke  regiment  ofLanarkshireiiiilitia,  whieh  tbe  pannel 
iud  joined  Rbout  1 1  months  before  the  accident  happened. 
He  had  occaision  to  know  him,  and  found  his  character 
good,  and  his  temper  extremelj  mild ;  for  which  reason, 
and  froan  there  being  fevr  other  officers  in  the  itrgiment 
who  knew  theiff  dutv  so  well,  haring  been  a  shorter  time 
in  it^  he  made  choice  of  the  pannel  for  this  service  out  of 
the  regular  line  of  his  daty.    Tbe  guard  at  Pennjcuiek 
consisted  of  one  captain,  three  anbaltems,  an  assistant  sur* 
geon,  and  1CM>  priTates.     At  Greenlaw  there  were  36 
privates.    After  the  accident.  General  Leslie  instructed 
a  field  officer  to  go  regularly  and  see  what  was  doing. 
Had  the  witness  been  the  field  officer,  he  would  have  re- 
ported* the  guard  as  insufficient. 

4 

Cwrporal  M^Kenzie,  of  the  Lanarkshire  militia,  statedt 
That  he  was  with  the  detachment  on  duty  at  Greenlaw 
in  January  1807»  and  it  was  his  duty  to  post  the  sentinels 
round  the  prison,  and  he  reeeired  orders  to  be  given  to 
these  sentineb,  which  were,  that  if  any  prisoner  attempt* 
ed  to  escape  by  going  ovor  the  railing,  the  sentinel  was  to 
call  twice,  and  then  fire.  If  they  made  noise  after  tattoo 
beating,  the  sentinel  was  to  call  with  a  distinct  voice,  and 
if  not  obeyed*  he  was  to  fire.  The  witness  gave  these  or-> 
^(B  to  all  the  sentmels  he  posted.  He  gave  them  in  the 
hearing  of.  Lieuftenant  K^Lean,  who  expressed  no  disapi 
probation. 

LieuiemaU  M^Lcan^  of  the  Lanarkshire  mintia,  stated^ 
That  he  was  an  officer  on  guard  over  the  prisoners  at 
Greenlaw^  and  that  it  was  his  duty  to  go  round  and  see 
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1807.    the  seniinels  posted  and  thfe  orders,  given.    Updn  his  ar- 
rival at  Greenlaw,  he  went  round  with  the  sentinels,  and" 
heard  them  get  their  orders  from  the  sentinels  of  the  old 
detachments;  the  import  of  which,  was,  that  if  the  prison* 
ers  attempted  to  escape,. they  were  to  fire,  and  thqr  were 
also  to  fire  if  the  lights  were  not  put  out,  after  challeng- 
ing three  times  so  as  the  prisoners  might  hear«    The  offi- 
cer of  the  detachment*  he  relieved  was  present  at  the  time, 
4hd  neither  he  nor.  the  witness  countermanded  the  order. 
Upon   his  cross-examination  Jie   stated,  that  be  beard 
Captain  Rowan  read,  certain  instructions  to  th^  officers, 
but  there  was  nothing  in' them  directing  the  prisoners  to 
extinguish  their  lights  at  nine  oVlock. 

*  »  •      ^ 

Thomas  Mtkenj  private  in  the  Lanarkshire  militia^ 
stated.  That  in  December  last  he  was  posted  at  Greenlaw, 
as  a  sentiner  upon  the  prisoners.  The  orders  which  he 
received  from  the  corporal  who  posted  him  were,  that  if 
there  was  a  noise  or  lights  in  the  prison,  he  was  to  chal-^ 
lenge  twice,  and  if  no  answer  was  made,  and  the  noise  and 
lights  continued,  he  was  to  fire  into  the  prison.  An  offi- 
cer was  present  when  he  received  these  orders.  He  fired 
once  into  the  prisoii  in  the  month  of  Dedember,  because 
the  tights  were  burning,  and  there  was  a  great  noise.  He 
called  to  them,  and  received  no  answer,  but  a  great  nolae^ 
and  laughing  continued.  He  repeated  'the  call  a  do^en 
of  times  and  .better^  and  at  lastlfired  in^atthe  window,  and 
called  for  the  officer  and  seijeant  of  the  guard.  The  [ui- 
soners  said  they  did  not  hear,  as  it  was  a  severe  stormy 
night  at  Christmas. 

tAeuienant  ifiirra^,  of  .the  .Lanarkshire  militia,  stated. 


,         ^iial  he  w&s  with  the  detachmeot  at  Oreenbiw  in  Decern-    1807. 
I  ber  1806y  and  was  on  guard.    Port  of  his  duty  was  to 

i  visit  the  sentinels  in  the  prison.     The   sentinels  took 

^  their  orders  from  those  tb^  relieved,  and  the  officers  on 

;  gfuard  afterwards  inquired  at  the  sentinels  with  regard  to 

these  orders.  There  was  a  verbal  order  to  fire  upon  the 
prisoners  in  case  thej  should  attempt  to  escape,,  after  chal- 
lenging three  times ;  and  there  was  also  a  verbal  order, 
thoi^h  n€f?«r  given  to  him,  that*  in  case  of  lig^t  or  noise 
^within  the  prison^  the  sentinels  were  not  to  fire^  but  to  1^ 
the  officers  know.  He  knew  that  Aitken,  the  preceding 
witness,  had  fired  into  the  prison^  and  he  told  the  witness, 
upon  his  inquiry,*  that  the  prisoners  were  very  riotous,  and 
had  knocked  out  the  window.  There  was  nobody  hurt 
upon  this'occasion^  and  her  thought  Aitken  was  doing  his 
.duty ;  as  he  had  challenged  eight  or  nine  times,'  and  the 
prisoners  were  l>ehaving  very  rbtoiisly.  They  were  often 
noisy  and  turbulent,  but  never  so  much  as  that  night;  be- 
ing Christmas. 

Datiilnglu^,  private  iktthe  Lanarkshife  militia,  statkl, 
That  he  was  with  his  detachment  at  Greenlaw  in*  winter 
1806,  wh^e  he  was  sometimes  posted  as  a  sentinel  on  the 
prisoners.  He  received  orders  to  tee  that  there  was  no 
undermining  nor  attempting  to  escape,  and  in  case  the 
lights  were  burning  after  the  drum  went  round,  he  was  to 
challenge  three  times,  and  then  fire.  He  had  no  orders 
to  call  the  serjeant. 

Peier  Cameron^  the  tumk^y^  was  again  examined,  and 
stated.  That  he  had  beeii  jailor  for  about  four  years.  In 
January  1807^  there  were  300  prisoners. within  the  bousf. 


1807.  Thrr  bad  fcimHimes  attompted  to  break  prison,  and  kad 
efiectcd  their  aacape  orar  the  ratliiig,  and  once  finoooi  the 
priaoB.  Hft  remamliered  of  four  bamg  madb  tb^  escape, 
and  there  was  once  u  ettempt  made  to  nodertmoe  tht 
walls»  but  thia  vraa  long  before  Jaounay  1807.  He  has 
koovni  aeotrfea  fire  ioto  the  prison  aeverai  times  before  this 
aecident,  but  none  of  the  ^iioneni  were  ever  hurt 

Here  the  eridenoe  deaed  for  tbe  pannel,  and  Uie  I#ou> 
AoToeATv  then  proceeded  to  ebaarge  the  Jury  aa  foUowa :-— 

In  addressing  jou  in  this  case,  I  rise  with  fed- 
ings  more  paisfnl  than  I  ham  ever  experienced  in  the 
course  ai*  any  professional  dutjr  in  which  I  hare  been 
engaged.  The  drcumstanoes  connected  mth  this  trials 
are  of  a  very  singnhir  nature^  The  melancholy  fact 
is  of  no  common  magnitude, .  nor  does  it  produce  sen- 
timents of  an  unmixed  nature,  nor  lead  dkedlj  to  one 
plain  and  obvious  conclusion,  but  on  the  contrary,  in  its 
whole  bearings,  presents  difffirent  views,  and  leads  to  very 
opposite  conclusions.  Before  I  proceed  to  eaU  your  at- 
tention to  the  evidence,  allow  me  to  mention  one  circum- 
atance  attending  this  trial,-i-^  dfcnmataace  oonnected  with 
the  adminktntion  of  our  law,  tfid  which  exhibits  a  noble 
mnd  dignified  view  of  British  juatice.  The  deeeaaed,  whose 
death  is  now  the  subject  of  diaonsaion*  and  in  eonsequaice 
of  which  there  is  raised  a  criminal  prosecution  in  the 
name  of  the  sovereign  of  this  country,  was  a  prisoner  of 
wer ;  a  person  engaged  in  the  jerviee  of  that  powerful 
man,  who  has  endeavoured  to  ^utgngate  this  kingdom ;  a 
person  in  actual  hostility  with  us,  nnd  whose  Hfe  has  per- 


haptf  bMD  awed,  hy  tfat  genefooft  Mfftid&i  of  some  of  tke  i60?. 
galknt  defimdeM  of  ow  coontiy ;  tad  yet  thk  iiidiTidiiely 
unknown  here,  and  perhaps  obscure  in  his  native  land, 
has  been  phMed  hj  the  protectios  of  our  law,  in  the  same 
sltsation  as  if  he  had  poeseased  all  the  privileges  of  a  Bri^ 
tiflh.sul^eet    On  the  other  hand,  the  pasinel,  who  it 
brought  to  trial,  charged  with  a  capital  crime,  is  a  British 
oficer ;  a  soldier  OMfttoriouslj  emplojed  in  the  sertiee  of  his 
counlrj^  and  forming  a  part  of  her  military  establiahment ; 
and  jet  be  stands  in  his  present  sitoaUon,  because  he  hai 
failed  to  yield  proper  respect  to  the  law,  by  protecting^  in 
place  of  injuring  those  who  are  secured  by  it.     Sach  is 
the  system  which  has  made  Great  Britain  high  and  emt« 
nent  among  the  nations ;  a  system  which  proceeds  without 
distinction  or  respect  of  persons,  to  bring  all  those  fairly 
to  trial,  who  stand  charged  with  the  commissioft  of  crimes. 
She  does  not  act  upon  principles  of  retaliation,  nor  adopt 
the  practice  of  others,  as  a  rule  for  herself,  but  pursues 
hef  own  unpolluted,  unerring  course  of  justice,  abhorring 
tp  punish  one  crime  by  the  commission  of  another.    By 
such  6oBduct,  there  is  created  the  character  of  a  paople 
whose  virtues  are  courage  accompanied  with  humanity, 
and  loyalty  uncootaminated  with  servility,  and  whose  re- 
lish for  rational  freedom,  preserves  them  alike  from  the 
horrors  of  anarchy  and  the  dangers  of  a  foreign  yoke,  while 
it  promotes  public  prosperity,  and  individual  happiness. 

Leaving,  however,  these  general  remarks,  which  I  trust 
you  will  not  deem  out  of  place,  I  shall  now  request  your 
attention  to  the  nature  of  the  pahneli^s  defence,  in  connee^ 
(ion  with  tbe  evidence ;  and  I  aip  happy  to  thinks  that 
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1807.  whatever  I  feel  it  my.  dutj.to  state  in  t^  way,  must  be' 
offered  under,  correction  from  so  many  quarters. 

By  the  law  of  Scotland,  homicide  is  of  three  kinds, 
either  such  as  infers  no  punishment,  or  a  punishment  not 
capital,  or  the  punishment  of  death.  Homicide,  liable  to 
no  punishment,  is  either  occasioned  casuallj,  from  pure 
misadventure,  and  without  any  intention,  or  intention* 
ally,  and  in  that  case,  is  justifiable,  from  a  principle  of 
duty  or  of  self-defence^  To  this  last  species  of  homi- 
cide alone, .  it  is  necessary  to  call  your  attention,  because 
it  is  to  it  that  I  understand  the  pannePs  defence  to  be 
meant  to  apply. 

In  order  to  make  out  a  case  of  justifiable  homicide,  the 
pannel  must  be  able  to  shew,  that  the  death  of  this  man 
arose  in  consequence  of  an  act  of  his,  in  the  discharge  of 
his  duty  as  an  officer  stationed  upon  guard,  and  having 
cliarge  of  the  prisoners  at  Greenlaw ;  and  it  must  be 
proved  to  have  been  an  act  .which  he  had  a  right  to  do, 
and  was  bound  to  do.  Such  is  the  description  of  justifiable 
hdmicide. 

'  Now  there  appears  to  be  two  grounds  on  which  tiie 
pannel  may  maintain  hb  plea;  1st,  That  ordo's  we^e 
given  which  he  was  bound  to  execute,  and  that  being  a  mere 
machine  in  the  hands  of  others,  he  had  no  alternative  but 
to  obey  ;  and,  2%,  Not  that  he  had  specific  orders  which 
as  an  officer  he  was  bound  to  obey,  but  that,  in  the  situ- 
ation in  which. he  stood,  having  certain  discretionary 
powers,  he  was  aut}iorised  to  use  them ; — that  it  was  his- 
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A^j  to  use  them,— and  that  in  the  use  of  them  Ihivmaa   1807. 
was  killed. 

The  orders  having  been  sufficiently  established,  I  shall 
begin  with  diose  which  were  the  regular  orders,  coming 
from  the  proper  office,  to  the  commanding  officer  at 
Greenlaw ;  and  here  the  first  question  is,  was  the  pannel 
bound,  or  was  he  entitled,  had  these  been  the  only  o.*Jers 
existing,  to/M>mmand  this  soldier  to  fir^,  and  to  kill  any  of 
the  prisoners  whom  the  ball  might  happen  to  strike. 
These  orders  are  before  you,  Gentlemen,  and  you  will  con- 
sider them  deliberately.  There  appear  to  be  only  two 
parts  of  them  that  bear  upon  this  question.  The  one  re- 
lates to  the  very  case  of  disturbance,  riot,  or  attempt  to 
escape ;  and  you  wiU  attend  to  the  words  in  it.     <  The 

*  charge  of  the  prisoners  within  the  house,  and  all  the  in- 

*  terior  economy,  being  under  the  orders  and  management 

*  of  the,  agent  for  prisoners,  all  and  every  assistance  that 
^  he  may  require  of  additional  sentries,  &c.  to  be  fumish- 
.f  ed  at  his  requisition ;  and  in  case  of  any  disturbance, 
^  riot,  or  attempt  to  escape,  the  same  assistance  to  be 
f  given  to  the  jailor,  or  keeper,  and  if  absolutely  neces- 
^  sary,  to  be  repelled  by  force.^  Here,  Gentlemen,  all 
that  is  stated  is,  that  in  the  event  of  tumultuous  proceed- 
ings, they  are  to  be  repelled  by  force.  But  it  is  impossi- 
ble to  maintain,  on  looking  back  to  the  evidence,  and  sup- 
posing the  noise  to  have  been  much  greater  than  it  is 
proved  to  have  been,  that  it  was  such.as  required  to  be 
-repelled  by  force.  ^11  that  was  necessary  was  for  one  of 
the  soldiers  to  go  round  the  house  and  examine  into  the 
cause  of  it,  and  order  it  to  cease.  There  was  not  the 
fUgbtest  danger  of  an  escapp.     The  place  was  sufficient  ir 
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1807.   secure^  hsTing  m  gnmrd  of  thirtj-cix  men,  and  sentinel^ 

with  loaded  muskets,  both  on  the  outside  and  inside  of  the 

prison,  while  within  the  room  what  was  there  but  a  set  of 

unarmed,  defenceless  men,  wholly  inc^iable  of  doing  anjr 

injury,  or  even  of  defending  themselves  if  attacked  ?  Dut 

the  orders  proceed  to  make  mention  of  a  situation  wiiere 

firing  might  be  proper,  and  where  acconlin^y  an  order  is 

givfn  to  fire.     '  The  sentinel  will  fire  at  any  prisonar  in 

*  the  act  of  escaping,  or  attempting  to  run  off,  and  not 

*  immediately  stopping  when  challenged  or  called  to  by  the 
^  sentinel.**  Now  here  the  written  orders  specify  the  only 
case  where  firing  b  to  take  place;  and  they  mentian 
that  where  there  are  no  other  means  of  preventing  the 
escape  of  a  prisoner,  the  sentinel  is  to  fire  upon  him  so  as 
io  prevent  his  running  off.  But  will  it  be  said  that  there 
is  the  slightest  evidence  here  of  the  prisoners  having  been 
in  that  situation,  or  of  any  attempt  to  escape  that  eauld 
justify  or  call  for  firing  ?  When,  therefore,  the  regolar  or« 
ders  are  attended  to,  it  appears  that  they  did  not  enjoin 
any  such  step  as  was  here  taken ;  and,  consequently,  that 
no  person,  acting  upon  them,  was  entitled  to  do  what  the 
pannel  did.  But  besides  these  written  orders,  there  ap- 
pear to  have  existed  what  are  called  verbal  orders ;  and 
certainly  my  opinion  is,  that  the  pannel  should  have  the 
benefit  of  every  circumstance  that  may  be  in  his  favour, 
and  I  am  willing  to  allow  that  it  is  proved  that  the  fonner 
detachment  did  transmit*  from  sentinel  to  sentinel,  and 
even,  in  the  presence  of  officers,  an  order  about  firing 
when  a  noise  was  heard,  or  lights  not  put  out.  A$l  the 
witnesses  do  not  precisely  agree  in  their  account  of 
this  matter.  But,  in  general,  the  evidence  seems  to 
amount  to  this,  that  when  repeated  orders  were  given,  and 
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I        fiB(heyed^  tot  the  noise  to  cease,  or  the  lights  to  be  extin-  1807. 
I        gvished,  tiie  sentinel  was  to  fire  into  the  prison ;  and  this 
I        order  passed  from  detachment  to  detachment,  and  came  to 
r        the  Stirlingshire  wlien  they  mounted  guard  at  Greenlaw, 
It  appears  further,  that  the  sererity,  and  I  must  say  the 
inhumanity  of  this  order,  was  in  some  measure  corrected 
by  Captain  Rowan  of  the  Lanarkshire  militia ;  for  find- 
ing that  such  a  ruk  existed,  he  did  give  an  order  rectify* 
ing  it,  and  declaring  that  no  sentinel  should  be  at  liberty 
to  fire,  even  although  he  had  directed  the  lights  to  be  put 
out,  and  had  been  disobeyed.    Ail  that  he  was  to  do,  waa 
to  report  to  the  serjeant,  who  was  to  tell  the  officer,  and 
he  was  to  judge  and  exercise  his  discretion  in  the  matter. 
The  officer  was  not  bound  to  fire;  he  had  no  orders  to 
fire,  eren  if  the  lights  had  not  been  put  out ;  he  was  al- 
lowed to  act  according  to  circumstances.    Such  is  the 
sum  of  tbe  matter,  in  point  of  fact,  a  verbal  order  trans- 
mitted from  guard  to  guard,  and  that  rectified  so  as  to 
bring  every  thing  under  the  discretion  of  the  officer  for 
the  time. 

It  may  admit  of  some  doubt,  in  pomt  of  law,  how  far  such 
an  order  could  be  at  all  acted  upon.  When  the  life  of  a 
fellow  creature  b  at  stake,  no  officer  ought  to  act  upon 
orders  which  do  not  come  authenticated  to  him  in  some 
regular  shape*  They  had  here  written  orders  posted  up 
in  the  guard-room  which  were  to  be  the  proper  rules  for 
their  conduct ;  and  I  have  great  doubts  whether  they  were 
entitled  to  deviate  from  the  express  rule  there  prescribed. 
But  supposing  that  doubt  res<4ved  in  favour  of  the  pannel, 
the  next  question  is,  whether,  having  before  him  the 
^  written  orders  transmitted  from  the  Adjutant-Grenerars 

^  office,  modified  and  restricted  by  another  order  from  thf 
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1807.  officer  on  guard,  the  pannel  was  entitled  to  take  it  ifpo5 
him  to  do  an  act>  the  consequence  of  which  was  the  neces- 
sary, and  almost  ineritable,  death  of  one  of  the  priaon- 
ers  under  his  charge.  To  judge  of  thb,  Grentlemen,  jou 
will  please  to  look  at  the  evidence  more  minutely ;  and  it 
appears  that,  with  respect  to  noise,  a  very  different  ac- 
.  count  is  given  of  the  transactions  that  were  passing. 
That  there  was  some  noise  in  the  prison  seems  to  be  dear, 
but  not  a  great  noise,  not  by  any  means  such  as  justified 
the  suspicion  of  an  attempt  to  escape ;  and,  in  point  of 
fact,  there  certainly  was  no  such  attempt  to  escape.  Now 
it  is  not  alleged  that  there  was  an  order  to  fire  whenever 
there  was  noise.  The  firing  could  only  be  justified  when 
it  was  such  as  to  afford  a  clear  and  decided  indication  of 
an  attempt  to  escape.  The  only  other  exculpatory  cir- 
eumstance  is  the  light  that  has  been  mentioned ;  and  I 
have  no  hesitation  in  admitting,  that  I  think  it  is  proved 
there  was  light  in  the  room,  whether  from  a  candle  or  a 
tobacco  pipe  it  is  impossible  now  to  say,  but  light  is  cer- 
tainly sworn  to  by  the  serjeant,  and  the  sentinel  who  fir^ 
ed  does  say,  that  although  he  saw  no  light  at  first,  yet, 
afler  the  shot,  he  saw  light  through  the  hole  in  the  shut- 
ter. Consequently  there  was  at  this  time  light  in  the 
room.  Whether  it  continued  when  the  people  went  uiio 
the  room  is  a  different  question  ;  I  am  disposed  to  think 
there  was  then  no  light,  from  the  circumst^ce  that  a 
lamp  was  obliged  to  be  carried  into  the  passage,  and  from 
the  probability  that  the  prisoners  would  extinguish  their 
lights  when  the  shot  was  fired.  Under  all  these  circum* 
stances,  Gentlemen,  it  being  left  to  the  discretion  of  the 
pannel  to  fire,  you  are  to  consider  whether  that  act  was  here 
justified, — whether  he  exercised  that  prudent,  that  conside* 
^te  discretion  which  an  officer  was  bound  to  iexercise  witl^ 
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f  imnaiiity  when  he  gave  orders  to  put  a  fellovr  creature,   1807. 

I  and  perhaps  more  than  <me  fellow  creature^  to  death.     I 

I  maintain  that  this  was  not  justifiable  homicide.     He 

I  ought  to. have  gone  round  and  inspected  the  prison,  to 

i  have  examined  what  was  passing,  and  to  have  conducted 

^  himself  with  deliberation  and  reflection.     Surely  it  was 

proper  to  take  some  little  trouble  to  discover  whether 
these  poor  men,  who  by  at  his  mercy,  were  so  trespass^ 
I  \ug  against  the  law^  as  to  leave  no  remedy,  no  alternative 

I  but  death.     I  say  there  was  no  principle  nor  feeling  o£ 

!  duty  that  could  warrant  such  an  extremity.     To  render 

homicide  justifiable,  the  party  who  commits  it  must  not 
only  have  a  right  to  do  what  he  has  done,  but  be  bound 
to  do  so.     Such  is  the  definition  that  is  given  of  it  by  our 
greatest  lawyers.      He  who  acts  with  a  determined  pur- 
pose of  killing,  and  he  who  betrays  a  degree  of  indifie* 
nence  about  the  lives  of  others,  are  equally  punishable  by 
law.     With  regard  to  these  verbal  orders*  they  are  such 
as  no  officer  ought  to  have  paid  any  regard  to.*    It  ap- 
pears that  different  orders  of  that  kind  were  given  from 
one  guard  to  another,  insomuch  that  the  prisoners  were 
to  be  fired  upon  when  they  put  their  hands  beyond  the' 
palisades.     Orders  in  short  were  given,  but  be  they  what- 
they  may,  the  pannel  was  bound  to  exercise  a  discretion, 
and  exercising  that,  he  ou§^t  not  to  have  fired.    The  pri- 
soners within^  might  not  have  heard  his  order  to  extin- 
guish the  light ;  and  indeed  this  circumstance  is  not  very' 
clearly  proved  one  way  or  another.     All  the  prisoners 
'  state  that  there  was  no  such  thing ;  and  they  all  admit 
tiial  they  knew  that  if  they  did  not  put  out  the  lights 
when  the  drum  went  round,  they  were  liable,  to  be  fired 
upon;  and  knowing  this,  I  think  it  is  at  least  possible 
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1807.   thej  never  heard  the  orders  given ;  but  whether  they  did 
80  or  not,  it  would-  have  required 'more  cmitioii  before 
proceeding  to  give  the  order  to  fire.     Their  conduct  in 
not  putting  oat  the  lights  was  to  be  considered  as  nmti^ 
aoust  perhaps,  but  what  was  to  be  done  in  coraequenoe  €t€ 
it  ?     The  particular  person  was  unknown ;  and  not  that 
person  was  to  be  punished,  but  an  indiscriminate  ran- 
dom shot  was  to  be  fired,  which  might  have  struck  the 
innocent  as  well  as  the  guilty.     Justifiable  homicide, 
therefore,  being  entirely  out  of  the  question,  there  still 
remain  two  different  degrees  of  gu9t  to  be  conttdered. 
The  indictment  charges  murder,  but  under  that  charge  it 
is  competent  for  jou  to  return  a  verdict  finding  the  pan- 
nel  guilty  either  of  murder,  of  which  the  punishment  is 
death ;  or  of  culpable  homicide,  of  which  the  punishment 
is  arbitrary,  short  of  death,  at  the  discretion  of  tlie  Comrt 
It  is  now  a  settled  point,  that  though  an  indictment 
charge  murder,  it  admits  of  either  verdict  being  return* 
ed  under  it.    But  though  the  ver£ct  of  culpable  homi* 
cide  is  competent  in  the  present  case,  it  is  for  you  to  am- 
sider  whether  the  circumstances  before  you  do  not  amount 
to  the  crime  of  murder.     They  certainly  cannot  be  ooo- 
strued  into  that  species  of  culpable  homicide  where  there 
has  been  provocation ;  and  if  they  are  to  be  so  viewed 
at  all,  it  must  be  upon  the  ground  that  there  was  no  ia. 
tention  to  kill,  though  perhaps  to  frighten,  the  prisonen, 
or  to  do  something  different  from  killing  them.    Now  the 
nature  of  the  place,  and  the  situation  of  the  priaonen,  ia 
clearly  proved ;  they  were  shut  up  in  a  room  twenty  feet 
square,  thirty-one  beds  being  placed  in  two  rows,  oae 
below  and  another  above.      Two  of  these  were. opposite 
the  window  where  the  sentinel  was  ordered  to  advaac^ 


iuid  fire;  and  where  it  was  almost  impossible  to  fire  160T. 
witlMut  kiUing.  Tius  was  to  be  done  with  a  musket 
loaded  with  baU,  and  the  sentinel  had  no  orders  for  rais^ 
jng  his  piece,  or  firing  at  the  roof,  but  to  fire  straight  in 
upon  them.  The  intention  therefore  admits  of  no  doubt 
He  had  the  inleniiot  to  kill^  no  matter  whether  this  or 
that  indiridnaL  It  wna  to  kill,  soflse  one  or  other  of  these 
unfortunate  men.  Under  these  etrenmstances,  you  wiU 
consider  what  jronr.  verdict  shonU  be;  for  although  I 
have  stated  the  evideaee  as  snflkient  to  warrant  a  verdiel 
of  gailtj,  I  BflSTesidj  to  admit,  that  had  the  pannel  been 
aware  of  die  result  of  the  firing,  he  would  not  have  act- 
ed in  that  manner.  But  stsH  it  reosains  for  jrour  mature 
delifaeration,  whether,  where  siieh  wanton  indifference  ap- 
pears for  the  lires  nf  others,  any  suchxonaideratiQns  cna 
be  dlowed,  to  taice.this  case  out  of  the  sphere  of  murder. 
You  wiU  judge  for  yourselTes,  and  no  doubt  perform 
yanr  duty.  For  my  part  I  hoU,  that  no  alternative  re^ 
nuHda  but  that  I  must  make  the  request,  painful  as  it  is, 
Aat  you  return  a  verdict  of  guilty. 

MH   GILLIES. 

It  is  now  my  duty,  Gentlemen,  to  address  a  few  words 
to  you  in  this  unfortunate  case.  I  term  it  so,  whatever 
its  result  may  be ;  and  I  trust,  that  of  that  result  there 
ean  now  be  very  litde  doubt  Looking  forward,  as  I  do 
with  confidence,  to  a  verdiet  of  acquittal,  I  still  must 
consider  the  event  as  unibrtunate,  in  the  highest  degree, 
which  has  given  rise  to  this  trial.  That  event  the  pannel 
has  uniformly  and  deeply  regretted ;  and  I  am  authorised 
to  say,  that  he  wiH  continue  to  regret  it  down  to  the  last 
hopr  of  his  existence.    I  firmly  believe  that  he  will  do 
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1807.  so*;  for,  in  the  wkole  course  of  my  practice  in  this  Cobrtv 
I  never  entered  its  wJIs  more  thorougUj  cmivinced  of 
anj  thing,  than  I  am  of  bis  innoeetice  of  the  charge  of 
mur^.  I  have  had  to  deal  with  one,'  who,  from  the  ori- 
gin xrf*  this  aifair,  has  been  sensible  of  what  is  doe  to  bis 
own  character,*^-^wfao  has  been  rea«tf  to  give  himself  up 
to  justice,  and  has,  on  all  occasions^  delivered  an  open 
and  candid  acooant  of  the  wliole  tircnmstanoes  of  the 
ease.  Receiving  information  from  him,  I  have  trusted  it 
with  implicit  confidence,  coming  bom  a  gentieman,  and  a 
:British  officer;  and,  under  all  the  dreunMtances,  I  was 
satisfied,  that  the  charge  of  murder  would  vanish  as  com.- 
pletely  from  the  minds  of  a  jury,  as  it  seems  to  have  done 
firom  the  view  of  the  public  proseeaAor.  I  anticipated 
with  confidence,  that  culpable  homicide  must  be  the  aan 
and  amount  of  the  accusation  against  my  client^  but  yet  I 
felt  a  degree  of  anxiety,  such  as  I  have  seldom  experienced, 
even  in  cases  of  greatar  in^rtaace,  arising  partly  fraea  a 
just  diffidence  in  myself,  though  chiefly  from  the  reflection, 
that  upon  you  and  upon  this  Court  alone  depended  the  &te 
of  the  prisoner.  To  the  mercy  of  the  Sovereign,  there  are 
peculiar  circumstances  of  difficulty  in  this  case  which  naay 
satisfy  you  that  it  would  be  difficult,  if  not  impossible,  to 
make  a  successful  appeal^  and,  in  short,  I  hk.  that  this 
day  and  your  verdict  were  to  be  decbive  of  my  client's  fate: 
•But,  from  all  this  anxiety  I  confess  I  have  been  com- 
pletely relieved  by  the  speech  of  the  Lord  Advocate,  whov 
almost  waving  the  charge  9f  murder,  has  considered  the 
evidence  merely  as  it  relates  to  the  j[>lea  of  justifidide  or 
culpable  homicide. 

In  directing  your  attention  to  the  cTidence,  it  is  nece^ 
sary  to  look  at  the  character  and  situation  of  the  pe^^n 


,        accused.     HU  situatidn  in  Ufe  is  known  to  us  all ;  fie  is  a   18D7. 

I         British  officer,  and  his  character  you  have  heard  this  day, 

,        given  him  by  those  .who  have  had  the  best  possible  oppor- 

I         tunities  of  knowing  him;     You  have  been  told  by  them^ 

j         that  he  is  one  whose  conduct  and.  character  did  credit  to 

bis  situation, — ^that  he  was  uniformly  distinguished  for 

the  mildness  of  his  temper  and  disposition ;  and  that  he  was 

for  this  reason,  and  no  doubt  for  other  qualities  honoora^ 

ble  to  himself,  pitched  upon,  by  his  commanding  officer, 

for  discharging  the  duties  of  officer  on  guard  at  Greenlaw. 

I 

Such  is  the  character  of  the  gentleman  against  whom 

,  this  heavy  charge  has  been  made.  His  situation  also  was 
^  peculiarly  delkate.  He  was  pboed  as  commander  of  the 
guard,  whose  nluty  it  was  to  prevent  the  escape  of  the 
prisoners  confined  in  the  housie  of  Greenlaw.  I  am  far 
from  wishing  to  impute  blame  any  where ;  but  yet  it  ap^ 
pears  to  have  been  the  opinion  of  several  officers,  that 
this  guard  was  not  sufficiently  numerous.  There  had  been 
frequent  attempts  to  escape  of  a  desperate  nature, .  which 
would  have  rendered  a  stronger  guard  necessary.  Such 
was  the  situation  in  which  the  prisoner  was  appointed, 
with  a  guard  of  36  men  to  secure  and  confine  the  crews  of 
French  privateers,  amounting  to  upwards  of  300,  who 
felt  themselves  entitled  to  escape  nnder  any  circumstances 
of  danger  to  those  who  guarded  them  ;  and  his  situation, 
therefore,  merely  as  an  officer,  gave  him  rights,  and  im- 
posed upon  him  -duties,  which  a  bare  civilian  can  never 
know,  or  be  bound  to  observe. 


The  law  has  made  full  provision  for  the  singular  cir- 
cumstances in  which  soldiers  stand  in  this  respect.     They 
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1607.  hare  been  found  entitled,  when  in  danger  of  being  expo«' 
ed  to  violence,  driven  from  their  posts,  or  stripped  of 
their  arms,  which  subjects  them,  bj  the  militarj  law,  to 
death,  to  guard  against  such  attacks  by  means  wbiefa 
would  not  be  indulged  to  other  persons.  The  hw  is, 
that  an  officer,  in  defence  of  his  post  or  arms,  e/r  where  he 
concetves  these  to  be  in  danger,  is  in  dutj  bound  to  have 
neooorse  to  measures  of  force,  which  in  other  cireum- 
stances  would  be  illegal  and  criminal.  The  law  upon  this 
subject  is  well  stated  by  Hume  in  his  commentaries.  The 
occasion  on  which  it  is  laid  down  is  that  in  which  soldiers 
feel  it  to  be  their  duty  to  have  recourse  to  force,  as  in  the 
case  of  riots  and  tumults ;  in  resisting  which,  or  in  pre- 
venting danger,  they  are  entitled  to  repd,  force  by  force, 
and  to  suffer  nothing  to  be  done  which  would  subject  Aem 
to  military  punishment.  The  magistrate  has  a  discre- 
tionary power  to  order  the  military  to  fire,  upon  reading 
the  riot  act.  Nothing  more  is  necessary ;  but,  if  the  tu- 
mult be  such  as  to  prevent  him  from  doing  so,  he  is  at 
perfect  liberty  to  proceed  without  it.  Not  only  so,  but  the 
military  are  authorised,  in  certain  cases,  to  fire  without 
the  interference  of  the  civil  magistrate ;  and  consequentlv 
without  reading  ih^  riot  act. 

Mr  Hume,  speaking  of  the  situation  of  a  soldier,  states, 
that  *  not  only  the  hostile  invasion  of  his  person  with 
«  arms,  but  any  violent  attack  upon  hma  with  other 

<  weapons,  or  any  outrageous  and  alarming  tumult  rais- 

<  ed  against  him,  when  on  bis  post,  or  in  his  duty,  sru- 

<  thorites  him  to  be  active  in  repelling  it ;  and  shall  in- 
'  denmify  him  for  any  slaughter    that   ensues.      Not 

<  that  he  can  be  justified  (no  one  can  be  of  this  opii> 


•\ 
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^  Hien)  for  mortally  resenting  a  slight  todigaitj,  cur  for    1807. 

*  quelling  e^erj  insignificant  disturbance  with  force  of 

*  arms ;  btit  this  onlj,  that,  beiiig  invaded  in  his  duty,  he 

*  shall  be  justified  by  a  much  lower  violence  and  inter* 

*  ference,  than  would  be  necessary  to  excuse  another 

*  man.^ 

Sueh  is  the  doctrine  of  Hume,  which  has  been  sanc^ 
tioned  by  various  judgments  of  the  Court ;  and  cases  have 
occurred,  since  he  wrote,  in  which  officers  and  soldiers 
standing  at  their  posta,  have  been  found  entitled  to  use 
force,  though  attended  wilji  fatal  consequences ;  a  privi- 
lege whidi  never  could  be  indulged  to  perscmt  acting  in  a 
civil  capacity.   But  all  this  regards  the  conduct  of  soldiers 
to  citizens  of  this  country, — ^to  men  actfaig  under  the  same 
laws  with  themselves,  and  bound  to  give  eqiial  obedience 
to  them.    But  the  persons  against  whom  the  prisoner 
had  to  protect  his  post  were  not  subjeci3  <>f  this  covntry, 
but  prisoners  of  war,  entitled  indeed  to  a  protection ;— I 
am  far  from  denying  that  position  in  its  fullest  extent ; 
for  we  do  not  follow  the  law  of  retaliation,  which  is  un-  * 
known  to  British  officers,  from  a  regard  to  the  dignity  of 
their  character,  and  to  that  of  the  King  whom  they  serva 
But,  whfle  this  is  to  be  adigitted  on  the  one  band,  view 
the  dangers  to  be  appreh«ided  from   it  on  the  other. 
These  men  are  subject  to  no  law  whatever.     They  acw 
knowledge  no  law.    They  are  kept  there  by  force,  and 
by  force  alone.     They  are  not  like  prisoners  confined  for 
debt,  or  upon  suspicion,  or  conviction  of  crimes;  for 
these  are  all  subjects  of  this  country,  and  cannot  break 
prison  without  offending  against  ita  laws,  which  they  art 
bound  to  obey.   But  prisoners^  of  war  conceive  themselvef 
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1807.  at  perfect  libertj  to  make  all  sorts  of  attempts  to  esciqpQ 
and  by  every  possible  means^  whether  by  force,  fraud,  or 
stratagem ;  and  were  they  even  t6  succeed  in  driving,  by 
violence,  every  sentinel  from  his  post,  and  putting  the  whole 
of  them  to  the  sword,  they  would  be  considered,  by  their 
own  country,  as  having  done  a  most  meritorious  action.  At 
the  same  time  you  will  observe.  Gentlemen,  that  while  such 
was  their  situation,  and  while  such  desperate  attempts  were 
to  be  apprehended  firom  them^  they  were  undoubtedly  subfect 
to  the  military  law  of  this  country,  being  in  a  situation  in 
which  an  equal,  if  not  a  greater,  degree  of  obedience  was 
required  from  them,  than  from  soldiers  under  the  com* 
mand  of  an  officer.  There  can  be  no  doubt  that  they 
might  be  guilty,  and  it  is  proved  that  they  were  guilty 
of  mutiny  ;  for  the  accounts  and  attempts  to  escape,  by 
undermining  the  walls  and  otherwise,  that  are  qioken.  to 
by  the  witnesses,  clearly  amount  to  mutiny;  and  it  is 
therefore  proved,«that  they  were  guilty  of  this  breach  of 
the  military  law.  There  was  a  general  order,  that  the 
lights  and  the  noise  were  to  cease  at  nine.  They  were 
guilty  of  mutiny  when  they  disobeyed  these  orders.  But 
no^  only  were  they  disobeyed,  but,  when  once  and  agaiu 
repeated,  were  treated  with  contempt.  They  were  there* 
fore  guilty  of  mutiny :  and  here  were  a  set  of  men,  sub- 
ject  to  no  restraint,  but  at  liberty  to  make  their  escape  by 
any  means,  and  guilty,  at  the  same  time,  of  an  act  or 
bpen  mutiny. 

I  say,  therefore,  that  if  the  case  were  to  remain  here» 
3— that  if  these  general  orders  had  not  been  obeyed,  but 
disobeyed,  when  repeated^  he  was  entitled  to  call  this  mu- 
tiny^, and  to  act  as  seemed  best  at  the  time,  according  to 
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Ms  diflcreiioii.  The  ease,  therefore,  just  comes  to  the  point  1807. 
^here  Mr,  Jeffrey  landed,  when  he  stated  the  defence ; 
jobIj  that,  as  the  evidence  has  now  turned  out,  it  has  as* 
.sumed  a  different  aspect  i  for  not  .only  was  he  bound  to 
lict  according  tjO  his  discretion,  but,  as  appears,  he  was 
iinder  orders  which  left  him  not  at  liberty  to  follow  his 
discietiott,  since  he  was«bound  to  obey  theoL  He  might 
Jbave  disobeyed,  indeed*  ^s  »  matter  of  discretion,  but 
4>be4ienee  was  his  duty;  in  discharging  which  he  was 
safe.  If  he  disobeyed,  it  was  at  his  peril ;  and  he  was  re- 
sponsible for  the  consequences. 
•         • 

I  am  now  referring,  as  you  will  perceive.  Gentlemen, 
Xo  the  verbal  orders  which,  it  appears,  were  given  out. to 
all  the  guards  that  were  stationed  upon  this  prison.  It  is 
true  that  certain  written  orders  were  given  out  at  the 
sAme  time ;  and  it  seems  to  be  thought,  that  these  last 
.were  the  only  orders  that  they  were  bound  to  obey. 
These  written  orders,  however,  contain  nothing  that  is 
applicable  to  the  present  subject.  They  direct  nothing  as 
^o  the  hour  of  shutting  up,— ^s  to  the  hour  when  it  was 
the  duty  of  the  jailor  to  secure  the  prison.  This,  there- 
fore, behoved  to  be  a  matter  of  separate  regulation,  and 
accordingly  so  it  was  regulated ;  for  it  is  «wom  to  by 
.every  one  witness  who  has  been  examined,  that  there  was 
a  general  order  for  the  prison  Uy  be  shut  up  at  nine.  No 
noise  after  this,  nor  no  lights.  French  and  English,  civil 
and  military,  all  concur  in  this,  that  from  the  hour  of 
nine,  there  was  an  order,  understood  by  every  person 
within  and  without  the  prison,  that  all  nobe  should  cease. 
Where  do  you  find  this  order  .^  You  find  it  not  in  the 
written  orders ;  these  relate  to  matters  totally  different 
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1807.  But  it  ia  clear,  in  point  of  fact,  titat  there  were  saA 
orders,  vertial  indeed,  but  universally  known  and  UBda«> 
stood,  both  by  guards  and  prisonos,  that  the  lights  ami 
noise  were  to  cease,  and  the  prison  doon  to  be  shut  ex- 
actly at  nine  o^dock  at  night,  otherwise  Uiere  neither  waa 
nor  could  be  anj  regulation,  as  to  these  necessaiy  and  im*> 
portent  matters.  But,  as  there*  were  no  written  ofdera 
upon  this  subject,  how  could  there  be  a  written  order  di» 
recting  the  conduct  of  the  soldiers,  in  the  event  of  the 
verbal  order  being  (fisobqred  ? 

9 

It  has  been  said  that  he  acted  improperly,  because  he 
did  not  conform  himself  to  written  orders ;  but  the  an- 
swer is,  that  it  was  totally  impracticable,  ainee  the  dis- 
obedience was  to  votel  orders,  and  not  to  written  <Hnders. 
As  the  written  orders  contain  aothmg  n|ion  the  sal^ect, 
it  is  obvious  that  there  could  be  no  breach  of  then.  The 
whole  of  this  matter  therefore  was  vertial,«— verbal  orders 
that  the  prison  shouM  be  shut  at  nine^  and  no  noise  or 
lights  suflTeied  after  that  hour.  The  conduct  prescribed 
to  the  oflBcer  was  also  verba! ;  and  to  that  he  was  bound 
to  give  implicit  obedience. 

Now  what  were  these  orders  ?  They  were,  that  in  the 
event  of  lights  not  being  extingmshed,  or  noise  not  eeaa^ 
ing  at  nine,  the  sentinel  was  to  give  two  repeated  calb ; 
and  that,  in  the  event  of  both  being  disobeyed,  the  oflfence 
was  to  be  considered  as  open  mutiny ;  and  be  was  to  fire 
upon  the  mutineers.  It  is  true  that  one  oAcer,  Caplua 
Rowan,  thought  it  his  duty  to  say,  that  though  he  could 
not  commend  this  course  of  proceeding,  he  appointed  it 
to  cotttinua  under  certain  limitations  and  restrictiona. 


F.OB  "ras  M URDBR  OW  CHAEfcB^  GOTTIBt.  £3 

These  were  merely  thii^  tliat  the  sentinel  was  not  to  fire,  1907. 
but  to  report  to  the  serjeant,  and  to  the  officer.    But 
£irther  than  this  the  limitation  did  not  go.    He  stated 
that  he  bj  no  means  meant  to  do  away  the  order,  but 
wnjriy  to  transfer  this  discretion  from  the  sentinel  to  the 
officer.    He  merely  says  to  the  sentinel^  the  officer  is  to 
lie  informed-  of  any  disobedience  of  orders  :  he  comes  in 
your  place  :   he  is  to  order  the  extinction  of  the  lights, 
and  the  cessation  of  the  noise ;  and  then  he  is  to  do  pre- 
cisely what  it  was  formerly  your  duty  to  do  as  sentinel. 
Such  being  the  orders,  how  were  they  acted  upon  ?  .You 
haye  seen  how  they  were  acted  upon,  both  by  sentinels 
*and  officers.    This  is  not  the  first  shot  that  has  been  fired 
into  the  prison;   you  hare  heard  evidence,  that  upon 
'no   less  than  six  former  occasions  the  same  step  has 
been  resorted  to ;  and  here  I  must  remind  you,  that  not 
one  of  these  six  shots  lias  erer  proved  fatal ;  a  circumstance 
-which  gave  the  pannel  no  reason  to  suppose,  and  accord- 
ingly he  did  not  suppose,  that  any  consequences,  and  far 
less  of  so  deplorable  a  kind,  were  to  result  from  his  orders. 
But  what  I  would  particularly  impress  upon  you  is,  that 
there  were  here  verilMd  orders  to  fire  under  certain  cir- 
cumstances, to  which  it  is  proved,  that  full,  distinct,  and 
•uniform  complianoe  was  given.    You  have  the  evidence 
-of  two  privates  who  fired,  and  the  officers,  who  declare, 
•  that  if  they  had  been  on  the  spot  they  would  have  au- 
thorised them  to  do  so;  and  probably  there  is  not  a 
subaltern  officer  in  the  regiment,  who,  if  he  had  mount- 
ed guard  on  i^e  night  of  the  accident,  would  not  have 
been  placed  in  the  situation  in  which  the  pannel  now 
stands. 


64  .tU£  TRIAL  OF  S2WI0K  HUGH  MAZWECt,'* 

1807.  This  was  the  state  of  things  on  the  7th  of  Janaar^. 
The  pannel  knew  of  the  verl^ti  orders;  he  had  heard 
them  communicated  from  sentinel  to  sentinel;  he  was 
aware  that  thej  had  been  repeatedly  complied  with,  and 
that  the  compliance  was  recent ;  and  nnder  all  these  cir* 
cumstances  he  mounted  guard.  He  was  sitting  alone  in 
his  own  room  at  half  past  nine,  when  serjeant  Wardrope 
came  in,  and  reported  that  there  was  a  very  great  noise 
in  the  prison.  A  good  deal  has  been  said  upon  this  point; 
and  if  you  were  to  believe  some  witnesses,  you  would  be 
led  to  suppose  that  there  was  no  noise.  But  it  is  impos- 
sible to  credit  such  statements  for  one  single  moment. 
The  very  circumstance  of  a  man  like  serjeant  Wardrope 
coming  with  a  report  to  the  officer  on  guard,  affords  real 
evidence,  not  only  that  there  was  noise,  but  that  there 
was  an  alarming  degree  of  noise  in  the  prison:  You  must 
at  once  be  sensible  of  the  total  impossibility  of  the  fact 
being  as  stated  by  these  witnesses ;  and  yet,  that  the  ser- 
jeant should  think  it  his  duty  to  go  out  in  a  dark  night 
to  report  to  the  officer  that  there  was  noise,  and  to  request 
that  he  would  come  and  give  the  necessary  orders.  This 
he  never  would  have  done  upon  a  trivial  occasion.  His 
conduct  aflfords  real  evidence  of  the  noise ;  and  indeed  it. 
is  distinctly  proved  both  by  Hamilton  and  Gow;— Ha- 
milton, who  heard  it  distinctly  on  the  outside  of  the  pa- 
lisade ;  and  Gow,  who  heard  it  equally  well  within.  The 
pannel  was  anxious  to  do  his  duty  well.  He  was  told 
that  there  was  an  alarming  noise ;  he  accordingly  went  to 
the  prison.  The  noise  had  then  increased ;  he  heard  it 
distinctly,  and  saw  lights :  And  what  was  he  to  do  under 
these  circumstances,  keeping  in  view  his  previous  orders.? 
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*it  is  dearly  prored  that  he  gave  repeated  orders  to  the  1807. 
'prisoners  to  stop  the  noise,  and  to  extinguish  the  lights'; 
notwithstanding  of  which,  both  were  continued. 

•  These  were  the  circumstances  in  which  he  was  placed, 
having  under  his  charge  841  prisoners,  composed  of  the 
crews  of  French  privateers,  guilty  of  a  gross  ^disobedience 
of  orders,  and  perfectly  aware  of  the  consequences  of 
jBUch  disobedience ;-— aware  that,  if  they  did  not  extiiK- 
^uiah  their  lights,  and  cease  to  make  noise,  they  would 
^  inevitably  fired  upon.  What  was  to  be  done,  there^ 
fore,  by  this  young  and  inexperienced  gentleman,— the 
conduct  of  these  men  amouuting  to  open  mutiny,  lights, 
burning,  and  the  noise  not  partial,  or  proceeding  from 
one  or  two,  but  from  the  whole  body  of  them,  in  oppo- 
sition to  repeated  orders,  justifying  no  other  inference, 
but  that  they  were  engaged  in  ^ome  desperate  enterprise, 
persisted  in  at  the  known  hazard  of  their  own  lives  ?  In  * 
iiuch  a  crisis,  it  was  impossible  for  the  pannel  to  hesitate 
in  complying  with  the  orders  which  he  conceived  himseff 
bound  to' obey  ;  and  he  thought  he  was  performing  an  act 
of  humanity  and  mercy  to  these  prisoners  themselves ; 
for  if  they  had  succeeded  in  effecting  their  escape,  the 
whol0  gi|ard  would  have  been  called  in,  and  instead  of 
.one  man,  perhaps  a  hundred  might  have  fallen.  He  was 
actuated  by  every  motive.  If  he  looked  to  the  conduct 
of  his  brother  officers,  the  state  of  this  prison,  or  his  own 
situation,  having  a  desperate  attempt  to  apprehend  from 
inen  who  continued  to  make  noise,  and  .to  burn  lights, 
fcnowing  it  to  be  at  th£  imminent  hazard  of  their  own 
lives,  it  would  have  been  wonderful  indeed  if  he  had  act- 
ed differently  from  whfit  he  did.  ^ 
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1807.  Hei«  tk»e  can  be  no  aialioe,  nor  bad  iatentiM  of  aiqr 
khKl.  The  case  is  tbal  of  a  man  acting  ham  JUt  in  tbe 
discharge  of  a  high  and  perilous  dntj.  Tbe  aoeosatioa 
of  murder  is  therefore  altogether  out  of  the  question  ; 
and,  even  as  to  a  verdict  of  culpable  bointcide,  the  cir- 
cumstances  are  by  no  means  such  as  to  wammt «  demand 
for  it  The  pannel  acted  from  tbe  purest  and  best  mo- 
tives at  the  time,  with  aU  tbe  discreCioa  and  judgment  of 
which  be  is  possessed;  and  upon  this  ground  afone,  • 
charge  of  culpable  homicide  might  be  impelled,  if  I  am 
right  in  what  I  have  said  as  to  thaiorderB.  He  stands  now 
at  the  bar  for  having  performed  an  act  which  he  was  ealU 
ed  upon  to  do  by  a  regard  for  his  duty,  as  well  as  by  Hie 
resolution  which  becapne  him,  as  a  British  ofiicer,  to  main-> 
tain  tbe  post  at  which  be  was  stationed.  And,  under  all 
these  circumstances,  I  conceive  myself  justified  in  calling 
for  a  verdict  of  not  guilty. 

The  Loan  Justick  C&eek  then  charged  the  Jury  as 
follows : 

OEMTLtMEV, 

This  is  indeed  a  very  distressing  case,— I  think  alloge>» 
ther  the  most  distressing  that  this  Court,  or  any  Jmy, 
were  ever  called  upon  to  consider.  It  is  a  case,  midottbt- 
edly,  in  its  result,  of  a  most  melandioly  nature,  involving 
consequences  which  the  pannel  has  told  you,  and  which, 
you  may  well  believe,  he  will  regret  to  the  last  hour  of 
his  life.  It  involves  other  consequences  of  a  nature  ^lill 
more  serious ;  because  itis  impossible  for  us  to  fisguise  them 
to  oursdves;  I  mean  the  possible  effects  of  this  trial  upon  an 
enemy,  bound  by  no  law,  and  actuated  by  no  feelings  but 
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tlK>«  of  malice  and  liatred  agaia^  thi9  coaatrjr.  BiA,  1807. 
God  forbid,  Gentlemen,  that  either  you  or  I  BhoiiM  suf- 
fer oumelves  to  be  influenced  bj  oonaideratioBsof  thiskind. 
I  tniat  tbat  we  ihaU  both  of  u«  do  our  duty,  with  firamcBS 
and  justice  on  the  one  hand,  and  without  partialitj  on  the 
other.  I  shall  deliver  jou  fny  opinidn  i^on  this  caae^  and 
I  trust  70U  will  deliver  back  your  verdict  to  the  Court,  in 
the  same  way  as  if  there  were  not  a  single  British  pri^ 
soner  in  France. 

It  is  not  necessary  for  me  to  go  Hirough  this  evidence 
mucb  in  detail.  It  has  been  taken  dcHVti  in  your  own 
presence ;  it  is  fresh  m  your  memories^  and  you  have  your 
notes  to  refer  tp;  so  that  I  diall  only  advert  to  it  so  fat 
as  is  necessary  to  illustrate  the  doctrines  in  point  of  law^ 
which  alone  make  this  a  doubtful  casa 

That  a  prisoner  at  Greepiaw,  of  the  name  of  Charles 
Cottier,  was  killed  by  a  shot  fired  in  consequence  of  orders 
given  by  the  pannel  a|t  the  bar,  of  which  wound  he  died 
next  day,  is  proved  beyond  all  question;  and,  therefiore^  it 
lies  with  the  pannelto  justify  theact  that  he  committed.  The 
case  must  be  a  case  of  murder,  unless  the  priaonar  can  diew 
you  evidence  to  the  contrary.  There  are  three  views  of 
this  case.  Oneot  tbem»  which  has  been  taken  by  the 
counsel  for  the  prisoner,  is,  that  it  is  a  case  of  justifiabh^ 
homicide;  that  is  to  say,  the  pannel  admits  that  he  kill- 
ed the  man,  bat  allegen  that  be  did  so  in  consequence  of 
circumstances,  under  which  he  was  not  only  entitled,  bnt 
bound  to  do  what  he  did.  It  is  uniiecessary  to  go  tbANigk 
all  the  examples  of  justifiaUe  homkide ;  because,  if  the 
pf eaent  resolve  into  such  a  case,  it  must  pfaunly  foe  uijfo^ 
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1807.  die  general  gromidy  of  a  soldier  or  oflScer  acting  in  the  dk- 
diarge  of  his  duty.  Here  there  are  only  two  circumstances 
friiich  can  bring  it  within  that  description  of  cases— -either 
that  the  pannel  acted  under  specific  orders,  which  he  was 
bound  to  obey  without  discretion,  or  that,  in  the  general  dis- 
charge of  his  duty,  he  was  placed  in  circumstances  which 
gave  him  discretion,  and  called  upon  him  to  do  what  he  did. 

We  shall  examine  the  matter  in  hpth  points  *of  riew : 
first,  whether  he  acted  under  orders  receired  from  his  su- 
periors ;  because,  if  he  did  so,  be  these  orders  right  or 
wnmg,  he  was  bound  to  obey,  and  the  crime  will  rest  up- 
on those  who  iiwued  them,  not  upon  him  who  obeyed  them. 
There  is  some  restriction^  howerer,  even  upon  this ;  be- 
cause, if  an  officer  were  to  command  a  soldier  to  go  out 
to  the  street,  and  to  kill  you  or  me,  he  would  not  be 
bound  to  obey.  It  must  be  a  legal  order  giTcn  with  re- 
ference to  the  circumstances  in  which  he  is  placed ;  and 
thus  every  officer  has  a  discretion  to  disobey  orders  against 
the  known  laws  of  the  land.  Let  us  see  whether  the  pan- 
nel acted  under  specifib  orders.  Upon  that  subject,  you 
hare  before  you  what  he  was  certainly  bound  to  look  to 
in  the  first  place — ^the  written  orders  issued  for  all  the 
guards  that  might  be  stationed  at  Greenlaw.  They  state, 
that  the  officers  of  the  old  and  new  guard  are  inunediate- 
Jy  to  inspect  the  whole  of  the  prison,  in  every  part  of  the 
house ;  to  see  that  all  the  dooFS,  locks,  &c.  are  secure  and 
sufficient;  to  take  notice  of  any  damage  done  by  thepri- 
wners,  and  to  rqiort  the  same  to  the  captain  of  the  detach* 
in«it ;  of  course,  I  take  it  for  granted  that  this  had  been 
done  before  when  the  guard  was  changed,  and  that  every 
thing  had  beea  then  found  secure.  No  symptoms  bad  been 


96A  TBK  HVRDBR  09  CBARUB  COTttBft.  &9 

diBOovered  of  undermining  the  frafls ;  none  of  the  doors  1807. 
or  wkuiows  had  been  Inroken ;  all- was  as  secure  as  it  could 
be  made,  and  there  b  no  evidence  that  anj  change  Jiad 
taken  place.  It  is  not  stated  that  Captain  Rowan  had 
ever  observed  the  prison  to  be  less  secure  on  the  7th  of 
January  than  when  it  was  put  under  his  charge  on  the 
S7th  December ;  and  therefore,  there  was  no  more  reason 
to  dread  attempts  to  escape  on  the  7th  of  January,  than  on 
the  27th  of  December.  Then,  what  are  the  next  orders  ? 
•They  declare,  that  the  charge  of  the  prisoners  within  the 
house,  and  all  the  interior  economy  of  the  prison,  being 
under  the  management  of  the  agent,  every  assistance  that 
he  may  require  of  additional  sentinels,  is  to  be  furnished 
at  his  requisition;  and,  in  case  of  any  disturbance,  riot^ 
or  attempt  to  escape,  the  same  assistance  to  be  given  to 
the  jailor  or  keeper,  and,  if  absolutely  necessary,  to  be 
repelled  by  force.  These  were  the  written  orders  under 
which  Captain  Rowan  and  his  detachment  acted ;  and  he 
has  sworn,  that  a  copy  of  these  were  posted  up  in  the 
officers?  guard-room. 

Now,  I  take  it,  that  part  of  what  we  jiave  heard  ha| 
given  rise  to  another  order  of  a  very  serious,  and,  I  thinks 
a  most  extraordinary  nature.  The  precise  hour  at  which 
the  lights  were  to  be  extinguished  within  the  prison,  was 
one  of  those  circumstances  that  were  to  be  regulated  by 
the  agent.  He  had  probably  told  the  officer  of  some  for- 
mer detachment,  that  nine  o^clock  was  the  hour  at  which 
he  found  it  convenient  to  extinguish  the  lights  and  lock 
up  the  prison ;  and  this  being  signified  to  the  officers  of 
the  guard,  one  or  other  of  them  had  taken  it  upon  him  tb 
give,  the  verbal  order  to  his  detachment,  that  if  lights 
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1W7.  were  dbeorered  after  the  tattoo  was  beat,  the  sentiiiel,  oft 
chaUeogiog  twice,  was  to  fire  in  at  the  window.  At  the 
same  time,  (and  this  should  teach  all  oflkeis  how  cautiova 
thej  ought  to  be  in  issuing  verbal  orders),  you  see  wery 
different  accounts  given  even  of  these  veihal  orders.  Some 
of  the  witnesses  saj  the  sentinel  was  to  fire  on  diaUeng* 
ing  twice ;  othen,  on  challenging  thrice ;  and  a  third  aeC 
swear,  that  they  were  not  to  challenge  at  all,  but  to  re* 
port  to  the  officer ;  which  last  regulation.  Captain  Bowan, 
with  great  humanity,  and  with  a  caution  dictated  by  his 
own  sound  judgment,  thought  it  right  to  ^ipoint.  It  ia 
for  you,  or  rather  for  me,  to  consider  whether,  after  the 
written  orders  were  sent,  any  oflker  was  legally  authoi- 
rised'  to  issue  sudi  an  order  as  the  verbal  one  of  which 
we  have  heard  so  much;  or,  if  he  heard  it  delivered  to 
his  sentinel,  how  fiur  be  was  not  bound  to  check  it,  until 
iie  should  receive  some  explanation  upon  the  sut^^fitim 
4be  office  of  the  Commander  in  Chief;  for  all  that  he  wna 
Inquired  to  do  was,  to  support  the  economy  oC  the  pii* 
son,  by  giving  such  assistance  as  should  be  caUed  for  by 
the  turnkey  or  jailor  on  the  spot.  He  was  to  assist  in 
putting  out  the  lights ;  to  assist  in  quelling  the  noise ; 
jmd,  in  case  of  attempts  to  escape,  he  was,  as  the  orders 
wisely  and  cautiously  declare,  if  absolutdy  neoeasaiy,  to 
.use  force.  It  was  not  evary  attempt  to  escape  that  was 
io  justify  this  extreme  remedy ;  and  there  was  an  officer 
4here  who  could  read  the  orders,  and  be  fully  aware  of 
their  import. 


'  Now,  therefore,  what  were  the  orders,  which  ia  addi* 
.tion  to  these,  and  in  furtherance  of  the  internal  economy 
#f  the  prison.  Captain  Bowan  has  sworn  that  he  gave. 


fim  n<  iitmMR  or  emxtLtM  cwti m.  SI 

He  aaysy  thttt  upon  hearing  the  ord^«  which  his  sentinel  1807. 
received,  be  was  senMUe  of  their  improprietj ;  be  ftit  tbem 
to  be  uaiiMt  and  inhuman,  and  being  fuHj  authorised,  h6 
issued  the  new  oirder,  that,  whereas  s«itinels  had  been 
forbierty  directed,  upon  seeing  lights  in  the  prison,  to  fire 
irito^  it  upon  challenging  twice,  they  should  henceforth  re^ 
port  what  tbej  saw  or  h^ard  to  the  -officer,  who  was  to  be 
guided' by  eireumstances.  He  thought  it  a  most  dangerous 
diseretion  to  trust 'to  a  sratfaiel,  sa  indeed  it  was ;  a  most 
inhuman  order;  amost  infanmandMcretion,  to  commit  to 
a  private  solder,  WiAeut  any  person  bring  present  to  di- 
rect bts  conduct,  or  to  witness  the  teansaction ;  and  when 
those  within  the' j^nson'  would  probably,  under  any  circum- 
stances, deckre  tliat  there*  had  been  no  light  nor  no  noise. 
Captain  Rowan  saw  it  in  this*  point  of  view,  and  without 
comitermanding  tie  ordfer,  he  dtered  it  so  far  as  to  make 
the  discretion  rest  upon  the  office.  The  sentinel  on  see^ 
ing  ai^  irregularity  within  the  prison  was  to  pass  the  word 
to  the  next  sentinel,  and  so  on  until  it  should  reach  the 
seijemit,  who  was  to  come  to  the  spot,  satisfy  himself,  and 
then  go  to  the  officer;  And,  Gentlemen,  with  regard  to 
the  fiscal  order  which  has  given  riae  to  this  trial,  it  is  a 
most  material  feature  in  the  case,  that  a  sentinel  who 
was  posted  at  the  window,  under  one  or  other  of  these 
orders,  and  either  had  the  discretion  to  fire,  or  was  bound 
to  send  for  his  c^Bo^r,  has  sworn,  that  he  neither  saw  light 
nor  heafd  noise,  aiid  that  he  deemed  it  unnecessary  eitheir 
to  fire  or  to  call  for  the  seijeant  or  officer.  Not  only 
did  he  not  fire— not  only  did  he  see  no  occasion  to  fire  hinii- 
•elf,  but  when  the  order  was  given  him  by  his  officer  to 
foe ;— alas  9  Oenttemto,  he  saw  so  little  necessity  for  it^ 
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JS07.  lluit  be  did  not  believe  luioflker  tote  0erioiii.     This  is  4 
cirqimitaiice  of  real  evidence,  which  apeeks  more  stroa^y 
than  a  thomand  argumenU.    He  hesitated  to  obe^  an  or« 
der  of  his  superior  officer,  and  thus  he  put  his  own  life  in 
hasard,  rather  than  expose  the  lives  of  others  to  nnneces* 
sary  risk.    He  was,  hofrever,  <Nrdered  a  seeond  time  to 
advance  and  fire ;  uid  upon  the  piece  missing  fire,  he  was 
ordered  a  third  time,  so  that  he  had  no  alt^raotive  left  but 
.to  obey.    Now,  Gentlemen,  with  reference  to  a  case  of 
justifiable  homicide,  it  is  a  moot  important  drcumstaoce, 
that  the  man  who  acted  under  these  orders  equally  with 
his  officer  saw  no  necessity  to  fire.    It  is  said,  indeed,  that 
ihe  pannel  had  no  discretion;  that  the  order  originally  given 
.to  the-  sentinel  now  attached  upon  him,  and  that  upon 
.challenging  twice  he  still  saw  fight,  he  was  bound  to  fire, 
be  the  necessity  what  it  may.    But  if  he  was  a  mere  ma- 
chine, acting  under  an  order  which  left  him  no  discretion, 
where  was  the  necessity  of  applying  to  him  on  the  sub- 
ject, or  of  interfering  with  the  sentineL    The  difference 
between  the  two  was  certainly  of  little  importance  to  the 
poor  prisoners ;  for^if  they  were  to  be  fired  upon  without 
.consideration  of  circumstances,  it  mattered  not  whether 
it  was  by  the  turnkey,  the  sentinel,  or  the  officer.    But 
ao  man  of  common  sense  could  siqipose  that  he  was  sta* 
tioned  there  for  any  purpose  but  that  of  seeing  and  hear- 
ing, and  of  course  actii^  acoording^to  circumstances.    He 
was  to  judge  of  the  light  that  he  saw,  and  of  the  noise  that 
he  heard,  and  to  regulate  his  eonduct  by  a  sound  discre- 
iion.     It  seems  to  me  hardly  possible  for  any  man  not  to 
believe  that  he  was  to  use  his  discretion.    I  think  he  was 
bound  to  believe  so,  and  I  am  clearly  of  opinion  that  he 
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w4t  not  justifiable  for  the  act  that  be  committed.  ^  Sure*    I8Q7. 
ly  he  mutt  have  felt  that  there  was  no  neoeasitj.  for 
firing. 

.  The  onlj  question  for  cdnnderation  is^  whether,  in  the 
ritiiatlon  in  which  he  stood,  certainly  with  an  insufficient 
gnard^  called  upon  by  theseijeant,  who  certainly  saw  moKfi 
«nd  heard  more  than  other  people  i  who  had  prepossessed 
him  With  a  story,  and  had  diade  him  believe  that  he  was 
to  see  lights  and  hear  noises;  not  being  also  acquainted  with 
the  noise  of  these  wooden  shoes  which  appears  to  have 
been  familiar  to  the  sentinel  :*— I  say»  although  it  is  impos- 
riUe  to  think  that  his  conduct  was  justifiable,  it  is  a  mat- 
ter of  consideration,  whether  all  these  circumstances  will 
or  will  not  protect  him  from  the  guilt  of  murder.  For 
example,  suppose  a  man  states,  that  he  acted  under  the 
immediate  apprehension  of  danger  to  his  own  life.  .  It 
is  not  every  thing  to  be  sure  that  a  man  seems  to 
think  danger,— not  every  idle  or  foolish  apprehension 
that  will  do ;  for  if  it  were  so^  no  such  thing  as  mur- 
der could  be  proved.  It  must  be  such  apprehension  as 
would  shake  a  man  of  ordinary  courage ;  as  if  one  maa 
held  a  pistol  to  the  head  of  another,  and  he  instantly 
put  him  to  death,  and  it  turns  out  that  the  deceased 
liad  not  a  pistol  but  something  else  in  his  hand,  the 
survivor  is  by  no  means  free  ftt>m  a  high  degree  of  guilt 
Allowance  will  doubtless  be  made  for  that  hurry  and 
trepidation,  which  his  belief  of  his.  danger  must  natural- 
ly produce,  though  certainly  he  is  guilty  of  a  great  de- 
gree of  rashness ;  and  even  though  a  man  be  in  real  dan- 
ger, but  of  a  slight  nature,  still  the  law  holds  him  as  higlu 
ly  to  blame  if  he  resort  to  extreme  measures.    They  are 
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to  fire  at  rsadoBi  totothe  stmt,  «r  iato  Asnon,  and 

death  to  feUow,  be  is  gaihj  of  uwidH,    Tk  oalj  qaes- 

tioB  in  the  present  cne  is,  whether  the  riif^aiiiaiM  of 
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stitote  that  high  oSbKre  These,  honef er,  GiaihmpBj  arc 
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anj  rules  of  law.  They  are  matters  of  ftding,  of  wUch  70Q 

are  as  weH  qualified  to  jndge  as  I  am.    If  jron  think  that, 

in  the  pannePs  sitnation,  yon  yoorsehrcs  wonU  not  aad 

eooM  not  hare  giren  the  order  to  fire,  yon  wifi  retain  a 

general  rerdict  of  gaihy ;  hot,  on  the  other  hand,  if  yoa 

are  of  opinion,  under  all  the  cireunistaaces,  that  flbe  order 

in  question  amonnts  to  nothing  more  than  a  mh  and  in* 

considerate  act,  then  yon  wiD  return  a  Terdict  of  cnlpafaie 

r,  which  by  law  you  are  now  cntided  to  do. 


The  Jury  next  day  returned  a rerdict, finding  by  aplu- 
of  rotes,  the  pannd  g^nliy  of  ca^oUe  tsaneiiii,  but, 
in  respect  of  the  imprisonment  he  had  suflfered,  recom- 
mending him  to  the  meny  of  the  Covrt 
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The  Court  then  pronounced  sentence,  ordatining  the    1807. 
pannel  to  be  imprisoned  within  the  tolbooth  of  Canon- 
gate  for  the  space  of  nine  months. 

Counsel  for  the  Crown — The  Lord  Advocate  (Col- 
quhoun),  Solicitor-General  (Boyle),  Maconochie,  8ec.  ; 
Agent,  Hugh  Warreader,  W.  S.  Counsel  for  the  pannel— 
Gillies,  Jeffrejr ;  Agents,  Messrs  Loc^hart  and  Kennedy, 
W.  S. 
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THE  TRIAL 


JAMES  HOLLAND, 

rilVATE  IX  TBK  KlIMISKILLSK   BSCIMENT  OF  DRAGOOKS, 


HIGHWAY   BOBBERY. 


12ih  December  1808. 

LoKM  JUSTICE  CLERK  (Horc) 

ABMADALE,  HERMAKD. 

1808.  ^B>  indictment  stated,  that,  upon  the  evening  of  Fri'* 
daj  the  18th  November  1808,  the  prisoner  having  over- 
taken John  Haj,  tenant  in  Duncanlaw,  while  travelling 
on  horseback,  upon  the  high  road  from  Haddington  to 
Giffbrd,  wickedlj  and  feloniously  seized  the  bridle  of  his 
horse,  and  ordered  him  to  deliver  his  monej ;  threaten- 
ing, if  he  did  not,  to  blow  his  brains  out ;  that  upon  Mr 
Haj  refusing  to  do  so,  the  prisoner  did  wickedlj  and 
feloniously  assault,  strike,  and  beat  htm  upon  the  head 
and  face,  so  that  he  fell  from  his  horse;  immediately 
after  which,  the  prisoner  forcibly  and  feloniously  seised, 
and  took  from  his  person,  a  seal  and  chain  of  a  watcb^ 
his  property,  and  robbed  him  thereof.    Moreover,  that  the 


THS    TRIAL   OF   JAM^9   HOLLAND^  8lC.  67 

^risoties,  at  the  same  tfane,  wickedly  and  feloniously  1809. 
thrust,  or  attempted  to  thrust,  his  hand  into  Mr  Hay's 
breeches  pocket,  with  the  intention  of  robbing  him; 
when  a  struggle  having  ensued,  and.  some  persons  ap- 
peared^ the  prisoner  was  secured  and  taken  into  cus- 
tody. 

The  prisoner  pleaded  Not  Guilty  ;  and  the  libel  haying, 
been  sustained  Jiy  the  Court  as  relevant  to  infer  the  pains 
of  law,  was  remitted  to  a  jury ;  upon  which  the  Counsel 
for  the  Crown  proceeded  to  adduce  evidence  in  proof  of 
the  facts. 

John  Hdyi  in  Dunfcanlaw,  stated,  That  he  was  at 
Haddington  market  on  the  18th  November  last,  and  left 
the  Bell  Inn,  in  that  place,  at  a  little  past  five  in  the 
afternoon,  in  company  with  James  Cunningham  in  Barra, 
James  Hay  in  Sheriffside,*  and  William  Simpson  in  Bed>- 
hill,  all  of  whom  were  travelling  together  on  horseback^ 
on  the  road  to  Gifford.  Soon  after  leaving  Haddington, 
James  Hay  aftd  William  Simpson  fell  behind  a  little,  in 
consequence  of  some  bustle,  near  the  town,  which  had  at- 
tracted their  notice.  The  witness  rode  on,  and  had  not 
proceeded  above  half  a  mile,  when  his  horse  was  seized 
by  the  bridle,  by  a  man  who  demanded  his  money ;  to 
which  he  answered  that  surely  the  person  must  be  in  Jest. 
Upon  this  the  demand  was  repeated  with  a  threat,  if  he 
did  not  comply,  to  blow  out  hb  brains.  He  again  said, 
that  this  could  not  be  meant  in  earnest^  when  he  immediate- 
ly received  a  blow  on  the  left  temple,*  which  brought  him 
to  the  ground ;  and  he  remembered  nothing  after  this, 
until  he  felt  himself  pulled  along  upon  his  back  to  a  sort 
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1808    of  risiDg  ground,  on  the  side  o(  the  road,  where  he  fSMmd 
his  head  among  thorns.     He  still  felt  the  hand  of  a  man 
dragging  him,  and  began  to  struggle ;  upon  which  the 
man  sprung  back,  and  put  his  hand  under  the  witnesses 
great  coat    In  a  little  time  he  put  it  farther  up,  and  the 
witness  felt  him  give  something  a  pull,  or  ^  rtig^  on  hii 
right  side,  which  he  supposed  at  the  time  was  the  button 
of  his  breeches  pocket    Upon  this,  he  seised  the  man 
bj  the  collar,*  and  found,  by  the  hardness  of  it,  that  he 
was  a  soldier.     A  struggle  then  ensued^  in  the  course  of 
which,  the  soldier  pulling  more  violently  at  the  witness, 
the  latter  got  upon  his  feet,  when  the  soldier  struck  him 
several  hard  blows,  and  endeavoured  to  throw  him  down, 
but  without  effect  at  first,  though  afterwards  he  got  his 
leg  behind  that  of  the  witness,   who  immediately  fell 
over,  and  pitched  with  his  head  upon  the  road,  the  sol- 
dier falling  above  him.     The  witness  then  laid  hdd  of 
him  with  both  his  hands,  and  kept  him  down  upon  his 
back,  in  which  situation  they  struggled  for  some  time, 
until  the  witness,  in  trying  to  get  upon  his  legs,  allowed 
t&e  soldier  to  get  fVom  under  him,  and  they  both  *rose, 
inrhen  another  scuffle  took  place ;  the  sddier  striking  the 
witness  many  severe  blows,  and  swearing  that  his  aoccnb- 
plices  would  come  up  and  butcher  him.     The  scuffle  still 
Continued  until  they  got  to  the  foot  of  the  rising  ground, 
the  witness  still  keeping  hold  of  the  soldier.    During  the 
time  that  he  was  lying  insensible,  he  heard  Mr  Cunning- 
ham^s  voice,  seemingly  at  a  great  distance,  calling  out 
murder,  and  he  still  heard  him  when  he  had  reached  the 
foot  of  the  hill.     He  then  succeeded  in  driving  the  sol- 
dier into  a  ditch,  got  above  him,  and  called  out  to  Mr 
Cunningham  to  secure  his  man.    At  this  time  be  saw  Mr 
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CiuMiHigliflBi^  and  ako  perceived  a  nan  numuig  awaj  1M6. 
from  him  across  the  park.  He  then  heard  horses^  ieet9. 
and  called  out  for  assistance,  as  a  man  had  been  attempt- 
ing to  rob  and  murder  him.  Upon  this  Mr  James  Hay 
«une  forward  and  sei^d  the  soldier.  The  witness  asked 
if  he  had  any  {Hstols,  to  which  he  answered,  that  he  had 
•nlj  a  stick.  A  cart  having  then  come  up,  thej  procur- 
ted  a  rope,  with  which  they  tied  the  prisoner's  hands,  car* 
ried  him  to  Haddington,  and  gave  information  to  the  pro- 
curator fiscal.  The  witness  then  missed  the  chain  and 
seals  of  his  watch.  The  chain  was  broken-  from  the 
watch,  the  fragments  of  the  last  link  being  found  in 
his  watch-pocket.  He  swore  to  the  person  of  the  pri- 
soner. 

Jamif  Canawyfcwi  agreed  with  the  former  witness 
as  to  leaving  Haddington  on  the  evening  of  the  '18th 
November.  After  passing  the  Nungate  toll,  he  was  at- 
tacked and  knocked  off  his  horse ;  and  being  quite  insen- 
aible,  reoellected  nothing  of  what  passed,  farther  than 
having  heard  Bfr  Hay  call  out  to  him  to  secure  Hm  Mda. 

Jbnet  Hwf  also  left  Haddington  in  company  with  the 
preceding  witnesses.  He  fell  a  little  behind,  owing  to 
something  which  had  attracted  his  notice.  Soon  after  he 
heard  Mr  John  Hay  calling  out  mKtitr.  Upon  coming 
up,  he  asnsted  in  securing  the  prisoner,  and  never  quit- 
ted him  until  he  was  in  jail.  Immediately  after  the  pri* 
soner  was  put  into  the  cart,  he  heard  Mr  Jdm  Hay  say 
he  had  lost  a  chain  and  seal  of  his  watch.  He  alto  idei|« 
tt^  the  prisoner. 


1606.       Mr  Simpmm  concmred  with  th^  precediiig  wkness  in  all 
the  paiticalars  sworn  to. 

Other  evidence  was  adduced  TeUtive  to  ceitaiB  aitides 
belonging  to  the  prisoner,  and  to  anth^Dticatea  dedantion 
emitted  bj  him,  which  stated  simpljthat  he  bad  get  lttn»- 
self  so  dmnk  at  Haddington,  that  he  recollected  nothnig 
after  tearing  it,  until  he  found  himself  upon  the  cart. 

The  prisoner,  in  hb  defence,  adduced  Captain  Allan 
and  Captain  Miller  of  the  Enniskillen  dragoons,  who 
both  concurred  in  giring  him  a  high  chacacter  for  steadi- 
ness. 

After  the  pleadings  on  both  sides  were  concluded,  the 
Lord  Justice  Clerk  addressed  the  Jurj  as  follows:—- 


This  is  a  rerj  short  case,  and  I  shall  detain  you  with 
but  few  words.  Thece  is  one  of  the  crimes  charged  in 
the  indictment,  I  mean  the  violent  assault  made  upon 
the  person  of  Mr  Hay,  with  an  intention  to  rob,  as  to 
which  I  shall  taij  little  or  nothing;  because,  if  I  ibougfat 
it  possible  for  you  to  entertain  a  doubt  upon  the  sttb|ect^ 
I  should  consider  any  thing  that  I  could  say,  as  very  un* 
necessary  indeed.  There  is  here  then  an  assault,  and 
an  atrocious  assault,  upon  the  person  of  Mr  Hay»  with 
an  intention  to  rob,  proved  beymid  the  possibility  of 
a  doubt ;  and  as  to  there  being  only  one  evidence,  what 
other  evidence  can  you  have  P  The  person  him«df  sweari 
that  his  horse  was  stopped  by  the  bridle,  and  his  mo* 
ney  demanded.     When  he  said,    thai  surely  ikiM  was 
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funml  injcHy  the  answer  was  a  repetition  of  the  demand,    ]806. 
with  a  threat  to  blow  out  his  brains,  in  case  he  refused 
compliance.    Therefore  there  b  no  doubt  as  to  the  pri- 
soner's intentions,  which  were  explicitly  declared  at  the 
*time,  and  followed  out  by  every  means  in  his  power. 
'Whether'  Mr  Cunningham  heard  the^e  words  or  not,  is 
extremely  immaterial ;  and  Mr. Cunningham  gave  a  good 
reason  for  not  hearing  him.    He  was  himself  driven  from 
his  horse,  and  became  insensible  from  the  blow  which  he 
had  received,  although,  in  the  confusion,  he  had  in  fact 
fought  a  pretty  stout  battle,  without  knowing  that  he  had 
done  so.     That  you  are  thus  bound  in  duty  and  con^ 
science,  to  find  the  prisoner  guilty  of  an  assault,  with  ap 
intention  to  rob,  there  can  be  no  doubt     It  is  another 
•question.  Whether  you  are  to  go  a  step  farther,  aitd  find 
that  there  was  here  an  actual  robbery.    Bobbery,  you 
must  observe,  Gentlemen,  does  not  consist  in  any  degree 
in  the  value  of  the  thing  stolen.    When  a  person  assaults 
another  with  an  intention  to  rob,  it  is  of  no  consequence 
what  be  the  booty  which  he  actually  acquires.     That  de- 
pends upon  a  variety  of  circumstances,  upon  the  value  of 
the  pr<^>erty  he  may  have  about  him  at  the  time,*— whether 
he  deliver  the  whole  of  it  or  not^— whether  violence  be 
.  used— whether  the  prboner  be  lucky  enough  to  secrete  part 
of  it;  and  a  number  of  other  particulars :  but  the  robbery 
is  committed  by  the  assault  and  the  thing  taken ;   and  so 
far  it  would  have  been  more  correct  for  the  learned  author 
who  has  been  quoted,  (Mr  Hume)  in  place  of  saying,  that 
the   robbery   is  complete  when  the  thing  passes   intp 
the  possession  of  the  robber,  to  si^  that  it  is  so  whep 
the  thing  is  fairly  taken  from  the  person  robbed.    Wh^t 
]>ecomes  of  it  afterwards,  whether  the  thief  secures  )t 
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1806L  UflMelf^  wfaether  he  inps  to  from  hiin  en  -flbe  ggr^nzini 
Bflj,  whether  he  retwn  it  to  the  penoo  fobbed^  is  o 
no  ooBsequCTce,  prorided  he  has  once  actually  takec^  Jt 
Therefore,  the  case  oooses  merely  to  this  aarrow  qoosCiou 
ppon  the  firooff  whether  yaa  are  mtisfied  in  pcMsat  <^* 
fact,  that  the  prisoner  did,  or  Ad  not,  by  Tiolenee,  t&ke 
from  Ifr  Hay  his  waldi  chain  mid  seal 

There  is  here  one  eircmnstance  extremriy  material  to 
the  robbeiy,  I  mean  die  prisoner's  intentions^  irtiidi  are 
not  left  to  he  coUeded  from  the  testimony  rfothcra.     The 
act  was  not  attempted  in  silence,  it  was  not  attempted  on- 
tB  the  intention  had  been  declared,  and  the  purpose  fuHj 
spoken  out  by  himself.    He*  demands  the  money  of  Mr 
Hay,  with  an  oath  and  threat  to  blow  his  brains  oat ;  «ff 
that  you  have  here  his  intentions  from  his  own  month. 
I  can  well  conceive,  that  Mr  Hay  might  have  hst  fto^ 
perty  without  being  robbed ;  for  example,  if  hit  luit  had 
fallen  off  and  oerer  been  seen  again,  it  would  hate  been  a 
fair  argument  that  it  had  fdka  off  in  the  scuflie  by  aeddcDt, 
and  the  presumption  would  no  doubt  have  been  tothst  rf- 
feet;  or,  in  the  present  case,  if  this  attempt  to  rob,  or  actasl 
robbery  had  been  committed  when  Mr  Hay  was  lying  iasea* 
nble  on  the  ground,  and  knew  nothing  of  what  was  goingiw* 
ward,  although  he  afterwards  found  himself  engaged  b  a 
Tiolent  scuffle  with  the  prisoner ;  there  at  least  might  be 
aome  room  to  argue  that  his  chain  had  fallen  from  him,  or 
had  been  torn  itway  by  accident,  without  any  intentimi  to 
rob.  But  that  is  not  the  fact,  as  sworn  to  in.tlieendenee; 
and  it  is  sworn  to  in  such  a  manner,  that  you  cannot  disbe- 
licTe  it  Mr  Hay  tells  you,  that  after  being  knocked  down, 
the  first  cireumstmice  that  he  recollects,  was  hb  finding  Mm-         \ 
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f^  ^df  mtmng  along  upon  tlie  road.    Then  upon  recovering   1^0^ 


'  liis  senses,  he  found  bimself  conreyed  by  the  shoulder^ 
^  and  his  head  lying  among  thorns.    He  then  describes  the 
'^^   struggle ;  in  the  course  of  which,  he  positivdy  swears  that 
*    .the  prisoner's  hand  was  under  his  great  coat,  and  that  ia 
^    a  short  time  he  distinctly  fdt  a  violent  pidl  or  rug  at  the 
upper  part  of  his  breeches ;  after  *  which,  he  felt  the  pri- 
soner attempting  to  put  his  band  in  his  pocket.    On  find- 
^'*'      iog  himself  pretty  wdl  recovered  in  point  of  strength  and 
^ '      qxrits,  be  then  laid  Md  of  the  prisoner,  and  never  afler- 
^  -       wards  quitted  him.     He  swore  that  he  fdt  the  puB  at  his 
^^'       right  side,  and  «  very  little  time  afterwards,  thefirsttimetfaat 
"-         he  had  any  occasion  to  observe  the  fact,  he  found  his  seal 
'''         and  hb  chain  gone.    He  himscSf  did  not  recollect  that  he 
bad  missed  it ;  but  the  other  Mi^  Hay  swears,  that  at  the 
time  tbe  prisoner  was  put  upon  Uie  cart,  Mr  John  Hay 
exclaimed,  that  be  had  lost  his  seal,  and  he  could  not 
have  mhsed  it  before.    At  any  rate.  In  the  oonfusion  in 
which  Mr  John  Hay  must  have  been,  both  in  mind  and  body 
at  the  time,  it  is  natural  enough  that  he  diouid  have  for- 
got such  a  drcumstance  as  thb,  and  he  could  only  swear 
with  propriety  to  such  facts  as  he  recollected.    But  the 
matter  is  dear  upon  the  other  evidence ;  and  it  therefore 
appears  that  Mr  Hay  missed  his  chain  the  first  moment  that 
he  looked  for  it.    Whether  this  was  obseired  by  the  other 
witnesses  is  <^  no  cossequenee,  as  they  might  be  otherways 
employed.  But  Mr  James  Hay  is  positive  to  the  fact,  and  he 
is  the  more  to  be  credited,  because  he  is  very  accurate  as  to 
the  other  things  that  weore  looked  far,  whidi  he  says  were 
not  found  at  the  time,  but  only  when  they  went  back  to 
the  seareh..    Now  the  case  just  comes  to  be  a  question  as 
to  the  inference  which  you  are  to  draw  from  the  eridenc^ 
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^^^  before  you.    The  assault  is  proved  with  the  declared  if»* 
lention  to  rob,  followed  out  with  repeated  attempts  to  get 
into  the  pocket,  and  a  violent  pull  made  on  the  right  side. 
How  could  Mr  Haj  know  what  it  was  made  at?   The 
chain  communicates  no  feeling  to  the  person,  and  vplie- 
ther  the  chain  or  the  pocket  was  pulled  upon  tUs  occa- 
sion, how  is  it  possible  to  say  with  certainty  ?  All  that  can 
be  said  is,  that  he  felt  a  pull  at  the  pocket,  or  near  it ; 
und  the  fair  conclusion  is,  that  he  lost  the  thing  the  mo- 
ment the  pull  was  made.     The  evidence  would  have  been 
more  complete  if  the  chain  had  been  found  upon  the  pri* 
soner*s  person.     There  would  then  have  been  no  doubt. 
But  in  the  circumstances  of  this  case,  the  prisoner  must 
have  been  more  than  an  idiot  if  he  had  allowed  this  chaia 
to  be  found  upon  him  when  he  had  so  many  opportunities 
of  disposing  of  it  in  the  course  of  a  long  struggle,  life 
against  Kfe,  which  he  had  with  Mr  Hay,  assisted  by  the 
darkness  of  the  night,  and  having  before  his  eyes  almost 
the  certainty  of  apprehension.    The  whole  case  lies  there^ 
-and  the  pdsoner^s  guilt  depends  upon  the  conclusion  you 
are  to  draw  from  these  circumstances.   For  as  to  the  other 
matters  rdative  to  the  great  coat,  the  bludgeon,  and  the 
cap,  these  are  really  of  little  consequence ;  the  prisoner 
'was  seized  upon  the  qx)t,  and  his  person  has  been  su& 
'  ciently  identified ;  a  pull  or  rug  was  made  at  Mr  Hay'^s 
;right  side;  Mr  Hay  missed  the  chain  and  seal  of  his 
watch,  and  you  are  to  consider  whether  it  was  this  pull 
or  rug  which  took  away  the  chain  and  seal.     If  you  can- 
.not  connect  these  two  circumstances  together,  you  cannot 
convict  the  prisoner  of  the  robbery ;  but,  on  the  other 
hand,  if  you  can,  you  must  convict  him,  whatever  became 
of  the  chain  afterwfbrjs.    If  you  have  any  doubt,  you  wUt 
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lean  to  the  side  of  mercy.  With  regard  to  the  other  1808. 
crime,  it  is  not  possible  to  hesitate.  The  form,  therefore, 
of  your  verdict,  if  you  are' satisfied  t^at  the  robbery  was 
committed,  should  be  a  general  verdict  of  guilty.  But  if 
not,  and  if  you  are  satisfied  that  the  other  charge  is  made 
out,  you  should  find  not  guilty  of  the  robbery,  but  guilty 
oT  the  violent  assault,  as  libelled,  with  intention  to  rob. 
On  the  whole,  I  shall  leave  the  matter  to  your  own  com- 
mon sense,  under  ihe  influence  of  the  oaths  which  yon 
have  taken. 

The  Jjory  returned  a  verdict,  finding  the  pnponer  not 
guilty  of  the  robbery,  but  guilty  of  the  assault,  as  libel- 
led, with  an  intention  to  rob. 

« 

The  Court  then  pronounced  sentence,  ordaining  the 
prisoner  to  be  transported  to  Botany  Bay  for  life. 

Counsel  for  the  Crown— The  Lord  Advocate,  the  Soli* 
citor-Genera}^  and  Alexander  Maconochie;  Esq. ;  Agent, 
Hugh  Warrender,  W.  S.  Counsel  for  the  prisoner^-Jamet 
Wilson  and  Dunca^  Mathieson,  Esc^rs. ;  Ag^nt,  Jam«i 
]^«CDok. 
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JOHN  ftWNTYRE,  SHOEMAKER  IN  EDINBURGH  ; 

ANDREW    STEWART,    TAYLpR   THERE  ;     AND 
RORERT  STEWART,  ROOlUItiDER  THERE  ; 


VOB. 


HOUSEBREAKING  AND  THEFT. 


l&h  January  18Q9. 

7RS6INT, 
LoKos  JUSTICE  CLERK  (Hon.) 

HERMAND,  CfTLLE^. 

1809.  X HE  indictment  charged  all  and  eacb,  or  one  or  other  of 
the  prisoners,  as  guilty,  actors,  or  art  and  part,  of  the 
crime  of  theft,  aggravated  by  housebreaking.  In  so 
far  as  upon  the  night  of  Tuesday  the  ist  of  Notrem- 
ber  1808,  they  did  forcibly  and  feloniously  break  iato, 
and  enter  the  workshop  or  warehouse  of  Peter  More,  cali- 
co-glazier in  Edinburgh,  situated  in  Skinner^s  Close,  in  the 
parish  of  Tron  Church,  and  did  from  thence  felomousiysteal^ 
and  theftuously  take  away  nineteen  pieces  of  iHiite  cotton 
doth,  each  piece  consisting  of  about  from  84  to  89  yards, 
fjH  the  property  of  Samuel  Somenrille  and  CompaDy,  mer? 


dumto  in  Edinbiirgb ;.  nine  pieces  of  white  calico  doth,  1809. 
each  piece  eomisting  of  about  89  jards,  the  property  of 
ArefaibaM  Gilcbriat  and  CSompanj,  mensIiaBts  in  Edin^ 
burgh ;  two  pieces  of  furniture  prints,  each  piece  contaii^ 
ing  about  2S  7ards»  also  the  property  of  the  said  ArcUU 
bald  Gikhrist  and  Company ;  two  greai  coTering  cloths, 
a  bUick  coat,  a  Uack  silk  vest,  and  a  pair  of  black  cloth 
breeches,  a  hat,  and  three  linen  shirts.  At  least  the 
warehouse  of  Peter  More  was  forcibly  and  fdoniously 
broken  into  and  entered,  and  the  articles  above  enumerat- 
ed  wickedly  and  feloniously  stolen,  and  theftuously  taken 
away ;  and  the  said  John  M^Intyre,  Andrew  Stewart,  and 
Robert  Stewart,  were  all  and  each,  or  one  or  other  of 
them,  guilty  of  the  said  crime,  agi^vated  as  aforesaid, 
and  therefoi^  ought  to  be  punished  with  the  pains  of  law. 

The  prisoners  having  pleaded  Not  GUfty,  the  prose- 
cutor proceeded  to  substantiate  the  diarge  by  evidence. 

Peter  Mare^  glaaier  in  Edinburgh,  stated.  That  he  is  in 
the  practice  of  taking  in  goods  to  be  glazed;  for  which 
purpose,  about  the  end  of  October  last,  he  received  from 
Samuel  Somerville  and  Company,  27  pieces  of  white  cali- 
co, 3  pieces  o£  which  contained  24  yards,  and  the  re- 
mainder S8  yards  each,  together  with  18  pieces  of  white 
calicos  from  Gilchrist  and  Cimipany , .  merchants  in  Edin- 
burgh, containing  about  88  yards  each,  and  18  pieces  of 
printed  furniture  about  the  same  length,  all  which  were 
placed  in  his  shop,  in  order  to  be  dressed.  On  the  morn- 
ing of  the  Wednesday  preceding  the  fast  day  in  Novem^- 
ber  1806,  he  was  told  i>y  one  of  his  servants  that  his  shop 
had  been  broken  into,  and  on  going  down  he  found  the 
shutter  of  one  of  the  windows  forced  opoi  by  breaking  the 
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1609.  iron  bolt.    This  window,  as  well  as  the  door,  had  been  pro-> 
perly  locked  and  secured  the  preceding  erening.    Thirty 
pieces  of  calico  were  carried  away,  of  wbich  19  pieces  €isf 
white  calico  belonged  to  Somenrille  and  CompBMj ;  and 
nine  of  the  same  kind,  together  with  two  pieces  of  printed 
furniture,  to  Gilchrist  and  Cotafmnj.  He  missed  also  twi> 
green  cloths  for  covering  the  goods,  and  a  black  coat,  silk 
▼est,  black  breeches,  and  hat,  belonging  to  James  More, 
which  were  deposited  in  an  open  trunk  in  his  shop.     The 
first  time  he  heard  of  these  goods  was  on  the  Friday  follow- 
ing, when  a  Mr  Ramsay,  a  slater,  told  him  he  beHeved  he 
would  be  able  to  discover  where  they  were  to  be  found,  by 
means  of  a  Mrs  Thorn,  in  the  Cowgate,  who  had  been  ask- 
ed to  buy  some  such  cloth  lately.   After  some  dtflicnlty,  Mr 
More  found  Mrs  Thorn,  who  went  with  him  to  a  house  in 
BladLfriar^'s  Wynd,  where  he  found,  concealed  in  a  bed,  a 
large  quantity  of  goods,  which,  upon  examination,  proved 
to  be  his  own.    These  goods  he  immediately  di^tched  to 
the  Council-Chamber  by  several  porters,  attended  by  one 
or  two  of  the  town-officers.    He  was  examined  there  him- 
self, upon  which  occasion  he  again  looked  particularly  at 
the  goods,  and  was  satisfied  they  were  his  property.    Cer- 
tain goods  were  shewn  him  in  Court,  which  he  vras  cer- 
tain were  the  same  that  he  had  deposited  in  his  shop,  and 
had  afterwards  seen  in  the  house  in  Bladcfriar's  Wyiid, 
having  not  only  the  jmarks  put  upon  them  by  Somerville 
and  Company,  but  likewi^  a  private  mark  of  his  own  put 
on  when  he  first  recognised  them.     Twenty  five  pieces 
were  found  in  all,  of  which  twenty-four  were  white  calico^ 
and  one  printed  furniture. 

Archibald  Gikhrui,  a  partner  of  the  Company  of  Gil- 
christ and  Company,  stated.  That  they  have  been  in  the 
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babii  of  emplojring  Mr  More  in  tbe  glaEing  of  calicos,  and  1809. 
in  particular  that  they  sent  him  in  October  last,  nine 
pieces  of  white  calico,  and  two  pieces  of  printed  furniture. 
On  seeing  certain  goods  in  Court,  he  stated  these  to  be 
the  property  of  Gilchrist  and  Company,  from  knowing 
the  mark  upon  them,  and  indeed  from  knowing  the  goods. 


WUUam  GilchriH  coriDhorated  the  preceding  witness,* 
excq>t  as  to  one  piece  of  the  goods  from  whkh  the  pri- 
vate mark  had  been  cut  off,  and  which  he  thought  a  litUe 
finer  than  the  others,  though  the  difference  was  scarcely 
perceptible. 

Samiid  SamervSkf  merchant  in  Edinburgh,  stated.  Thai 
the  Company  of  Samuel  Somerville  and  Company  waa 
in  the  habit  of  employing  Peter  More  to  glaze  cloth, 
for  which  purpose,  in  October  last,  they  sent  him  27 
pieces,  which  had  their  private  mark  upon  them.  Ha 
was  afterwards  called  upon  to  look  at  some  goods  in  the 
Council-Chamber,  which,  upon  examination,  he  knew  to 
be  his.    These  goods  he  now  identified. 

Margar^  if^Donald  proved  the  fact  of  a  house  having 
been  hired  by  the  prisoners  from  her  in  Skinner^s  Close, 
to  which  the  whole  three  occasionally  resorted;  and  in 
particular  she  remembered  of  seeing  the  whole  of  the  pri* 
soners  together  in  the  house,  and  a  quantity  of  goods  ly- 
ing on  the  floor  of  a  closet  adjoining  to  the  room*  Tbe 
access  to  the  house  was  by  a  passage  which  led  to  that  of 
other  families. 

Ann  Thorn,  broker.  College  Wynd,  stated.  That  on 
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18W.  a  Vnimf  evwiing  in  Norcmber  lail,  ia  Ike  Sttcnfiieiit 
week,.  Andrew  Slewarl,  one  o(  tbe  prkeiiefi^  came  and 
offered  her  dollr  for  aale>  wUch  M  liid  wae  Ijring  in  a 
bouie  al  todK  distance.  Ske  aeeeitf  ngly  aceompanied 
him  to  a  hooee  in  Bieskfnarli  wnd»  where  die  CmumI  all 
the  prisonere  togetheiv  with  M^InAjre^a  wife  and  a  young 
child.  She  was  then  told  by  Sobeit  Stewart^  that  the 
doth  which  he  aaid  they  had  taken  fiMun  the  celender- 
honse  beloiq;ing to  Mr  More^  was  inan  alining  mp^rt* 
meat.  The  next  day,  betwizt  tksee  and  four  in  the  after* 
nomi,  having  pserioasly  told  Mr  Ramsay,  the  dater,  of 
her  intention,  she  went  to  M^Intyre'a  house,  where  she 
found  Robert  Stewart,  who  again  asked,  if  she  would  buy 
a  web  of  doth ;  M^Intyre  and  Amknaw  Stewart  then  pro- 
ceeded with  her  to  the  house  in  BiadBfriarls  Wynd,  where 
she  saw  white  calicos  and  fNrinted  furaiture  lying  in  a 
heap  on  the  ground.  M^Intyre  informed  her,  that  they 
were  divided  in  three  shares,  and  havii^. selected  one 
piece  from  his  own  share,  he  sold  it  to  her  for  thirteen 
shillings,  which  she  paid  to  him.  This  piece  she  non- 
identified.  While  in  this  nMNn,  one  of  the  priwmers  com- 
plained of  a  piece  of  the  goods  baring  been  taken  awa>% 
for  wkich  reason,  he  said  Robert  Stewart  ought  not  to  be 
again  entrusted  with  the  key.  She  also  heard  M^Intyre 
say,  that  the  goods  were  first  in  his  house,  and  express 
great  terror  until  they  were  remored. 

Janet  Christie's  endenoe  related  to  an  af^cation  whicb 
had  been  made  to  her  by  Robert  Stewart,  to  get  some  of 
the  cloth  made  into  shirts.  Her  daughter  having  under- 
taken to  do  this,  was  furnished  with  a  piece  of  cloth, 
measuring  21  yards,  which  was  cut;  but  before  it\!Ou!<l 
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he  nittde  Into  shirts,  it  was^  by  desire  of  Archibald  Camp-  V609. 
bell,  town^fficer,  taken  to  the  Couneil^JhftnAer.     Thisr 
cloth  she  identified. 

JfekAaU  Cempbelf^  toWiHoflleer,  stated,  That  in  conse* 
quence  of  informattoa  of  the  housebreiiking,  and  tho 
discorery  of  the  gnods  in  the  house  in  Blaekfriar^s  Wynd, 
he  went  tbHher  aceompanied  by  two  constables,  and 
seised  a  hurge  quantity  of  gobdsj  which  he  imtnedhitely 
sent  to  the  ConnciMTImmber.  He  then  proceeded  to 
M^Intyre's  house,  where  he  apprehended  the  two  9t€^^ 
arts,  and  not  suspecting  M'lntyre,  he  dispatched  him  tot 
the  guard,  but,  on  his  return,  he  judged  it  proper  to  ap- 
prehend him  also*  The  goods  were  made  up  into  *  seaU 
ed  parcels  at  the  Council^hamber. 

JVa/Sfty  CampbeU  corroborated  the  stdlbiteent  of  the  pre- 
<ieding  witness. 

Jtmea  Jiboef,  one  of  the  town-officers,  slated,  That  on 
searching  M^Intyre^s  hotise^  he  fiHind  a  black  coat^^-^ 
which  he  now  identified* 

• 

John  McLean  stated,  his  havihg  lodged  with  a  James 
More,  who.received  a  trunk  with  dothes^  which  were  sent, 
in  harvest  last,  to  Mr  Peter  MoreV  where  he  worked* 
He  saw  James  More  wearing  a  black  coat,  which  he  a& 
terwards  saw  in  the  Council-<?hamber ;-— and  on  being 
shewn  a  black  coat  in  Couftj  he  swore  tlial  it  was  the 
same. 

The  prisoners^  declarations  were  then  read.*-^Iii  tkeit 

/ 
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1609«  first  decUmtions^  the  two  Stewarts  denied  tlie  least  know- 
ledge of  the  ciFcumstances  prored  by  the  evidence ;  but 
in  their  second  declarations,  they  confessed,  that,  after 
concerting  the  housebreaking,  they  had  forced  open  the 
shutter  of  one  of  the  windows  of  Mr  Morels  wsrehouse^ 
and  afterwards  opened  a  back*door,  through  whidi  they, 
had  carried  off  the  goods.  They  deposited  them  in  M^In- 
tyre^s  house,  who  came  out  of  bed  to  receive  them,  and 
afterwards  returned  with  them  to  the  warehouse,  and  car. 
ried  off  an  additional  quantity,  which  was  lodged  in  the 
house  in  Blackfriar^s  Wynd,  by  the  wives  of  two  of  the 
prisoners^ 

M*Int3rre»  in  both  his  dedarations,  denied  the  least 
share  in  the  crinie ;  asserting  that  he  was  quite  intoxicate 
ed  during  the  night  on  which  it  was  said  to  have  been 
commited,  and  diAnot  recollect  whether  he  left  his  house 
with  the  Stewarts  or  not ;  but  he  confessed  having  seen 
several  bundles  of  white  goods  laid  down  upon  the  floor 
of  his  house  that  nighty  as  to  which  he  asked  the  Stewarts 
where  they  had  got  them ;  and  on  their  stating  that  they 
had  tfJ^en  them  from  Morels,  he  answered,  that  he  feared 
it  would  be  a  bad  job  for  thenu 


These  dedications  were  authenticated  in  the  usual 
manner ;  and  thus  closed  the  evidence  for  the  prosecu- 
tion. The  prisoner,  M^Intyrs,  adduced  one  witness  to 
oharact^,  and  produced  a  certificate  of  his  good  bekavi* 
our,  while  a  fifer  in  the  1st  regiment  of  Sqyal  j£dia« 
burgh  Volunteers. 

The  Loto  AnvocAvn  then  addressed  the  Jury  for  the 
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X}nnra,  and  Mr  Jaumm  Mmcrbi^f  on  the  part  of  ihe   1809. 
prtflonen. 

In  acldresflia^  the  ^uiy,  for  the  prisoners,  Mr  Moncreiff 
urged  a  defence  in  law,  arising  from  the  mxide  in  which 
the  crime  was  charged  in  the  indictment.  The  minor 
proposition  stated^  that  the  prisoners  were  <  gniltj  aetory, 
*  or  art  and  pmrij  of  th6  crime  of  theft,  aggniTated  bj 
housebreaking ;  and  then  proceeded  to  detail  the  whole 
circumstances  under  which  the  crime  was  said  to  be  comv 
mitted,  after  which  followed  the  general  clause,  purport- 
ing that/  at  leMt  time  and  phice. foresaid,^  the  workshop 
or  warehouse  in  question  was  felonbuisly  broken  into, 
irom  which  the  goods  enumerated  were  stolen ;.  and  that 
the  prisoners  <  wcreguU^afiktMoid  crime  aggrawiUd  as 
4ifore9aidi 

According  to  the  former  practice  of  our  erimiifat'  law; 
the  prosecutor  was  in  the  use  of  libelling  the  matter  of 
his  accusation  much  at  large,  with  a  full  detail  of  the  priJ^ 
soner^s  concern  in  the  story,  and  of  the  circumstances 
which  seemed  to  involte  him  in  guilt.  The  success'  of 
the  charge  depended  upon  hn  establishing  this  series  of 
particulars ;  for  if  the  proof  ended  in  a  different  train  of 
facts,  however  conclusive  of  the  prisoner^'  gnHt,  or  sh^w* 
ed  htm  to  have  a  different,  though  equally  crimidal  con* 
nection  with  the  sul^eet  of  the  charge,  the  libel  was  not 
established;  and  the  jury  had  no  alfematite  but  to  returt^ 
n  verdict  in  the  prisoner's  firvoor. 

* 

To  correct  this  evil  the  act  1592  c.  153  wiU  passed^, 
"^bSch  provided^  that  in  all  criminal  libels  it  shall  be  ^ 
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1809.  nleranl  charge,  tliat  tfat  priMmen  are  ait  and  part  of  Uii 
crimes  libelled ;  and  firom  the  date  of  this  act  it  became 
customary  for  the  public  proseeutor,  after  detailing  the 
whole  matter  of  hia  aocnsataon  in  the  minor  proposition 
BB  tbnaerljf  to  add  soch  a  general  clause  as  the  one  in  the 
ttbore  indictment,  beginning  with  'at  least  time  and  place 
foresaid,^  the  prisoners  were  gnilty  actors,  or  art  and 
part ;  which  cause  alone  enaUed  him  to  prore  his  chai^ge 
bj  presumptive  evidence^  or  bjr  some  other  train  of  cir* 
cumstancss  than  the  one  rebted  in  the  libel. 

To  this  clause,  in  the  present  case,  however,  it  was 
objected,  that  it  did  not  charge  the  prisoners  as  guiltj 
actors,  or  art  and  part,«-4i  charge  indispensible  to  the 
ndmission  of  indiveet  proof,r-but  simply  accused  them 
of  *  the  said  crime,  aggravated  as  aforesaid  ;*  that  is,  theft 
aggravated  by  housebreaking,  without  saying  a  word  of 
the  charge  of  art  and  part,  the  Tery  condition  on  whick 
the  prosecutor  was  entitled  to  the  aid  of  presumptiTe  eri- 
dence. 

i 

The  [rieadings  being  condnded,  the  Loan  JvsrtcB 
CiiBan  addressed  the  Jifty  as  (Moms  i 

•B1ITLBMB1I   OP  TBS   JVAV, 

This  is  a  case  in  which  I  shall  detain  you  very  shortly, 
and  shall  confine  myself  to  those  pmnts  of  law  which  have 
jbeen  insisted  in  by  the  counsel  for  the  prisoners.  The 
crime  of  which  these  men  are  accused  is  the  crime  of 
theft,  aggravated  by  housebreaking ;  which,  by  the  law 
of  this  country,  infiers  c^iital  punishment  They  are 
chai|;ed  with  this  crime  in  the  f<rflowing  mttsncr:  «  Yei 
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f  true  it  b  and  of  verity,  that  yoo  the  said  John  M^Intyre,  1809, 
<  Andrew  Stewart,  and  Robert  Stewart,  are  all  and  each 
'  of  you,  or  one  or  other  of  you,  guilty  actors,  or  art 
'  and  part,  of  the  said  crime,  aggravated  as  aforesaid^ 
That  is  the  charge ;  not  that  they,  are  guilty  merely  of 
the  crime  in  general,  and  in  the  specific  manner  detailed 
jn  the  indictment,  but  that  they  are  guilty  aetors,  or  art 
and  part  That  is  the  charge ;  and  it  is  the  charge  re* 
quired  by  the  act  of  Parliament  which  has  been  alluded 
to.  That  act  was  introduced,  in  order  to  guard  against 
what  had  been  found  to  be  an  evil  in  the  old  practice  of 
drawing  indictments,  which  were  much  more  detailed  for* 
merly  than  they  are  now. 

It  was  held,  that  if  the  public  prosecutor  did  not  suc- 
ceed in  proving  the  whole  train  of  circumstances  stated  in 
the  indictment,  the  jury  could  not  convict  the  prisoners. 
This  was  felt  to  be  a  great  evil,  since,  in  a  long  and  mi- 
nute statement,  it  was  very  often  found,  that  a  few  parti- 
culars were  not  reached  by  the  evidence ;  and  therefcn^ 
the  act  was  passed,  which  declared  it  sufficient  for  the 
public  prosecutor  to  set  forth  in  his  indictment,  that  the 
pannels  were  guilty  actors,  or  art  and  part;  not  tying 
himself  down  to  prove  the  whole  specific  detail  of  the 
facts,  but  simply  that  the  pannels  were  special  actors  of 
the  crime,  or  art  and  part ;  that  is,  accessory  to  it  by  par« 
ticipating  in  it,  or  giving  assistance  either  before  or  after 
the  commission.  But  there  is  nothing  in  the  act  which 
says  in  what  part  of  the  indictment  this  charge  shall  be 
brought  forward.  It  is  usual  indeed  to  state  it  in  that 
part  of  the  indictment  mentioned  by  the  prisoners^  counsel  \ 
but)  if  not  stated  in  the  first  part,  it  must  come  in  the  last 
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1809.  part, — ^in  the  claose  beginning  with  *  at  least."*  But  if  il 
be  stated  in  the  first  part  of  the  indictment  as  accompany- 
ing the  direct  charge,  it  is  unnecessary  to  repeat  it  in  the 
latter  part.  They  are  charged  in  direct  terms  with  ibe 
crime  of  theft,  aggravated  by  housebreaking ;  and,  there* 
fore,  I  hold  that  there  cannot  be  the  least  doubt,  that  this 
contains  a  relevant  charge  of  being  the  actual  perpetrators^ 
or  guilty  actors,  or  art  and  part. 

I  shall  now  state  a  few  observations  upon  what  it  is  in 
law  that  constitutes  a  charge  of  art  and  part,  and  on  the 
degree  and  kind  of  evidence  on  which  juries  are  entitled 
to  find  a  verdict  of  guilty  as  actors,  or  art  and  part  of  any 
crime ;  and  I  shall  begin  with  the  last. 

From  the  nature  of  crimes  of  this  sort,  and  the  secrecy 
With  which  they  are  generally  committed,  it  is  almost  inri- 
possible  to  have  direct  evidence  of  the  fact.  It  is  only 
from  collateral  circumstances  ;  from  the  pannePs  being 
seen  near  the  place ;  apprehended  in  a  particular  situation 
afterwards ;  from  having  the  goods  found  in  his  posses- 
sion, and  from  combining  all  these  facts  together,  that 
the  inference  arises  of  his  being  a  guilty  actor,  or  art  and 
part.  Even  in  the  crime  which,  of  all  others,  admits 
inost  of  direct  evidence,  a  robbery  against  the  pers<$n, 
where  he  who  is  robbed  can  generally  swear  to  the  assail- 
ant, we  have  yet,  in  some  instances,  found  it  impossible  to 
identify  the  robber,  although,  from  other  circumstances, 
BO  doubt  remained  that  he  was  the  maii.  He  may  have 
idisguised  himself;  the  man,  from  being  instantaneously 
knocked  down,  may  have  become  insensible ;  and  yet  ia 
4uch  cases,  upon  presumptive  evidence,  the  prisoner  ha& 
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heen  found  actually  guilty.  Still  more  must  this  be  the  1809. 
case  in  the  crime  of  housebreaking ;  for  unless  the  prison* 
er  be  caught  in  the  act»  or  impeached  by  his  accomplices, 
his  guilt  can  only  be  inferred  from  circumstances.  But 
where  it  has  been  proved  that  a  house  has  been  broken, 
as  is  clearly  established  in  the  present  case,  with  respect  to 
the  shop  of  Mr  More ;  where  you  find  persons  apprehended 
and  accused  in  suspicious  circumstances ;  where  you  see 
them  hiring  rooms  not  for  the  purpose  of  habitation,  and 
those  rooms  containing  concealments,  in  which  the  goods 
are  actually  discorered ;  these  are  the  collateral  circum* 
stances  from  which  alone  the  crime  can  be  made  out 

I  shall  now  make  a  few  observations  upon  what  consti- 
tutes the  crime  of  art  and  part  of  housebreaking,  as  dis- 
tinguished from  the  crime  of  reset  of  theil.  No  doubt  it 
is  possible  that,  in  the  present  case,  M^Intyre  may  have 
been  guilty  of  receiving  the  goods,  knowing  them  to 
be  stolen,  and  yet  not  guilty  of  the  charge  of  art  and 
part  of  the  theft ;  and  if  that  be  the  case,  he  must  be  ao* 
quitted.  The  only  charge  against  him  is  theft,  aggravate 
ed  by  housebreaking,  actor,  .pr  art  and  part. 

Now,  supposing  M'Intyre  not  present  with  the  Stew* 
arts  at  the  shop,  where  b  the  difference  between  his  pos^ 
session  of  the  goods,  knowing  them  to  be  stolen,  and  the 
charge  of  guilty  as  art  and  part  P  The  distinction  liea 
here ;  that  a  person  only  guilty  of  receiving  the  goods 
knowing  them  to  be  stolen,  can  have  no  participation  in 
the  actual  crime,  which  must  have  been  committed  by 
the  actors  without  his  knowledge.  Their  guilt  must  bo 
complete  before  his  can  begin.    They  steal  the  goods ;  hn 
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1H09» '  recfeiTck  them,  knoving  tbera  to  Be  stolen ;  and  that  is  hi) 
first  cQDnectioD  either  witli  the  crime  or  the  goods. 

On  the  other  hand*  if  a  person  is  privj  to  the  critne,  ar 
is  in  the  knowledge  that  it  is  to  be  committed,  or  ha» 
concerted  the  conmiissioD  <rf*  it ;  if  he  stands  bj  to  give, 
others  assistance,  or  to  warn  them  of*  danger,  or  remains 
at  home  to  receive  the  goods ;  all  this  amounts  to  the 
guilt  of  an  accessory,  or  art  and  part  of  the  theft,  or  the 
housebreaking,  because  he  is  a  participator  in  the  ooncoc^ 
tioD  of  the  crime,  and  even-  in  the  commission  of  it*     A 
person  standing  guard  while  the  crime  is  committed  bjr 
others,  giving  them  notice  to  escape,  having  the  goods 
handed  over  to  him,  or  interfering  with  them  in  anj  way, 
directly  or  indirectly,  is  guilty  of  the  charge  of  art  and  part. 
Now  what  is  the  case  of  M^Intyre?    He  sluires  in  the 
crime  as  it  goes  along;  he  is  taking  part  with  the  criminals, 
and  receiving  a  portion  of  the  goods ;  not  by  purchase     ■ 
not  in  a  friendly  manner  to  conceal  the  theft,  but  as  one 
thief  receives  bis  share  of  the  common  booty.     A  man  is 
guilty  art  and  part  of  housebreaking,  even  though  be  did 
not  enter  the  bouse  hinjiself.     I  am  sure  we  must  all  know 
cases  of  this  sort.     I  remember  one  in  which  I  vus  very 
early  counsel  for  two  people  of  the  name  of  Gordon,  as  to 
one  of  whom  the  only  evidence  was,  that  he  stood  at  a 
window  seeing  the  other  break  into  a  house,  and  aiding 
him  with  his  presence ;  from  which  alone  his  guilt  was 
inferred.    Can  there  be  any  doubt,  indeed,  that  where  the 
accession  to  a  robbery  constitutes  a  person  guilty,  art 
and  part,  a  person  is  so  who  receives  a  share  of  the  com- 
mon booty  ?   and  nudto  majusj  if  it  be  true  that  he  was 
privy  to  the  original  contrivance  of  the  crime,  or  after-. 
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vonfe  assisted  the  thieves  to  dispose  of  the  remuader  pf  1809. 
the  goods.  One  man  breaks  open  and  enters  a  house  ; 
another,  taking  advantage  of  bis  forcible  entry,  goes  in 
also  and  carries  off  goods — th^re  can  be  no  doubt  that 
thej  are  both  equally  guilty  of  the  housebreaking.  If 
one  man  knocks  another  down  while  a  third  stands  bjr 
and  picks  his  pocket,  it  may  just  as  well  be  argued>  that 
he  is  not  guilty  of  the  robbery.  « 

With  regard  to  the  evidence  of  the  fact  of  the  house* 
breaking,  there  is  no  doubt  of  Morels  shop  having  beea 
broken  into ;  no  doubt  that  the  goods  were  stolen,  since 
they  have  been  identified  in  a  more  complete  manner  than 
I  ever  knew,  by  means  of  the  shop  marics  of  Messrs 
Gilchrist  and  Sommerville.  It  is  proved  that  gooda 
corresponding  in  quantity,  and  bearing  these  private 
marks,  were  brought  to  Mr  More,  and  that  he  saw 
them  with  these  private  marks.  It  is  proved  that  tha 
goods  were  missing ;  that  other  goods  of  the  identical 
quality  were  found  in  a  room  previously  hired  by  An* 
drew  Stewart ;  that  they  were  taken  into  the  Council 
Chamber,  sealed  up,  and  never  opened  until  they  were 
brought  into  your  presence. 

As  to  the  diiferent  degrees  of  accession,  if  there  be  any 
difference  among  the  prisoners,  it  clearly  appears,  that  a 
room  was  hired  by  Andrew  Stewart  for  a  fictitious  pur- 
pose, which  it  does  not  appear  that  he  ever  inhabited.  It 
was  hired,  however,  with  the  knowledge  and  privity  of 
all  the  other  prisoners ;  for  they  were  all  in  the  house, 
although  they  neither  slept  nor  ate  in  it,  nor  could  have 
siny  rational  purpose  in  being  in  such  a  place,  farthe| 


1809.  than  that  they  meant  to  use  it  as  a  place  of  deport  Jbr 
stolen  goods.      You    hare    clear    evidence  of  Andrew 
Stewart  coming  to  Mrs  Thorn,  telling  her  that  he  had 
goods  to  sell,  and  giving  her  directions  where  to  come 
to  look  at  them.      She  then  goes  to   look  at  them, 
where  she  finds -all  the  three  pannels  in  the  house; 
hut  it  is  probable  that  they  wished  to  know  a  little  more 
about  her  before  they  shewed  her  the  goods,  for  that 
night  no  goods  were  bought.     She  makes  no  objection, 
lK>wever,  to  purchase  them ;  from  which  they  conclude 
tiiat  she  is  a  broker  of  the  description  they  want.     Next 
day  she  goes  back  and  finds  all  the  three  pannels,  and  a 
shewn  the  goods  divided  into   three  parcels  or  shares. 
Kone  of  them  is  stated  to  be  the  thief,  no  distincUon  is 
made  as  to  the  receiver ;  all  the  fruits  of  the  crime  are 
shared  in  one  booty.     She  i/  asked '  by  M*Intyre  if  she 
would  buy  part  of  his  share ;  and  he  sold  her  one  piece 
out  of  the  parcel.    Thus,  then,  are  all  the  three  equally 
concerned,  collected  into  this  room,  aH  sharing  in  the 
plunder,  each  claiming  his  own  share,  and  even  acting 
upita  his  share ;  and  you  have  seen  them  with  the  cha- 
racteristic iniquity  generally  found  among  thieves,  accus- 
ing each  other  of  stealing  from  their  shares.    Thus  yea 
have  Andrew  Stewart  charging  his  brother  with  carrying 
off  (me  of  the  pieces,  and  declaring  to  M*Intyre  that  for 
that  reason  he  would  no  longer  entrust  him  with  the  key. 
Afterwards  you  see  Robert  Stewart  deliver  one  of  the 
pieces  to  the  woman  Christie  to  be  cut  into  shirts;  upon 
one  of  which  is  found  Mr  Sonunerville^s  private  mark. 

With  regard  to  Andrew  Stewart,  it  is  not  necessary  to 
eonoect  him  with  any  particular  part.     He  is  connected 


With  tbe  whole  transaction.  He  hires  the  rootn ;  it  is  his  1809. 
foom  In  whidi  they  are  found,  hired  for  the  fictitious 
j)urpose  of  a  habitation'  for  his  wife.  I  think  if  the  case 
bad  stopped  here,  there  would  have  been  verj  little  doubt ; 
but,  taken  with  the  prisoners^  declarations,  it  is  as  clear  a 
case  as  ever  came  before  the  Court  As  to  the  Stewarts 
there  is  no  doubt ;«— whatever  doubts  might  have  arisen 
upon  the  evidence  of  Mrs  Thorn,  or  Christie,  are  all  done 
away  by  their  own  confessions ;  declaring  to  you,  in  the 
clearest  terms,  the  mode,  the  time,  and  the  manner  in 
5irhich  the  crime  was  committed. 

fb.  considering  these  declarations,  you  will  take  it  along 
with  you,  that  the  declaration  of  one  prisoner  cannot  be 
evidence  against  another,  or  against  any  one  but  himself 
Therefore  you  are  not  to  look  to  theconfessionsof  the  Stew- 
lurts  for  evidence  against  M*Intyre.  He  rests  upon  his  own 
declaration,  where  he  denies  any  accession  to  the  conmiia- 
sion  of  the  crime.  He  denies  that  he  got  his  share  of  the 
booty,  although  indeed  he  says  that  he  got  some  of  it  as  m 
present ;  hu  only  excuse  being  that  he  was  drunk.  I 
cannot  say  that  you  are  to  take  his  confession  as  evidence 
against  him ;  but,  as  it  is  at  least  one  of  a  very  suspicious 
kind,  it  rather  appears,  looking  at  the  direct  and  positive 
testimony  of  Mrs  Thom,  that  the  distinction  betwixt  him 
and  the  other  prisoners  is  only  nominal;  and  that  to 
any  plain  man  the  evidence  against  M^Intyre  is  as  strong 
as  against  the  Stewarts. 

The  Jury  then  returned  their  verdict,  finding  all  the 
pannels  Guilly^  'who  immediately'  received  sentence  of 
death. 


) 
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C<mil8el  for  the  Croim— Lord  Advocate  (Colqahoiiii)f 
Solidtor-General  (Boyle),  and  AlezMder  Maoonochiei 
Esq. ;  Agent,  Hugh  Warreoder,  W.  S.  Counsel  for  the 
prisoners— James  Moncreiff  and  Robert  Bruce>  EaqrsL ; 
Agent,  John  Cameron. 
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THE  CASE 


•r 


HIS  MAJESTY'S  ADVOCATE, 


A4AIW 


JAMES  HANNABL 


Ifti  My  IMS. 

PHJBSSHT, 
Loans  JUSTICE  CLERK  (Hopk.) 

CRAIG.  MEADOWBANK, 

ARMADALB,  CULLfiN, 

On  the  2d  May  1809,  James  Hannah  was  brought  td  180t. 
trial  before  the  Circuit  Court  of  Justiciary  at  Glasgow, 
for  the  crime  of  robbery,  aggravated  by  his  being  habit 
and  repute  a  thief,  and  under  sentence  of  banishment  from 
the  city  and  liberties  cf  Glasgow.  He  pleaded  Net  GuSty^ 
and  was  defended  by  counsel.  The  trial  then  proceeded, 
mtfaottt  any  ob)ectioD.  In  particukr,  a  Jery  was  ap- 
pointed,  who  took  their  places  in  the  jury  box,  heard  alt 
the  evidence,  were  addressed  by  the  counsel  for  the  prose« 
cution  and  for  the  prisoner,  and  charged  by  the  Judge. 
The  usual  appcttatnxeat  ^  the  Court  was  then  madci  or- 


9A  THE  CASE  OF  HIS  tmfUTY*B  ADTOCATff; 

1809.  daintng  them  to  enclose^  and  return  their  verdict  on  tbe  fol- 
lowing dajy  when  they  accordingly  returned  into  Court  a 
▼erdict,  unanimously  finding  the  pannel  guilty  of  the  crimei 
charged.  This  verdict  was  recorded  in  the  usual  form^  iri  tli- 
out  objection ;  and  next  day,  the  Court  having  proceed- 
ed to  pass  sentence  against  the  pannel,  his  counsel  stated 
an  objection  in  arrest  of  judgment,  that  five  of  the  Jury 
had  not  been  sworn,  which  he  offered  to  prove  bj  the 
oaths  of  four  of  them  then  present  x  and)  conaeqii»itly, 
that  the  verdict  was  not  good  as  a  ground  of  sentence. 
To  this  the  Depute  Advocate  answered.  That  the  record 
of  Court  bore  that  the  assize  were  all  solemnly  swonnY 
and  could  not  be  contradicted  by  the  testimony  of  the  in- 
dividuals of  assize.    The  Judges  present  appointed  four 
of  the  jurymen  who  were  in  Court  to  appear,  and  give 
their  testimony  upon  the  fact     Four  of  the  jurjrmen  were 
ac(9^rdingly  examined,  and  concurred  in  statbg^  that  they 
had  not  been  sworn  upon  the  trial 

The  Court  then  certified  the  case  to  th^High  Court  of 
Justiciary,  who,  after  hearing  counsel,  appointed  the  case 
to  be  stated  in  written  informations,  which  having  been 
accordingly  prepared^  were  this  day  advised  by  their 
Lordships. 

• 

LORD  CRAIG 

Observed,  that  the  whole  proceedings  of  the  Circuit 
Court  were  clear,  and  had  passed  without  challenge^ 
but  that  when  the  Court  were  about  to  pfoaounce 
sentence  upon  an  unanimous  verdict^  the  objectioB  wat 
made  that  five  of  the  Jury  had  not  been  swon.    Th6 


AOAilfBT  0MMm9  BAMUAau  95* 

Court  then  enquired  into  the  fact  bj  examining  four  1^09. 
of  the  jurjnien,  not  with  the  most  distant  idea  of  giving 
any  opinion  that  such  proof  could  be  admitted  to  contra* 
diet  the  record,  but  simply  that  the  fact  might  not  stand 
upon  the  mere  assertion  of  the  prisoners^  counsd.  The 
question,  whetlier  parole  proof  could  be  received  in  op- 
position to  the  record,  his  Lordship  thought  was  not 
without  difficulty,  though  he  was  inclined  to  be  of  opi- 
nion, that  such  proof  could  not  be  legally  admitted,  since, 
if  the  record  were  to  be  thus  redargued,  the  whole  of  our 
criminal  forms  of  proceeding  must  be  subject  to  the  great* 
est  delay,  uncertainty  and  confusion.  What  evidence  is 
there  that  there  was  a  trial  at  all,  or  an  interlocutor  of 
relevancy,  or  a  verdict,  but  this  record  ?  Suppose  the 
public  prosecutor  were  to  say,  what  it  is  not  likely 
he  will  Bajy  but  what  he  certainly  may  say;  that  no 
jury  had  been  sworn;  the  answer  would  be  a  sim- 
ple appeal  to  the  record,  which  is  written  down  in 
presence  of  all  the  parties.  Corrections  or  interlinea* 
tions  may  no  doubt  be  necessary,  from  the  record  being 
completed  at  the  time ;  but  where  none  such  appear,  it 
must  be  supported.  His  Lordship  was  farther  of  opinion 
that  the  objection  came  too  late,  since  it  ought  to  have 
been  stated  when  the  jury  were  impannelled ;  upon  which 
ground  alone  his  Lordship  thought  it  ought  to  be  repell- 
ed. 

LORD  ARMADALE. 

After  giving  the  fullest  attention  to  this  case,  I  am 
clearly  of  the  opinion  that  has  been  delivered.  I  consider 
this  as  a  very  important  question,  and  I  should  dread  the 


1809.  coosequeiicefii  if  such  aii  olgtction  were  rastaincd.  Tb€ 
fiiiC  question  before  us  U»  Whether  there  b  not  a  record  ? 
I  am  of  opinion  that  there  is  a  record.  It  tt  not  a  mere 
scroll-book^  as  it  has  been  called,  with  the  view  of  under- 
▼aluing  its  anthority.  I  do  not  like  innorations  upon 
names.  It  is  the  minute-book  of  Court,  vrh^e  all  the 
proceedings  are  entered  as  thejr  take  place.  There  is 
therefore  a  record,  formal  and  regular,  such  as  the  one  in 
use.  It  is  Ao  objection  to  this,  or  to  any  record,  that  there 
may  be  alterations,  or  even  eaceptionabie  entriet  in  it. 
The  law  does  not  on  that  account  destroy  its  authorit j ; 
on  the  contrary,  the  consequence  is  the  punishment  of  tike 
derk ;  but  faith  must,  nevertheleaB,  be  given  to  what  is 
entered  upon  the  record.  In  that  of  this  Court*  altera- 
tions may  naturally  happen  in  the  course  of  business ; 
mistakes  may  be  eommiited  in  many  things ;  and  may  not 
a  correction  be  made  upon  minutes  taken  down  recently  ? 
The  whole  proceedings  go  on  under  the  Inspection  oC  the 
Judge  and  the  parties ;  the  clerk  at  the  same  time  writes 
the  record ;  and  I  apprehend  it  to  be  clear,  that  whatever 
errors  are  thus  committed,  may  be  corrected  in  the  face 
of  the  Court.  This  is  not,  in  the  smallest  degree,  de- 
structive of  the  authority  of  the  record,  but  rather  tends 
to  strengthen  it 

There  being,  then,  a  record,  let  us  consider  what  fkith 
is  due  to  it.  I  am  of  opinion  that  the  greatest  faitL 
is  due  to  it.  After  the  proceedings  6(  Court  have  been 
regularly  entered  as  they  occurred — ^taken  down  by  the 
clerk  in  the  presence  of  aR  parties,  without  challenge  or 
observation*-I  say  the  record  cannot  be  traversed.  The 
^["eatest  faith  is  due  to  it,  especially  in  nwtters  of  form. 
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tPhis  18  the  rery  use  of  the  proceedings,  and  of  the  ef*   1R09. 
feet  which  i«^  given  to  forms,  that  the  acts  of  the  Court 
may  not  rest  altogether  upon  the  testimonj  of  the  Judges  j 
who,  but  for  the  record,  wouM  be  forced  to  observe  and 
correct  the  proceedings  themselves.    When  we  look  inttt 
the  great  autborhtes  of  our  law,  Lord  Stair  and  Banktoi^ 
we  find  it  explieitly  laid  down,  that,  in  a  matter  of  this 
nature,  joit  are  net  entif  led  to  gainsay  the  record.     It 
must  be  taken  as  true.    In  pointa  that  have  passed  witk* 
out  challenge,  which  neteher  the  Judge  nor  the  counsel 
have  noticed;:  thief  record  niust  be  evidence,  not  to  be  im* 
peached  by  Any  other  evidence  whatever.   Alterations  may 
no  doubt  be  made  at  the  time,  in  matters  passing  under 
the  eye  of  the  Judge,  the  parties,  and  the  pub^ ;  buty 
after  the  proceedings  are  closed,  to  contradiirt  the  record 
would  be  aftti^nded  with  the  highest  danger.    May  not  the 
public  prosecutor,'  in  any  dase,  allege  that  the  Jury  has 
not  been  sworn,  or  that  the  witnesses  have  not  been  ex- 
amined P    In  short;  the  objection,  if  sustained,  must  lead 
to  consequences  that  wouM  subv^t  the  whole  of  our  ju- 
dicial proceedings.    Thetefore,  after  giting  the  greatest 
attention  to  this  case,  it  appears  to  me,  that  as  the  doc-^ 
trine  of  the  prisoner  would  be  attended  with  die  most 
dangerous  effects,  so,  neither  by  the  law  of  this,  nor  of 
any  other  country  which  has  a  record,  can  the  Court  ftl« 
low  it  to  be  traversed: 

LORD  MEADOWBANK. 

This  IS  a  case  of  vast  consequence  to  the  law  of  Scot* 
land.  In  every  civilized  country  there  must  be  a  written 
record  of  the  transactions  and  ftcts  of  Court,    t 

e 


far  tfe 

it, 
of  wctcfaaoi,  kwknig  o«t  far  cvcij  littfe 
afterwards  ctit  ibe  iirwiftBagi 
teoiior,  is  trooblciom  tiao,  wov  to 
fAjitttkm  which  would  orrwimi  m  acw  trial,  wimU  k  be 
cndartd,  that,  after  a  rcvdict  of  iMarmrp,  the 
sb4iidd  be  agaia  farced  topvihii  lifeiahasard? 


The  objectloo,  tberefore,  I  consider  as»  from  its  01 
nature,  an  unconstitutional  one.  It  was  brouglit  fiawaid 
after  the  jury  was  dismissed.  Thej  were  fint  allowed  to 
take  their  seats ;  erery  thing  weitf  on ;  the  trial  proceed- 
ed as  usual  Thejr  were  then  charged  by  the  oouBael  far 
the  piMUiel,  knowing  that  there  was  this  objectioii,  whick 
he  might  then  state  or  not^  as  he  thought  proper^     Is  it 


to  be  Bndujced,  thtft  such  an  objection  ftbould  be  kept  back  ?  1809: 
Does  not  this  peryert  the  very  object  which  the  constitu- 
tion has  in  view  by  the  whole  trial  ?  I.  know  nothii^  in 
the  country  moi:e  respectable  than  the  fornif  of  its  crimi« 
nf^  law,  and  I  have  no  idea  tha(  they  ate  td  be  consider- 
ed  as  ^  many  -pegi  on  if  hich  objections  are  to  be.  hnng^^. 
in  order  to  void  the  whole  proceedings  afterwards*  In 
some  respects,  they  are  no  doubt  defective  in  theory;  but 
thjs  Js  msnt^  th^n  coinpensated  in  practice,  by  the  perfect 
tion  of  their  administration.  I  have  no  notion  of  a  lighK 
or  disrespectful  treatment  of  our  minutes  \  I  look  upon> 
tjliem,  on  the  contrary^  as  highly  authoritative,  much  t6 
the  honour  of  the  gentlemen  in  succession  who,  have  ear«' 
ried  them  on,  and  still  more  to  the  ;houQur  of  ^hat  ppnsti<*. 
tution  which  has  ^iven  rise  to  ^em.  There  is  no  recoid 
made  up  from  adminicles  which  can  stand  in  competition 
with  the  clear  original  notes  of  tl^  proceediAgp,  which  are, 
entered  under  the  eye  of  the  Judges,  and.  the  control  of 
the  counsel  and  parties  on  both  sides,  subjectt  ^t  the  same 
time,  to  constant  correction  from  any  quarter* 

Nothing  has  been  stated  that  carrier  the .  slightest  fil- 
ing to  my  mind  against  the  authority  of  these  books. 
With  this  feelipg,  I  certainly  should  have  paid  little  re* 
gard  to  the  objection  at  the  time ;  I  believe  I  should  have 
i^ppelled  it,  though  I  do  not  blame  the  Judges  if  ho  certi- 
fied it  to  this  Court.  I  think  the  copduct  of  the  five  ju^ 
ry  men  highly  censurable.  I  doubt  whether  eyide&ce  could 
be  received,  or  whether  they  could,  be  penfiitted  to  sweav 
in  suam  turpitudinem.  I .  do  not  observe  that  the  interior 
cutor  is  qualified ;  and  I  had  a  doubt  whether  you  were 
not  bound  to  presume  the  admissibility  of  these  gentlemeti 


1009.  wbo  were  ezamiMd  by  the  Jadges  of  tke  Ciredt  Coorl* 
Bat,  oodentanduig  tkat  the  eridenoe  Wfti  admitted  mere^ 
Ij  to  by  the  whc^  case  before  tbis  Cowt,  I  feel  myself 
at  liberty,  as  there  is  m  itpi  grottsd  of  discredit,  to  gire 
full  cfleet  to  ii.  I  quite  ooncor  with  svdi  of  your  Lord- 
sUps  as  hare  qmken.  I  thiak  it  is,  at  aay  rate,  of  the 
last  consequence  that  such  aa  objeclimi  should  qipear  to 
hare  been  seriously  considered,  in  any  ease  that  may  here- 
after  occur.  It  is  an  objection  to  which  there  is  no  end. 
It  may  go  on  ad  it^buHmL  Cases  may  become  compU- 
eated,  and  then  the  jury  may  be  called  upon  to  exhibit 
their  own  record.  This  must  lead  to  endless  examina. 
tions  and  inquiries.  But  I  am  clear  that  the  reccMtl  can- 
not be  touched,  except  under  the  eye  of  the  Court  at  the 
lime.  I  see  cases  quoted  from  the  law  of  En^and,  where 
▼erdicts  of  juries  have  been  amended.  We  have  no  such 
ftMmS)  and  we  startle  very  much  at  the  idea  of  touching 
the  verdict  of  a  jury.  I  should  be  sony  to  see  these 
feefings  rdaxed,  or  to  bear  such  a  burden  as  would  thus 
be  placed  upon  the  Judges. 


Loan  Cuu.Eif  concurred. 


LORD  JUSTICE  CLERK  (Hope.) 

Tiris,  I  think,  is  altogether  the  most  important  case 
that  ever  came  before  the  Court ;  because,  I  own  I  have 
not  myself  enlargement  of  mind  enough  to  see  all  tiie 
consequences  that  must  follow  if  such  an  objection  were 
sustained.  I  have  not  foresight  to  lead  me  to  see  all  those 
fktal  consequences,  but  some  of  them  I  do  see  that  must 
FMult  to  the  lives*  and  liberties  of  the  people  of  this  ecran- 
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.iiy,  if  the  Court  were  entitled  to  pat  its  hand  to  the  re-    1809. 
.cord  in  the  manner  that  it  is  here  sought    I  am  of  opi- 
nion that  this  Court  has  a  record,  and  thai  the  minutes 
taken  down  at  the  time,  in  presence  of  the  Judges,  con- 
stitute that  record.      With  regard  to  the  writings  or  ori- 
ginal notes,  which  are  and  must  be  the  true  reeord,  they  are 
transcribed  f^irl/,  and  axe  then  called  the  books  of  aijowr^ 
iMi4  which  come  afterwards  to  be  considered  as  the  record ; 
but  it  is  clear,  that  if  the  original  notes  are  not  held  to 
«be  true  and  authoritative,  the  subsequent  record  vanishes 
into  nothing.     The  minutes  taken  down  at  the  time  have 
« always  been  held  as  the  record  by  immemorial  practice ; 
and,  therefore,  there  can  be  no  doubt  that  such  minuted, 
taken  in  this  Court,  or  at  the  Circuit  Court,  are  the 
.  proper  record  of  the  Court ;  and  I  ^would  beseech  the 
public  to  consider,  if  it  is  not  the  record,  what  becomes 
of  all    the  judgments  of  condemnation  and  acquittal 
which  have  been  pronounced.    Many— too  many  are  the 
warrants  of  execution  to  which  your  Lordships  have  been 
compelled  by  law  to  put  your  hands.     Have  you  any 
power  to  put  your  hands  to  a  warrant  of  death  without 
regard  to  the  proceedings  before  you  P    Have  the  jury  a 
right  to  return  a  verdict  of  guilty  independent  of  the  pre- 
vious trial  ?    No.    Their  verdict  is  authorised  by  the  evi- 
dence and  the  whole  proceedings  that  take  place.    Why 
then,  upon  what  does  the  verdict  proceed  as  appearing  in 
this  book  ^    Only  upon  the  previous  proceedings  which 
are  there  engrossed.    The  yerdict  refers  back  to  the  proof 
takai;  it  refers  to  the  interiocuter  of  relevancy;  to  all 
objections  that  may  be  stated  to  the  admissibility  of  ques- 
tions or  witnesses ;  the  proceedings  relative  to  ail  which 
«#re  taken  down  by  the  clerks  and  fofpi  the  record*    Th^ 


108  THE  CASS  or  BfS  lCAiB8T\?fl  AbTOCATB^ 

1809.   verdict  could  not  stand  one  second  if  it  were  not  botumi* 

» 

fed  upon  it. '  Certain  parts  of  the  record  are  signed  by  the 
fFud^e ;  certain  parts'  of  it  are  signed  bj  the  pannel ;    b j 
jmmemo^ial  custom  certain  parts  are  sighed  b j  the  prose- 
cutor ;  and,  by  custom  equally  immemorial,  and  equall]^ 
sacred,  certain  other  parts  are  signed  by  the  clerk  alone. 
The  whole  is  taken  down  by  him.     Can  it  be  said   that 
any  one  part  is  more  sacred  than  another  f    The  minutes 
taken  down  and  signed  by  the  clerk,  are  equally  sacred 
lis  the  interlocutor  of  relevancy  signed  by  your  Lordships 
in  presence  of  the  Court.     The  record  then  bears  the 
names  of  the  jury,  who  *  being  all  tolemrily  sworn/  the 
pannel  is  asked,  in  the^r<<  place,  if  he  has  6ny  objections 
to  any  of  the  jurymen  ?  '  If  he  has  he  states  them ;  if 
not,  his  counsel  signifies  that  he  has  not     By  the  same 
rule,  however,  on  which'  ydur  Lordships  are  called  upon 
to  sustain'  this  objection,  it  might  be  said,  by  the  pannePs 
counsel,  that  he  stated  a  valid  objection  against  several  of 
the  jury,'  although  the  record  is  silent  upon  the  subject. 
I  don't  know  why  your  Lordships  should  refuse  to  give 
effect  to  the  one  more  than  to  the  other.   The  Court  has  no 
l*ecollection  of  either;  the  clerk  has  no  recollection;  and  the 
recofd  is  eitlier  silent  or  in  direct  opposition  to  the  asser 
tion.     After  the  jury  are  called  over  and  sworn  in  with- 
out objection,  it  is  the  invariable  custom,  when  they  are 
in  their  box,  to  call  their  names  over  again,  for  the  ex- 
press purpose  of  seeing  that  they  are  all  there,  an^l  that 
jione  else  are  there.     In  the  present  case  all  this  was  done 
without  objection,  tind  the  record  bears, '  who  being  all  so- 
lemnly swom.^    The  moment  when  the  jurymen  are  all  in 
their,  box  is  the  time  for  this  objection.     The  instant  they 
Jiave  taken  their  places^  the  clerk  immediat^y  writer 
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*  who  being  all  solemnly  swoim.^  All  this  being  done,  180^. 
then,  in  open  Court,  the  Judge  recollecting  nothing,  the 
clerk  recollecting  nothing ;  at  the  distance  of  two  days, 
when  the  Court  proceeds  to  pass  sentence,  this  objection 
is  made,  and  proof  offered ;  for  what  purpose  ?  to  inform 
the  Judge  as  to  that  of  which  he  recollects  nothing.  If  it 
be  competent  to  compel  the  Judge  to  establish  that  as  a 
fact,  for  which  his  own  recollection  does  not  senre  him, 
I  desire  to  know  what  is  to  hinder  your  Lordships,  at  any 
distance  of  days  or  weeks,  if  you  are  not  obliged  to  pasa 
sentence  next  day,  to  chuse  to  recollect  that  something 
or  other  has  been  wrong,  as  appears  upon  the  record,  and 
then  to  proceed  to  overturn  the  verdict  ?  I  ask  if  this  be 
a  power  which  the  people  would  wish  to  see  committed  to 
any  Judges,  however  eminent  or  respectable  ?  Could  my 
iwo  honourable  brethren,  when  judgment  was  craved, 
have  said  to  each  other,  five  of  the  jury  were  not  sworn, 
and  therefore  the  trial  must  go  for  nothing  ?  Because, 
if  it  be  competent  to  prove  this,  the  Court  may  proceed 
of  its  own  authority,  upon  recollection  of  the  fact.  At 
the  moment  the  objection  is  competent,  because  the  whole 
proceeding  is  going  on  under  the  controul  of  the  Court. 
The  error,  if  discovered  and  stated  instofUer,  may  be  cor<* 
rected.  The  jurymen  would  be  sworn  upon  the  spot,  and 
all  would  be  right  But  what  I  ask  is,  whether  it  is  for 
us,  ex  inkrv<dlo,  to  correct  the  error  by  proof,  or  by  the 
acknowledgment  of  the  jury  ?  Is  it  for  the  interest  of 
this  country  that  the  Judges  should  lay  their  hands  upon 
proceedings  taken  down  without  objection  at  the  moment  ? 
I  should  be  very  sorry  to  see  such  a  power  in  the  hands 
of  the  Court;  sorry  to  possess  it,  because  no  man  can 
^ish  to  possess  pqwer  so  liable  to  abuse.    We  may  all 
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1809.  thuik  owtdres  upright  and oonslitiitioiuiL    Theheit  w^f 
to  keep  us  so  b  to  put  as  Ktflepower  into  our  hands  as  pos* 
sible.    Here  are  fire  or  six  jurymen  who  are  said  not  to 
ha?e  been  sworn.     I  obserre  five  or  six  witnesses  were 
examined,  and  one  of  these  inaj  be  said  not  to  hare  been 
swom«     Tbe  objection,  if  sustuned,  would  be  equally  fa- 
tal with  tbe  present     I  obserre  it  is  not  the  anifonn  prac- 
tice to  take  down  the  witnesses  as  they  are  sworn.     If 
witnesses  are  adduced,  and  no  objection  made,  the  derk 
just  writes,  *  Thereafter  the  following  witnesses  w^re  ad* 
duced  r  that  b,  legally  adduced*     What  better  evidence 
can  you  have  of  the  jury  haTing  been  sworn,  than  that 
the  clerk  has  entered  the  fact  upon  the  record  ?     It  ocrer 
has  been  the  prtetice  to  make  the  jury  sign  an  oath  ;  and 
the  only  CTidence  of  their  haying  been  legally  sworn,  i% 
that  the  clerk  has  so  taken  it  down ;  for  otherwise  there 
is  no  evidence  of  the  fact,  and  there  never  was  a  legal 
trial.     In  tbe  same  way  with  the  witnesses,  no  man  ever 
signs  the  oath  ;  he  signs  the  deposition,  but  the  oath  it- 
self stands  upon  the  record  as  taken  down  by  tbe  clerks 
Where  is  this  to  end?     For,  though  the  record  bears 
what  is  there  taken  down,  what  evidence  is  there  that  the 
jury  were  in  fact  afterwards  sworn.    We  have  not  even 
yet  legal  evidence  of  it.     My  Lord  Craig,  or  my  IaxA 
Armadale  may  remember  it,  but  I  cannot;  I  have  no  evi* 
denoe  whatever  that  the  jury  were  sworn.    I  think  it 
would  be  dangerous  indeed,  and'  fatal  in  the  highest  de- 
gree to  the  liberties  of  the  people,  if,  after  the  proceed* 
ings  are  duly  entered  by  the  clerk,  in  presence  of  the 
Court>  the  public,  and  the  parties,  any  Judges  could,  es 
intervalloy  lay  their  hands  upon  the  record.     If  they  can 
alter  it  the  one  day  in  favour  of  the  prisoner,  they  may 
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alter  it  against  Iiim  the  next.    I  think  these  jurymen    1909. 
have  much  to  answer  for  indeed,'  for  presuming  to  eler- 
cise  that  sacred  function,  in  a  question  of  life  and  deatli, 
if  they  had  even  a  doubt  as  to  whether  tliey  had  receir- 
ed  it  under  the  sanction  of  an  oath. 

The  Court  repelled  the  objection. 


Counsel  for  the  Crown — The  LoriJ  Advocdtc^  Solicitor 
General,  and  J.  H.  MackeiUEie,  Esq.  Advocate ;  Agent, 
Hugh  Warrender,  W.  S.  Counsel  for  the  pannel — John 
A.  Murray,  and  John  Wood,  Esqrs.  Advocates ;  Alexan- 
der Douglas,  W.  S.  Agent 
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THE  TRIAL 


or 


JOHN    DANDIE, 

LATB  milTATB  IW  THB  riFBSBiaB  MILITIA^ 


»•»  VKB 


MURDER  OF   JOHN   HOWIE, 

MASON    IN   CBRB8. 


Edinburgh,  Jammy  11,  18ia 

PRB8BNT, 

Loam  JUSTICE  CLERK  (Horc) 

ARMADALE,  HBRMAKP. 

1810.  ^"^  indictment  stated.  That  upon  the  night  of  Tfann- 
day  the  12th,  or  morning  of  Friday  the  13th  October 
1809,  the  prisoner  having  been  in  company  with  the  de- 
ceased John  Howie,  jnnior,  mason  in  Ceres,  within  the 
house  of  James  Ireland,  changekeeper,  at  or  near  the 
South  Bridge  of  Cupar,  did  accompany  the  said  John 
Howie  on  his  way  home  from  Cupar  to  Ceres,  bj  the 
turnpike  road  leading  from  Cupar  to  Colinsborgh,  till 
they  both  reached  a  part  of  the  said  turnpike  road,  about 
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1.80  ot  200  yards  within  the  Piitacottie  planting,  where  18ia 
.the  prisoner  feloniouslj  and  barbarously  attacked  and 
struck  the  said  John  Howie  with  a  stick  or  stone,  upoa 
the  head  and  other  parts  of  the  body,  and  feloniously  rob^ 
Jbed  him  of  about  L.30  sterling,  composed  of  guinea  notes 
'and  twenty-shillings  notes  of  the  British  Linen  Company 
JBank :  That  Howie  died  in  a  few  days  in  consequence  of 
the  wounds  inflicted  by  the  prisoner,  w)io  therefore  ought 
to  be  punished  wilii  the  paio^  of  Jaw* 


•    .The  prisoner  having  pleaded  Nd  Guil^^  the  ii 

Was  remitted  to  the  knowledge  of  an  assise,  and  the  puh« 

lie  prosecutor  proceeded  to  substantiate  his  charge  by: 

evidence. 

WiUmm  McrUm^  tenant  in  Ladedy,  stated.  That  ha 
was  acquainted  with  the  late  John  Howie :  That  on  thft 
JL2th  of  October  last,  being  the  Cupar  market  day,  he 
paid  him  L.S2,  about  18  o'clock,  within  the  house  of 
John  Blozom,  vintner  in  Cupar,  and  the  money  was  con* 
tained  in  twenty  guinea  notes,  and  eleven  twenty-shillings 
notes,  of  the  British  Linen  Company.  Next  morning  he 
heard  of  the  accident  which  befel  Howie. 

nfamu  Irdamdy  yintfier  near  the  South  Bridge  of  Co* 
par,  stated.  That  about  seven  or  eight  o'clock  of  the  even« 
ing  of  the  Cupar  market  day,  a  number  of  persons  came 
into  his  house  to  drink;  among  them  were  men  of  the 
names  of  Duncan,  Neill,  Bruce,  Barnet,  Mitchell,  Kellie^ 
Begbie^  Greenlaw,  Dandiie,  the  prisoner,  and  Howie,  the 
deceased;  Howie  having  some  money  to  pay  the  witness, 
came  into  a  room  yvhere  he  was  sitting  with  his  wife  and 
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1810.  dau|^ten,  and  takiog  out  a  bundle  of  notes^  paid  wiwt  htf 
oired ;  and  after  putting  the  bundle  into  his  rigiit  hreedieff 
pocket,  returned  to  the  company ;  he  and  Dandie  ant  be* 
•ide  each  other ;  thej  were  neither  of  them  drunk ;  aL 
though  he  would  have  known  that  Howie  had  been  drink- 
ing, yet  he  knew  what  he  was  about.  In  the  coune  of 
the  erening,  Howie  mentioned  privatelj  to  the  wkiiesa 
that  he  had  monej  in  his  pocket ;  that  when  he  bad  dnu^ 
a  little  he  was  apt  to  saunter  about  some  houses  in  the 
neighbourhood,  and  requested  a  bed,  with  the  view  of 
itajring  all  night ;  which  he  was  told  he  could  get^  He 
afterwards  changed  bis  mind,  however,  and,  betwixt  twoand 
four  o^clock  of  the  morning,  the  whole  party  left  the  house. 
Almost  immediately  after  this,  Dandie  returned, .  and  was 
seen  standing  at  the  door  holding  his  hand  upon  his  breast. 
When  asked  what  he  wanted,  he  said  somebody  had 
struck  him ;  and  Bamet  then  also  coming  in,  desired  tlie 
witnesses  wife,  who  was  pitying  Dandie,  to  let  hint  alone, 
fi>r  nothing  ailed  him.  Dandie  then  departed,  and  the 
witness  never  saw  him  again  that  night;  but  when  he  was 
sitting  with  his  wife,  they  heard  some  person  at  the  door ; 
and  on  his  wife  going  out  with  a  candle,  this  proved  to  be 
Dandie,  who  asked  where  the  man  was  tliat  was  to  stay 
all  night ;  to  which  his  wife  answered,  that  he  knew  very 
well  the  man  had  gone  away  long  ago ;  aiMi  sluit  the 
door. 


Mr$  Irelandj  the  wife  of  the  preceding  witness, 
bered,  on  the  evening  of  Cup^  market,  of  a  number  of  per* 
sons  coming  into  their  house  to  drink,  among  whona  were 
those  mentioned  by  her  husband.  Howie  ^ame  in  aboat 
ax  or  seven  o^dock,  having  six  shiUings  and  sixpence  to 


pfty  her  husband ;  come  to  the  kilehen,  where  he  took  out    1810. 
a  bundle  of  notes,  paid  her  the  monej,  and  put  the  re- 
mainder into  his  right  breeches  pocket.    He  Aen  went 
to  the  company,  and  in  a  little  returned  to  the  kitchen, 
saying,  he  was  not  fi>nd  of  the  company ;  he  also  tcrfd  her^ 
that  having  money  on  him,  and  being  apt  to  saunter  about 
eome  houses  near  the  toll,  when  he  had  been  drinking,  he 
was  anxious  to  have  a  bed,  so  as  he  might  stay  all  night. 
Soon  after  this  Dandie  came  to  the  kitchen,  and  sat  down 
beside  Howie  on  his  right  hand,  and  kept  close  by  him* 
Abont  three  oVlodc  of  the  morning,  the  whole  party^tarted 
as  one  man ;  just  at  this  time,  she  saw  Dandie  standing  at 
the  door,  with  one  hand  on  his  breast,  and  the  other  mn 
der  his  dun,  and  complaining  that  somebody  had  struck 
him.    He  went  out  in  about  a  quarter  of  an  hour,  and 
soon  after  called  out  from  the  road,  to  know  where  the 
man  was  who  was  to  stay  all  night ;  to  which  the  witness 
answered,  that  he  was  gone  a  while  ago. 

« 

James  Bwrnei,  {Hivate  in  the  Fifeshire  militia,  was  at 
Cupar  <Mi  the  market  day  in  October  last ;  and  early  in 
the  morning  <£  the  next  day,  he  went  to  Ireland^s  house, 
^here  he  found  Howie,  Dandie,  Trail,  Ritchie,  and  some 
others,  whom  he  joined.  Howie  was  sitting  by  the  kit* 
chen  fire,  and  Dandie  close  beside  him ;  the  others  were 
in  a  different  room.  In  about  half  an  hour  after  the  wit- 
ness went  into  the  house,  the  whole  company,  including 
himself,  left  it  Howie,  Ritchie,  and  Trail,  went  out  the 
road  a  Aw  minutes  before  the  rest ;  Dandie  ^ni  the  re-^ 
mainder  of  the  company  soon  followed.  At  this  time  the 
witness  heard  Dandie  complaining  of  a  hurt,  which  he 
said  he  had  receiTfd  from  some  person  at  the  door  with 


after  this  ow  of  the 

iritk  Hovk,  t]Ml  he 

iag  afraid  that  Daadie  roeaaC  ta  •aaftarkBto 

pirfcgj,  prmioied  to  fo Jaw  theia.  To  this  ther  aD 

aad  after  ther  had  proceeded 

loady  thejr  beaid  coagfain^  bchiad 

ia^  thcj  Mir  Daodie  mud  Hovie  iteading 

ia  aoBL    SuoM  of  then  called  out  to  Dnfie  to  gD 

aad  let  Howie  go  hooie  bj  hiatpetf;  to  which  he 

edy  thai  he  wouhl  go  booie  with  Um  ; 

he  ariihed  this  aian  to  accoaqwiy  Jiim. 

theaiy  and,  oo  departiog,  ike  witneas  toU  OwMfie, 

aaj  thing  happened  to  Howie  that  night  thef 

b^fahmed.     Tbej  then  retomed,  and  in  their  wsj^ 

ftiH  in  with  Traill,  who  had  hun  down  in 

the  Uow  from  the  toU-keqier.  Of  this  he  again  cdi 

9^9  ^uid  proposed  te  return  for  the  pinpoM  af  fcirhiaj" 


voR  9tt  MinuiBft  or  #obii  qowib.  Ill 

a  duat  with  the  tolUEeeper»  which  they  decluied;  end  1810. 
making  a  dieiiit,  by  leaping  over  some  dikes,  to  as  to 
avoid  the  toll,  thej  came  to  Cupar.  He  heard  Daadie 
say  he  had  friends  in  Ceres,  and  this  he  gave  as  a  reason 
for  aceompanying  Howie.  Dandie  was  dressed  in  a  short 
blue  coat,  corduroy  breeches,  his  trowsers  were  wrapped 
round  bis  body,  and  his  coat  buttoned  over  them  to  pre* 
vent  them  being  dirtied,  dark  Uue  stockings,,  and  a  phda 
shirt.  He  was  a  little  the  worse  of  drink,  but  quite  able 
to  waft,  and  knew  what  he  was  about.  Howie  was  quite 
the  worse^  much  more  so  than  Dandie.  Upon  his  cxo8&^ 
examination,  the  witness  stated,  that  he  did  not  know 
what  became  of  Traill  after  they  left  him ;  and  that  the 
Ceres  road  leads  so  fiur  U>  Dandie^s  father^s  house. 


JisflMs  Riiekicy  son  erf  William  Ritchie,  vintner  in  Cu- 
fiar,  was  in  Ireland^s  house  on  the  evening  of  the  Cupar 
market  day,  in  October  last,  along  with  the  other  persons 
mentioned  by  the  preceding  witnesses.  Howie  and  Dan* 
die  were  sittulg  together.  The  witness  joined  another 
|Murty,  and  afterwards  drank  with  them.  He  staid  till 
about  two  o^'clock  in  the  morning,  and  then  went  away ; 
hni  meeting  with  one  of  his  acquaintances,  he  returned^ 
and  found  Dandib  and  Howie  sUU  sitting  together.  He 
remained  in  the  house  till  half  past  four,  when  they  all 
went  away.  Howiepassedalong  the  Ceres  road.  Traill  got 
into  a  quarrel  with  the  toll-keeper,  and  received  a  blow 
which  brought  him  to  the  ground;  they  lifted  him  up; 
and  at  this  time  the  witness  saw  Dandie  standing  besadi» 
Howie  on  the  other  side  of  the  t(4L  Both  these  persons 
^ent  up  the  road  together.  Upon  this  Barnet  proposed 
to  foUow  themi  to  see  what  Dandie  was  about ;  and  the 


I  IfllO.   witoeti   neoOeetedi    smm   exprtmoai  tbirat    i|niBgitf 

■wdt  mt  «f.    TlMjr  walked  a»  prettj  l^^vdly  in'  call- 

td  otft,  b«t  nobody  anawwed.    Som  «fl»r,  Ibey  iMsrd  t 

coHgMog  behind  them ;  nnd  am  returning  found  Ilnndie 

and  Howie  standing  togolher  by  tbe  tide  of  the  dike 

Some  of  them  desired  Dandie  to  go  back  to  Csipar ;  U 

wliicb  be  answered,  tbat  be  bad  an  aoit  liiria^  in  Ceres, 

whom  be  wished  lo  see,  and  that  he  worid  see  Howk 

home  at  the  same  tinier    Bamet  then  desifad  imn,  if  m 

thing  happened  to  the  maa,  not  to  biame  them  ;   where- 

upon  Dandie  gave  a  kind  of  an  oath,  in«fieniiiiig,  as  llie 

witness  mipposed,  that  he  resented  the  adfioa.    ^Tht  partj 

then  returned  to  Capar,  and  in  thei?  way  All  in  wilk 

Traill,  who  said  he  was  anxious  to  gnro  the  toHmai 

a  drubbing ;  but  this  they  declined,  and  arrived  in  Citpi: 

in   the   same  way  as  was  mentioned  by  the  pnoedio§ 

witness.    The  witness  ymself  had  no  anapicioa  of  1>» 

die. 

Jbmet  Greenlaw  was  with  the  party  in.  IrelancTa  on  th 
IStb  October.  They  all  went  oat  together  bj  the  toi, 
about  three  or  four  oVIock  of  the  morning ;  a  qiuurrd  e& 
sued  between  the  toll-keeper  and  Traill,  who  was  knock* 
ed  down.  Some  staid  to  see  this  quarrel,  others  went  w 
the  road ;  among  thes^  were  Dandie  and  Howie.  Tk 
witness  had  no  suspiciM  of  Dandie^s  intentions ;  Imt  hod 
Ritchie  and  Barnet  expressed  their  fears  that  Daadie  wt< 
to  pick  Howie^s  pocket,  and  they  proposed  to  folkv 
tiiera.  This  was  agreed  to,  and  the  whole  of  the  partf 
except  Tniill,  passed  up  the  road,  eaHing  upon  Dan^jt 
who  made  no  answer.  They  then  disoorered  that  they  \ac 
fassed  tiiem5  by  hearing  a  noisej  and  upon  jnetvnung,  fir 
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ibund  them  both  standing  together ;  Barnet  arid  Ritchie    1810. 
called  out  to  Dandie  to  take  care  of  Home,  and  not  to 
bring  them  into  any  scrape  about  him  to-morrow.    Dan- 
die  said  he  would  go  home  with  him  though  nobody  went^ 

4 

as  he  lodged  with  a  friend.of  his  in  Ceres. 

WiUiam  Samet  and  David  Jackson  were  boA  working 
as  slaters  on  the  morning  of  the  13th  of  October,  upon  a 
house  at  a  little  distance  from  Cupar ;  and  about  six  in 
the  morning,  ihey  concurred  in  stating,  that  they  both 
saw  Dandie  crosj^ing  the  road,  and  coming  as  it  were 
from  Cupar,  upon  the  east  road,  which  is  the  worst,  and 
seldomest  travelled.  The  one  then  remarked  to  the  other, 
that  there  was  Dandie,  and  that  he  should  not  be  sur- 
prised if  he  were  but  newly  come  from  the  markei 

Robert  Dempster^  slater  in  Cupar,  left  it  in  the  morning 
of  the  13th  of  October  last,  a  fef^  minutes  past  six ;  about 
200  yards  south  of  Tarbet  Wood,  he  was  stopped  by  a 
man,  who  gave  a  signal  to  him  to  listen.  He  had  three 
men  with  him,  of  the  nalnes  of  Gk>urley,  Arthur,  and  Lo- 
rimer;  they  all  stopped,  and  heard  some  very  heavy 
moans.  On  going  forward  they  saw  a  considerable  quan« 
tity  of  blood  on  the  high  road,  and  heard  the  moaning  pro- 
ceed distinctly  from  the  east  side  of  the  i^ad.  Oourlay 
proceeded  to  the  place  from  which  it  seemed  to  issue^ 
and  gave  the  alarm,  that  a  man  was  lying  almost  killed. 
They  all  went  to  the  spot,  but  at  first  none  of  them  knew 
the  man.  He  was  lying  in  the  wood^  with  a  tree  and  a 
whin  bush  between  him  and  the  road,  very  severely 
wounded  In  the  head,  and  a  great  deal  of  blood  appearing 
At  the  place  where  he  lay,  and  upon  the  road,  but  naf 
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1810.    marks  of  his  having  been  dragged.    The  witness  ran  dows 
to  the  sawyers  who  were  working   in   the  woods  to  let 
them  know  what  had  happened ;  two  of  them  returned 
with  him,  and  they  thefl  tied  a  handkerchief  about  bis 
nead  to  keep  him  more  comfortable.     By  this  time  the 
witness  knew  him  to  be  John  Howie.     He  spoke  and  call- 
ed the  witness  hj  his  name,  put  questions  to  him,  bot 
talked  quite  incoherently.     The  witness  asked  who  had 
hurt  tiim ;   and  he  gave  an  answer  quite  foreign  to  the 
purpose.     They  proposed  to  send  one  man  to  Cupar  for 
a  surgedn,  and  another  to  Ceres  to  acquaint  his  friends, 
but  they  afterwards  put  him  into  a  cart^  and  conveyed 
him  to  Ceres.     During  this  time^  the  witness  saw  a  man, 
wliom  he  afterwards  learnt  to  be  Traill>  come  from  the 
opposite  side  of  the  wood.     The  witness  asked  hip  if  he 
was  the  man  who  had  hurt  Howie.     He  came  forward, 
not  appearing  to  know  what  had  happened,  went  up  to 
llowie,  looked  at  him,  asked  what  they  were  doing,  and 
denied  tliat  he  had  any  hand  in  it     He  seemed  to  be 
drunk,  and  had  the  heels  of  his  shoes  down. 

John  Johnstone  was  one  of  the  sawyers  called  upon  by 
the  preceding  witness  on  the  morning  of  the  18th  of  Oc- 
tober, when  a  man  was  found  hurt  in  Pitscottie  plantings 
l*he  man  was  lying  in  the  inside  of  the  plantings  Bnd  at 
the  ditch,  beside  a  whin  bush,  with  a  severe  wound  on  the 
head,  beginning  about  the  eye,  and  extending  to  the 
crown  of  the  head.  He  was  bleeding  much ;  a  great  deal 
of  blood  appeared  upon  the  I'oad  at  two  places ;  and  &^ 
One  place  it  was  sprinkled  into  the  planting,  and  upon  the 
ivhins  the  whole  way.  Two  people  from  Ceres  searched 
his  pockets,  and  found  nothing  but  letters  and  p^^'^  ^^ 


FOK  TtaB  MURDER  OF  J«HN  BHWIE. 


115 


lAbney  iras  found,  but  his  watch  seemed  to  be  m  his  fob,  1810. 
from  the  leather  hanging  down.  He  was  ask^  if  he 
knew  who  had  hurt  him ;  to  which  he  answered,  that  he 
did  not.  During  this  time^  a  man,  whom  he  since  knew 
to  be  Traill,  came  from  the  opposite  side  of  the  wood,  at 
aboiit  a  stone-cast  distance  from  the  place  where  Howie 
was  found.  One  of  them  challenged  him  as  the  guiltjr 
person,  and  he  ansi^red— '<  D  d  cares,  he^s  cheap  o^d, 
I  ken  wha  did  it.^  He  eame  dose  up  and  looked  at 
Howie ;  he  had  been  in  drink,  had  the  heels  of  his  shoes 
down,  and  was  trembling  with  cold.  He  did  not  stay 
long,  but  went  away  with  some  of  the  slaters.  He  did 
not  appear  agitated,  and  had  been  sleeping,  as  he  said. 
He  spoke  verj  stupidly,  like  a  man  recovering  from  the 
effects  of  drink. 

Alexander  Walker^  sheriff-officer,  had  occasion  to  leave 
Cupar  very  ^arly  on  the  morning  of  the  13th,  just  as  the 
five  o^clock  bell  was  ringing.  At  this  time  he  met  Ritchie, 
Greenlaw^  Bamet^  Begbie,  and  Eellie  coming  to  Cupai*. 
He  passed  them,  and  going  forward,  overtook  Traill^ 
with  whom  he  had  some  conversation,  but  who  appeared 
to  be  drunk,  and  unable  to  walk.  He  complained  of  the 
narrowness  of  his  shoes,  and  stopped,  as  the  witness  sup- 
posed, to  take  down  the  heels.  The  witness  proceeded 
forward,  and  never  saw  him  again.  He  passed  Pitscottie 
planting,  heard  no  groans  nor  noise,  nor  said  any  thingL 
He  stated  himself  to  be  a  little  deaf. 

Alexander  Traill,  farther  ifi  Drtimhead,  Was  at  Cupar 
at  the  October  market  day,  during  which  he  was  in  va* 
rious  public-houses  there.  ■  He  went  to  Ifeland^s  either  latt 
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1810.  that  nighty  or  early  next  morning.  He  went  to  ik 
kitchen  and  asked  for  a  bottle  of  beer,  was  not  certain 
whether  Howie  was  there  at  the  time  or  not,  but  is  sure 
he  came  in  soon  after.  Others  were  there,  Ritchie,  Bar- 
net,  Kellie,  Dandie,  &c.  The  witness  joined  the  com- 
pany; while  he  was  in  the  kitchen,  Howie  was  there. 
He  had  no  conversation  with  him,  was  not  told  he  bad 
money ;  never  heard  any  person  speak  of  his  having  mo- 
ney, nor  knew  of  such  a  thing.  He  drank  no  more  in 
the  kitchen  than  two  bottles  of  ale.  He  had  drank  a  good 
deal  before,  and  indeed  had  been  drinking  all  day.  h  i 
short  time  he  went  to  another  house,  and  then  returned 
to  Ireland^s,  or  at  least  came  to  the  door.  He  then  re- 
turned  with  others  of  the  party  to  the  toll,  and  thej  gs- 
thered  all  together.  Howie  and  Dandie  both  went  through 
the  toll.  The  others  shook  the  toll  and  made  a  noise,  up- 
on  which  she  toll-keeper  came  out,  and  had  some  words, 
which  afterwards  led  to  blows.  The  toll-keeper  struck 
the  witness  a  good  blow  on  the  cheek,  and  knocked 
him  down.  His  companions  lifted  him  up,  and  lie  sat 
down  again  at  that  place,  where  he  remained  a  good  whilei 
feeling  himself  much  hurt ;  after  this  he  never  saw  Dandie, 
nor  did  he  see  Howie  till  he  saw  him  lying  in  the  plant- 
ing. He  did  not  know  what  road  Howie  took,  nor  never 
attempted  to  follow  him,  nor  mentioned  his  name  ihsi 
night.  He  lay  a  considerable  time  at  the  toll,  and  went 
np  the  road  with  Alexander  Walker,  a  preceding  witnessi 
without  making  the  least  noise,  or  conver^ng  with  asj 
other  person.  After  leaving  Walker,  happening  to  hsTc 
on  a  pair  of  shoes  which  he  felt  pinching  him,  he  sat 
down  to  rest  at  the  edge  of  the  plantation,  where  he  feil 
aalcep,  and  slept  until  after  the  sun  had  risen^  when  k 
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was  awakenod  bj  a  noise  which  he  heard  at  some  distance  1810. 
about  a  man.  He  immediately  went  forward,  and  saw 
Robert  Nicholson,  whom  he  knew.  They  all  called  out, 
*  There^s  a  man  coming  out  of  the  plantation,  that^s 
Traill,  that's  the  man.^  The  witness  asked  what  was  the 
matter,  went  up  immediately,  and  recognised  Howie,  but 
did  not  recollect  saying  he  knew  who  had  committed  the 
deed ;  neither  had  he  any  knowledge  or  suspicion  of  the 
person.  All  he  thought  was,  that  haYing  been  all  in  com-> 
pany  the  preceding  night,  they  might  have  quarrelled  and 
beat  him.  A  strong  dew  had  fallen  during  the  night,  and 
he  trembled  from  the  cold.  He  told  the  men  he  had  been 
in  company  with  Howie  that  morning.  He  afterwards 
proceeded  to  his  own  house,  to  which  the  Ceres  road 
leads,  and  was  taken  out  of  his  bed  in  the  course  of  the 
morning,  by  order  of  the  Sheriff,  to  be  examined.  He 
put  on  all  the  clothes  he  had  just  put  off,  except  the 
coat,  and  put  the  whole  money  in  his  pocket,  which  ha 
had  there  the  preceding  day. 

Jean  Gtmrlay  went  from  Ceres  to  Cupar  on  the  morning 
of  the  13th,  and  found  John  Howie  lying  wounded  in 
Pitscottie  wood.  His  pockets  were  searched,  and  a  hM^ 
penny  and  two  bits  of  paper  were  all  that  was  found,  ex- 
cepting his  watch,  which  was  in  the  fob,  he  knew  her, 
and  seemed  sensible ;  she  asked  who  had  hurt  him,  and 
he  answered  he  could  not  teU.  He  was  taken  to  Ins  fa*^ 
ther'^s  house. 

James  Dempster^  surgeon  in  Cupar,  proved  that  the 
wounds  were  the  cause  of  Howie's  death,  who  was  so  in- 
ajmsible^  that  to  the  witness  he  never  spoke  but  incohe*^ 
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1810.  othenriae.    He  bad  his  finger  cut,  which  was 
the  time. 


Jamei  Hendenonj  serjeant  in  the  Fifeshire  Militia,  stated. 
That  he  never  gave  Dandie  leave  of  absence,  on  the  12tb 
or  13th  of  October,  nor  sent  him  with  a  letter  to  his 
(witness's)  father.  Dandie  was  not  at  parade  on  the  13th. 
His  mother  came  and  said  he  was  unable  to  attend  that  day, 
and  asked  the  witness  to  excuse  him.  which  he  refused. 

William  Henderson  and  Janus  Lowden^  sherifi'-officjers, 
proved,  That  at  the  time  of  making  his  declarations,  Dan- 
die produced  a  piece  of  corduroy,  which  he  said  was 
marked  with  Spanish  brown,  but  which  appeared  to  the 
witness  to  have  been  recently  put  on,  as  Dandie  rubbed 
off  some  of  it  with  his  hand.  They  stated  that  his  father 
is  a  Wright,  that  he  was  bred  a  wright,  and  that  wrights 
are  in  the  habit  of  using  Spanish  brown. 

The  prisoner'^s  declarations  were  then  read,  in  which 
he  made  numerous  assertions,  directly  contrary  to  the 
evidence.  In  particular,  to  account  for  his  absence 
from  parade  on  the  ISth,  he  stated  that  serjeant  Hen* 
derson  had  given  him  leave  of  absence,  which  he  was 
induced  to  do  by  the  prisoner  having  formerly  carried  a 
letter  from  the  serjeant  to  his  father. 

The  prisoner  only  adduced  one  exculpatory  evidence, 
James  Toddy,  of  the  Fifeshire  militia,  who  proved  that 
his  finger  was  cut  and  bleeding  on  the  12th  of  October, 
and  that  his  general  character  was  that  of  a  quiet,  sober 
lad 
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Here  the  eridence  dosed,  and  the  Juiy  were  diarged  ^^'^^^ 
by  the  Lord  Advocatb  for  the  Crown,  and  by  John  Ha* 
CART,  Eiq.  Advocate,  for  the  priipner. 

The  liQtLD  JvwricE  Cjlbrk  then  addressed  the  Jury  as 
follows. 

•SKTLBlftV    OF  TBS    JDET* 

It  h  now  my  province,  between  the  opposite  statements, 
which  you  have  just  heard,  to  endeavour  to  point  out 
auch  circumstances,  appearing  from  the  evidence,  as  may 
lead  to  a  just  conclusion.  At  the  same  time,  I  am  well 
aware  that  most  of  you  are  just  as  well  able  to  distinguish, 
^nd  to  judge  of  those  circumstances,  as  I  am  ;  and  I  shall 
therefore  endeavotur  to  compress  what  I  have  to  say  witb* 
in  as  short  a  compass  as  possible.  And,  in  the  first 
place,  in  justice,  if  I  may  use  the  expression,  to  the  jus- 
tice of  the  country,  I  must  begin  with  saying  a  few  words 
upon  the  appeal  which  was  made  to  your  feelings  by  the 
prisoner,  in  regard  to  his  situation  and  the  conduct  of  his 
defence ;  it  being  only  last  night,  as  was  said,  that  his 
counsel  knew  any  thing  of  the  case.  I  hope  you  all  know, 
that  there  is  no  man  in  this  country,  let  him  be  the  mean- 
est, the  poorest,  and  the  most  obscure,  who  need  stand 
in  that  situation ;  because  I  will  venture  to  say,  that  there 
is  no  criminal,  who,  after  hi^  commitment,  does  not  know^ 
and  is  not  told  by  numerous  persons,  that  he  has  nothing 
to  do  but  apply  by  petition  to  this  Court,  who  wiU  assign 
crounsel  and  agent  for  him,  and  they  are  bound  to  conduct 
his  defence. 

Another  circumstance  was  stated*  that  hb  counseK  coa- 
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1810.  timrjr  to  all  his  former  practice,  had  been  denied  a  sight 
of  the  precognition.  What  this  practice  maj  ha^e  been, 
or  what  instances  of  indulgence  may  have  been  experi- 
enced in  the  course  of  it,  it  becomes  not  m^  to  dispute ; 
but  this  I  know,  that  it  never  was  mj  practice,  while  I 
held  the  office  of  his  Majesty^s  Advocate,  to  show  the  pre- 
cognition to  anj  person,  except  the  various  magistrates, 
my  own  deputies,  and  the  other  official  people ;  and  I  be- 
lieve it  never  was  the  practice  of  any  former  Lord  Advo- 
4Mite*  I  conceive  the  law  to  be,  that  the  precognition  if 
sacred,  to  be  seen  by  nope  but  the  Crown  counsel ;  and  ss 
for  the  practice  that  is  spcd^en  of,  it  must  hare  been  s 
matter  of  mere  personal  indulgence. 

Having  stated  thus  much  upon  the  complaint  that  has 
been  made  of  hardship  by  the  prisoner,  I  think  it  neces> 
sary,  before  saying  any  thing  upon  the  particular  cdrcuBh 
stances  a£  the  case,  to  make  a  few  remarks  upon  the  ge- 
neral nature  of  the  evidence,  which  is,  not  the  direct 
statements  of  those  who  swear  that  they  saw  the  crime 
committed,  but  consists  of  reasoning  from  a  long  chain 
of  circumstances. 

The  distinction  between  direct  and  indirect  evidence 
was  well  stated  by  the  counsel  for  the  prisoner ;  and  I 
perfectly  agree  with  it,  except  in  one  particular,,  where .  I 
think  he  carried  his  ai'gument  too  far.  In  -stating  the 
nature  of  circumstantial  evidence,  he  observed,  that  the 
Tfi&ult  of  it  must  be  so  strong  as  to  exclude  the  pos^bility 
of  any  other  person  but  the  prisoner  having  committed 
the  crime.  But,  if  this  be  true,  it  would  overthrow  the 
certainty  of  all  evidence,  even  the  most  direct ;  since, 
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though  a  hundred  people  were  to  swear  liiat  thej  saw  1810. 
the  crime  committed,  there  is  still  a  possibility  that  thej 
may  be  all  perjured,  and  therefore  it  never  can  be  de- 
manded of  circumstaHtial  evidence,  or  of  any  evidence,  that 
it  shall  exclude  the  possibility  of  all  suppositions  butoae; 
it  is  only  necessary  to  create  such  a  degree  of  reason^ 
able  conviction  as  may  satisfy  the  minds  of  the  jary, 
though  by  no  means  exclude  the  possibility  of  the  fact 
being  otherwise.  All  may  be  true  that  the  witnesses 
have  sworn,  and  yet,  by  possibility,  this  man  may  be  i&- 
Bocent ;  and  so  it  would  be,  though  erety  one  of  them 
had  stated  that  they  saw  him  murder  the  deceased. 

That  being  the  case,  let  us  consider  the  amount  of  the 
evidence  that  has  been  laid  before  us.  That  Howie,  the 
deceased,  was  murd^ed  and  robbed,  is  a  fact  which  it  b 
utterly  impossible  to  dispute.  Of  that  there  caq  be  no 
doubt.  And  th^  question  cpmes  to  be,  Who  committed 
the  crime  ?  But,  before  proceeding  to  inquire  whether  it 
was  the  prisoner  or  not,  it  is  proper  to  consider  whether 
there  is  any  evidence  or  probability,  or  even  possibility, 
that  any  of  the  others,  and  especially  Traill,  was  the 
guilty  person.  Traill  was  found  in  such  suspicious  cir- 
cumstances, that  the  persons  who  discovered  the  body 
charged  him  .with  the  murder  at  once ;  and  it  was  natu* 
ral  to  do  so,  because  they  saw  him  coming  out  of  the 
wood,-<— a  most  suspicious  circumstance  clearly,  and  not 
less  so  on  account  of  his  being  drunk ;  insomuch,  that  I 
think  it  must  have  gone  hard  with  Trail,  if  he  had  not 
been  able  most  sufficiently  to  account  for  every  moment 
of  his  time.  I  think  it  could  hardly  be  him  by  possibii 
l;ty.  .And  let  us  examine  tl\,e  evidence  on  this  point. 
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1810.       The  whole  party  left  Ireland^'s  neariy  at  the  same  mO' 
meaty  and  they  all  met  again  at  the  toll-bar ;  Bnraet, 
Ritchie,  Howie,  Traill,  Dandie,  and  some  others.    Thej 
were  all  in  a  body  about  the  toll-bar ;  and  there  TraOI 
met  with  a  veiy  serere  accident,  which  brought  him  to  the 
ground.  They  left  him  sitting  there;  and  some  suspiciaiis 
being  expressed,  that  Dandie  had  bad  intentions  with  re- 
gard to  Howie,  it  was  agreed  to  follow  them  ;  and  sc- 
cordingly,  they  all  followed  Dandie  and  Howie  up  the 
hill,  leaving' Traill  so  sitting  disabled  upon  the  ground. 
What  follows?    Traill  never  joins  them,  nor  follovi 
them.    They  go  on  to  the  interview  friiich  they  had  with 
Handle  and  Howie.     They  then  came  back,  and  found 
Traill  where  they  had  left  him.    And  what  was  brooding 
in  his  mind  ?    Not  Howie,  but  the  blow  which  he  had 
got  from  the  tolL-keeper,  and  he  proposed  to  go  back  far 
the  purpose  of  being  revenged.    They  refused^  and  re- 
turned home ;  and  this  took  place  exactly  as  the  Cifv 
bell   was  ringing  five.     Then  turn  to  the  evidence  d 
Walker.    He  goes  out  of  Cupar  just  about  the  saoie  tine, 
or  within  a  few  minutes  after.    He  meets  the  others  it^ 
turning  to  Cupar,  and  he  finds  TraiU  in  the  very  sssie 
situation  in  which  they  bad  left  him ;  he  enters  into  coc- 1 
versation  with  him ;  he  is  accompanied  up  the  hill  so  {as  I 
by  Traill,  who,  he  says,  seemed  to  be  exceedingly  drunk,  | 
and  then  sat  down  to  alter  or  mend  something  about  hbl 
shoes.     This  must  have  been  about  a  quarter  past  fire. 
Walker  goes  on,  leaving  TraiU  a  long  way  short  of  the 
place  whore  Howie  was  found,  and  he  proceeds,  semg 
none  of  the  three ;  so  that  Howie  must  have  he&i  &* 
posed  of  before  Walker  parted  with  Traill,  and  the  pe»*| 
son  must  have  made  his  escape.    Traill  then,  aocordu| 
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to  his  own  account^  went  into  the  wood,  fell  asleep,  and  1810. 
wakening  on  hearing  the  noise,  stumbled  on  the  murder- 
ed man  and  the  party  who  had  found  him ;  but  that  he 
committed  the  crime  is  impossiblcA  The  man  must  have 
been  murdered  before  he  came  up.  Walker  indeed  says, 
that  he  heard  no  groans ;  but  Howie  may  not  have  suffix 
ciently  recovered  at  that  time  to  be  able  to  utter  a  groan. 
Besides,  he  said  he  was  deaf,  and  consequently  may  not 
have  heard  groans  though  they  were  uttered ;  at  any  rate, 
he  passed  on,  saw  nothing,  and  dreamed  of  nothing.  If 
he  had  seen  Howie  still  alive,  it  could  have  been  argued, 
that  Traill  might  have  passed  up  the  hill  and  murdered 
him,  after  Walker  was  out  of  sight.  But  Howie  was  not 
«een,  and  therefore  there  is  not  now  the  smallest  doubt 
that  he  is  not  guilty  of  the  murder. 

Another  circumstance,  corroborative  of  the  account  he 
gives  of  himself,  is,  that  he  says  he  had  on  a  pair  of  tight 
shoes,  and  stopped  to  take  them  down  in  the  heel,  and 
down  in  the  heel  they  are  found.  Traill  was  not  in  a 
state  fit  to  quarrel.  He  said,  to  be  sure,  that  he  knew 
who  did  the  deed ;  and  he  explained  this,  by  saying,  that 
he  thought  the  whole  party  had  had  a  fight.  Traill  did 
not  know  that  he  was  robbed,  nor  probably  that  he  was 
seriously  hurt.  Perhaps  none  of  them  suspected  that  he 
was  murdered,  but  believed  that  he  had  been  beat  in  a 
quarrel  with  his  companions.  Then  let  us  come  to  the 
rest  of  the  case.  That  it  could  have  been  any  of  the 
other  men  is  physically  impossible,  because  they  returned 
to  Cupar,  by  Dandie^s  own  account.  They  left  him  and 
Howie  together ;  and  he  does  not  deny  this  in  his  decia-' 
ration.     They  went  away  down  the  hill,  and  were  seen 
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1810.  retumin^  to  CupMr  b»  the  bell  rung  five.  That  they  ait 
guilty  18  impossible.  Whj  then,  is  it  the  prisoner?  Hm 
you  must  go  back  to  Ireland^  house ;  and,  from  the  mo- 
ment that  they  left  it,  there  are  most  strong  and  fatal 
circumstances  of  suspicion  against  him.  In  the  first  place, 
after  the  party  had  left  Ireland^s,  he  lingered  behind  up- 
on a  feigned  cause.  There  is  no  evidence  whalcTer  that 
any  body  struck  him.  He  himself,  indeed,  in  his  decla- 
ration, tells  a  story  of  a  long  fight,  of  which  there  is  not 
only  no  evidence,  but  which  is  disproved  by  Ireland  an^ 
his  wife,  who  swear,  that  there  was  no  noise,  fighting;  nor 
riot,  nor  no  quarrel ;  and,  as  there  was  no  quarrel,  vk9 
should  strike  him,  or  why  should  any  body  strike  him? 
The  probability  is,  that  he  staid  behind  upon  this  pretence^ 
thinking  that  Howie  had  not  leftthe  house.;  but,  be  that  at 
it  may,  what  happens  ?  Dandle  comes  back  ;  they  lea?e  tk 
Jiouse  together;  and  Ireland'^s  wife  positively  swean, 
that  in  a  little  she  saw  and  heard  his  voice  at  the  door, 
demanding,  where  is  the  man  who  is  to  stop  in  the  hou^e 
All  night  ?  What  business,  what  concern  had  he  whe- 
ther Howie  was  to  stop  in  the  house,  or  where  he  was  to 
stop. 

There  is  no  evidence  that  they  were  relations,  inded 
they  were  hardly  acquainted.  It  is  not  true  that  Howie 
lodged  in  a  relation  of  the  prisoner's  at  Ceres.  What  bu- 
siness had  he  to  enquire,  or  be  informed  upon  the  subject. 
Mrs  Ireland  told  him,  that  he  knew  the  man  was  alreadv 
gone;  upon  which  he  immediately  goes  away.  And  where 
does  he  go?  He  follows  directly.  Does  he  go  home? 
Does  he  go  to  his  father's  house?  No.  lie  remain* 
about  the  toll  bar,  and  he,  of  all  the  party,  is  the  onlj 
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one  who  attaches  himself  to  Howie.    The  oUiers  remain   1810. 
on  the  other  side  of  the  toll,  but  he  goes  forward.    Then 
what  happens  ?    Had  he  anj  business  at  Ceres  ?    Any  re^ 
lation  there?  None.     Was  it  there  that  Howie  lodged 
with  a  relation  of  his?    Not  true.    But  he  goes  away 
with  Howie  bj  himself,  not  knowing  that  the  others  fol- 
lowed him,  for  they  remained  behind  a  little.     But  they 
had  seen  Dandie  go  away  with  Howie,  and  knowing  that 
it  was  not  his  road  home,  this  struck  them  as  a  suspicious 
circumstance.  One  of  them,either  Bamet  or  Ritchie,  but  no 
matter  which,  since  it  is  plain  that  there  was  among  them 
a  conviction,  that  the  prisoner  was  to  rob,  or,  as  they  call 
it,  to  apunge  Howie : — one  of  them  proposed  to  follow  him 
On  that  account,  and  accordingly  they  all  went  after  him, 
and  they  overtook  him,  and  passed  him  on  the  road ;  and 
it  is  not  clear  to  me,  that  the  blow  was  not  given  by  that 
time.    Hearing  one  of  them  cough,  however,  they  return-- 
ed,  found  the  prisoner  and  Howie  standing  together,  and 
then  what  takes  place  ?   The  circumstances,  I  confess,  are 
so  strong  as  almost  to  turn  the  other  way,  and  to  be  in 
favour  of  the  pannel,  for  they  gave  him  a  solemn  warning 
desiring  him  to  come  away  home.    But  no !    Strange  to 
tell !   he  persists  in  going  home  with  Howie.    He  said  he 
would  go  home  with  him ;  and  gives  for  a  reason  the  false 
statement,   that  he  had  a  relation  in  Ceres  with  whom 
Howie  lodged.    They  repeat  their  warning,  even  in  a  more 
solemn  manner ;  and  I  own,  that  to  suppose  that  a  man  so 
warned,  caught  in  the  fact  almost,  or  at  least  the  very  in- 
stant before  the  fact,  should  yet  have  the  courage  to  per- 
sist in  spite  of  such  circumstances,  is  almost  incredible* 
But,  alas !  what  I  suspect  is,  that  the  crime  had  been  then 
more  than  half  committed ;  and  that  blinded  by  hh  fears. 
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ISlO.  Md  not  seeing  the  consequence  of  what  he  was  faringing 
on  himself,  he  did  not  quit  Howie.  But,  says  tbe  prison- 
er, I  shook  mjself  loose  of  Howie,  I  followed  vaj  com- 
panions within  sight,  so  as  to  distinguish  them,  and  when 
thej  went  through  the  toll  bar,  I  struck  across  by  another 
way,  and  went  home  as  the  bell  rung  fire.  That  is  the 
story  he  tells  joo. 

Now,  if  it  were  true,  is  it  not  remarkable,  that  if,  aftff 
the  warning  given  him,  after  the  suspicions  which  he  sair 
them  entertain,  he  followed  them  so  close  upon  tha  heels 
as  to  know  them,  he  should  never  have  called  out  to  them, 
and  said  here  I  am^  I  have  shaken  myself  loose  of  Howie, 
yott  see  jour  suspicions  are  unfounded.  It  is  almost  in- 
credible  that  he  should  not  have  done  so;  hot  be 
does  no  such  thing;  he  says,  howerer,  that  he  took  s 
nearer  way  to  his  father^s  house,  which  he  reached  just  sf 
the  bell  rang  fi?e ;  and  even  sajs  that  he  went  inrunedi- 
ately  to  bed.  Is  that  true  ?  It  is  not— not  one  word  of 
it :  For  Instead  of  going  to  his  father'^s  by  the  road  which 
eomes  down  from  Ceres,  he  is  seen  by  the  slaters  upon 
the  road  betwixt  the  toll  bar  and  Cupar ;  and  in  place  of 
having  crossed  the  road,  he  is  seen  passing  through  the 
little  common,  the  back  waj  to  his  father^s  faouae,  going 
in  the  very  opposite  direction  from  what  he  would  have 
done  if  he  had  come  from  the  Ceres  road. 

Without  going  further^  these  are  most  drehdfol  circmn* 
stances.  A  man  robbed  and  murdered^  and  the  person 
last  seen  in  his  company— traced  to  his  company— <dmo$t 
to  the  very  instant  when  the  fact  must  have  been  corn- 
taitted.    Not  only  was  the  prisoner  the  last  man  in  h^f 
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annpany^  but  he  can  give  noaoconiitof  himsetf '  but  &  1810 
false  account.  £ven  tbe  storjr  that  he  had  gone  straight 
home  is  not  true.  It  cannot  be  true.  Had  it  been  earlier 
in  the  season^  when  there  is  more  day  light,  it  is  pdssiMe 
that  there  might  have  been  some  mistake.  But  five  is  at 
least  a  quarter  before  sun-risCr  Six  cTclock  is  the  very 
soonest  that  tradesmtti  go  to  W(»*k,  so  that  there  can  bd 
no  mistake. 

,  These  are  circumstances  of  strong  and  grievous  sus- 
picion, indeed,  not  perh^M  exclusive  of  the  possibility 
that  some  other  person  may  have  been  guilty,  but  not  en- 
abling me  to  believe  that  this  man  b  innocent.  When 
examined  upon  the  nsatter  before  the  Sheriff^f  he  emitted 
various  declarations.  I  have  noted  these  dedaradons  till 
I  am  tired,  page  alter  page,  where  he  tells  the  most  posi-* 
tive  and  palpable  falsehoods.  The  whole  story  of  hitf 
having  gone  home  to  his  fathbr'^s  hoiisie  by  crossing  the 
Ceres  road^  not  one  word  of  it  is  tnie^  The  slaters  saw 
lam  coming  as  it  were  from  Cupar,  and  they  believed  him 
to  be  just  coming  from  the  toiarket  Then  he  accounts 
for  his  not  being  at  the  parade  next  day,  by  saying  that 
he  had  got  leave  of  absence ;  another  gross  falsehood. 
But  suppose  he  had  been  mistaken  in  this,  ho  assigns  a 
reason  for  getting  leave  from  serjeant  Henderson,  as  to' 
which  he  could  be  in  no  mistake,  namely,  that  he  had  former- 
ly carried  a  letter  from  the  serjeant  to  his  father.  Serjeant 
Henderson  swears  that  he  never  gate  him  any  su^h  letter ; 
and  that  the  leave  was  not  given  him  upon  the  day  iix 
question,  the  prisoner  himself  states ;  for  he  says  that  he 
bad  got  it  oh  the  Tuesday^  for  the  Wednesday  end  the 


ISIO.  Thtiridfly.    Could  ike  aefjeont  be  ndstaken  ?  ts  it  pdni* 
ble  to  ifflsgine  it  ?  It  b  tftterlj  impoiiibkf. 

In  sbort,  all  tliese  circitBiitaaces  are  circamflliiiett  of 

niost  grievous  sutpidoiii  whieby  I  confcaa,  I  eatMi  bj 

oat  of  flAy  vievr.     I  eannot  recomale  it  to  my  mifld  that 

tbis  BMn  it  ianooent    At  the  same  time  it  is  my  duty  to 

tell  you,  that  there  are  other  circumstances  that  weigh 

in  his  favour.    First,  it  is  a  very  strong  circumstance  that 

Howie,  who  was  stupified  aad  drowsy,  Init  not  insennble 

when  be  was  reused,  uftom  being  deiibsvately  adbed  who 

did  the  deed;  answeied,  be  did  not  know;  and  when 

ashed'  if  Dandle  did  it,  said  he  did  not  know  Dsndie. 

Tliat  is  possible;  but  the  extraordinary  thing  is,  tbst  if 

it  was  Dnndie  who  knodked  Mm  dowo,  be  should  b^ 

forgot  all  the  chremmslanoes  attendUiig  in^    Tile  only  wsf 

of  aecoimtbig  fiir  it  is,  that  be  was  so  beastly  dhmk  as 

to  be  undMe  to  distidguish,  or  recollect  any  thing;  ad 

yet  that  is  fiur  from  the  state  in  wMeh  he  is  descriM 

by  the  witnesses ;  for  Ireland  swears^  tbat,  titongh  Howie 

bad  been  drinking,  he  did  not  think  him  drunk.    Wh^ 

tiier  going  out  to  the  akr  had  increased  the  eWecti  of  the 

drink  to  such  a  degree  as  to  tender  Mill  nnconscioas  of 

who  it  was  that  murdered  him,  may  be  a  <|ue8tHm ;  but 

certainly  Irsbnd  does  say,  that  though  he  could  know  he 

bad  been  drinking,  he  was  not  drunk.    Secondly,  there 

is  another  very  material  circuBMtance ;  for  most  undoubt^ 

edly  what  wouU  bate  been  conclusive  against  the  prisoner 

on  the  one  hand,  ought  to  make  Ibr  him  on  tlie  other, 

when  the  fact  is  Afferent    If,  wheil  asked  who  murder^ 

fd  hia^  Howie  had  said  tbat.  it  was  one  of  the  people 
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ibgtweiewith  him  in  IrelaiuPs,  that  would  have  l^a  1810. 
conclusire  agftinst  the  prisoner ;  aiid»  on  the  other  bandt 
wh»  he  say4  that  he  did  not  know  who  it  was,  and  did 
not  know  Dandie ;  and,  if  it  ia  at  least  doubtful  wliether 
Howie  was  so  drunk  as  to  be  incapftble  of  recdlection, 
these  are  carcumstanees  that  weigh  very  strongly  in  bb  fa^ 
▼our* 

There  is  another  circumstance  brought  in  evidence 
against  him  which  struck  me  as  much  in  his  favour,  if  he 
liad  not  disdaimed  it  by  his  declaration ;  and  that  is,  hb 
Biother  sending  for  ithe  girl  Blyth  to  help  her  to  wash. 
That  shews  no  suspicicm  in  the  people  of  the  house ;  for 
ceptainly  they  would  not  have  sent  fi>r  assistance  if  there 
had  been  blood  to  wash  out  of  clothes.  The  very  slight 
drqp  of  blood  upon  the  ruffle  of  his  shirt  may  be  acoouni- 
^  for  from  the  cut  finger.  That  is  an  immaterial  cir- 
cumstance, aiid  it  is  treated  as  a  jdbe  both  by  Umself  and 
the  girl*  But  these  things  which  would  have  been  in  his 
fevour,  he  chuses  utterly  to  deny ;  positively  declaring, 
that  he  had  gone  out  long  befote  the  girl  Blyth  came  in,  cor 
that  she  made  any  remarks  to  him  whatever.  Still  how- 
ever the  drcumstance  reoMuns,  that  the  famiTy  had  no  bdief 
that  there  was  any  thing  wrong,  otherwise  they  never 
would  have  sent  for  assistance  to  help  them  in  wask> 
ing. 

Another  curcumstance  operates  in  his  favour ;  that  hav^* 
ing  got  his  pantaloons  dirtied,  he  sits  down  openly,  before 
the  girl  Blyth,  to  pipe-clay  them.  It  is  said  that  he  had 
washed  the  breeches  in  secret ;  why  then  did  he  not  clean 
the  pantaloons  in  secret  ?  But  with  regard  to  the  breeches 
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1810.  there  are  very  strong  suspicions  indeed,  arising  fromliii 
own  declaration.  Instead  of  openly  acknowledging  that' 
he  had  on  these  breeches,  and  as  to  the  blood,  saying 
that  it  must  have  been  blood  from  his  finger,  he  positively 
denies  that  he  had  them  on  for  fourteen  days;  and  yet 
they  are  found  wet  at  the  knees, — the  very  place  whm 
those  marks  are  which  the  witnesses  took  to  be  blood. 
This  is  rendered  more  suspicious  firom  his  own  dedan- 
tton,  which,  if  it  be  true,  would  have  made  it  impossible 
that  the  breeches  could  have  been  wet ;  for  if,  as  he  says, 
they  had  remained  so  long  in  his  bed,  nothing  that  eoold 
have  been  called  blood  could  have  been  squeesed  out  of 
them,  since,  in  that  timc^  whatever  it  was,  it  would  hsTe 
become  hardened.  They  mi^  have  been  recently  touch- 
ed, recently  wetted,  whether  from  any  struggle  from  the 
parties  having  been  down,  and  his  knees  wet  ^itfa  the 
dew,  or  from  attempting  to  wash  them  afterwards  whes 
he  came  home,  cannot  now  be  known.  But  so  it  is;' 
there  they  appear  in  such  a  state  as  rendered  it  possible 
for  Dr  Dempster  to  squeeze  out  a  drop  of  what,  from  the 
taste  and  smell,  he  believed  to  be  Mood. 

• 

Such  are  the  leading  circumstances  of  the  case,  ^t  is  a 
ca^e  which  will  require  your  full  and  cautious  considen* 
tiou.  But  remember,  that,  in  cases  of  difficulty,  yoa  are 
not  to  form  your  opinion  one  way  or  another  merely  be- 
cause  it  may  require  time  and  reflection  to  form  a  just 
opinion.  Vou  are  to  weigh  the  whole  circumstaoces 
coolly,  deliberately,  and  maturely ;  and,  if  the  tendencj 
of  all  the  evidence  produces  in  your  minds,  notwitbstand- 
ing  other  circumstances  that  are  favourable,  a  firm  con^ 
eviction  that  this  man  is  guilty,  that  verdict  you  will  r& 
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turn.    But,  on  the  other  hand,  if  the  proof  is  not  satis-  1610. 
factory,  it  U  your  duty  to  lean  to  the  side  of  mercy.   You 
will  either  find  not  guilty  or  not  proven,  as  it  may  appear 
proper  to  you.     I  freely  confess  to  you,  my  impression  is^ 
that  he  is  guilty. 

The  Jury  were  then  enclosed,  and  next  day  returned 
a  verdict,  finding,  by  a  plurality  of  votes,  the  Kbel  Net 
Proven. 


The  pannel  wag  afterwanU  assoilsied  simpUdterj  and 
dismissed  from  the  bar. 

Counsel  for  the  Crown— Lord  Advocate  (Colquhoun), 
Solicitor-General  (Boyle),  and  Alexander  Maconochie^ 
Esq. ;  Agent,  Hugh  Wanender,  W.  S.  Counsel  for  the 
prisoner^— John  Hagart,  Esq. ;  Agent 


FRIHTBO  BY  !•  AL^AM  AXl>  CO. 


October  1812. 
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By  JOHN  ^HIL^^  WOOD,  Esq. 

EDINBURGH:  Printed  for  Archibald  Constable  Sc  Co.  Edinbargh^ 

Longman,  Hurst,  Rees,  Orme,  and  Brown,  Paternoster-Roir, 
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CC>  The  first  edition  of  the  work  was  published  in  the  year  1764,  and 
has  for  many  years  been  extremely  rare.  Subsequent  researches  have 
thrown  no  small  light  on  the  histories  of  particular  families  ;  and,  from 
the  Inpse  of  time,  numerous  alterations  have  necessarily  taken  place  in 
the  noble  houses.  On  tliese  accounts,  it  has  been  judged,  that  a  new 
edition  of  Sir  Robert  Douglas's  Peerage,  with  a  continuation  to  the  pre* 
sent  time,  may  not  be  deemed  unacceptable  to  the  public. 

In  the  introduction.  Sir  Robert  Douglas  thus  expresses  himself: 
The  necessity  of  publisliing  a  New  Peerage  of  Scotland,  and  the  uti- 
lity of  it  is  acknowledged  by  all.  The  Compiler  of  the  present  Work 
has  attempted  it  on  a  more  rcgubr  and  accurate  plan  than  has  hither- 
'*  to  appeared.  How  far  he  has  succeeded,  the  world  must  judge. 
'*  But  if  the  most  assiduous  applicntion  for  many  years  ;  if  a  painful  in- 
"  quiry  into  the  public  rcconU  an;l  antiint  ciiartularies  ;  if  an  unwearied 
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search  after  every  decree  of  knowledge  necessary  for  carrying  on  9tf» 
V  arduous  a  tai.k, — if  th^se  have  any  merit,  or  deserve  the  favour  ef 
**  the  public,  the  Author  Hatters  himself  this  Work,  on  perusal,  will  not 
be  found  delKMcnt.  '  Tlic  chief  and  principal  point  the  author  had  in 
view,  and  the  peat  object  of  his  attention  [was],  in  a  plain  and  dis-- 
tiuct  manner,  to  deduce  the  hL^tory  of  each  family  from  its  origin  to 
the  present  iijencration,  and  to  afioertaiu  their  genealogy  and  chrono- 
lo*ry  by  indi.^puUtble  documents.  '* 
In  the  continuation  of  Sir  Robert  Dougliis's  Peerage  to  the  present 
time,  the  Editor  has  used  every  endeavour  to  obtain  correct  information, 
respecting  the  descent  of  the  noble  families,  and  he  has  been  favoured 
with  several  vnluablc  communications,  rendering  the  present  work  an 
important  addition  to  the  Genealogical  History  of  Scotland. 

•#♦  A  few  Copies  are  printed  on  Large  Paper,  forming  Two  Superb 
Volumes,  with  First  Impressions  of  the  Plates  ;  and  as  the  number  print- 
ed is  very  limited.  Noblemen  and  (lentlemen  who  wish  to  secure  copies, 
are  respectfully  requested  to  leave  their  names,  either  with  Archibald 
CoxsTABLE  &  Co.  Edinburgh,  or  with  Messrs  White,  Cochrane,  & 
Co.  Fleet  Street,  London^  where  specimens  of  tlie  Work  may  now  be 
seen. 


^r^^^^^-^^  *^  «%«4«% 


Id  this  Work,  the  Genealogical  and  Biographical  History  of  the 
following  Royal  and  Noble  Families  is  detailed  and  illustrated. 


Duke  of  Rothsat. 


TTamilton,  Ear!  of  Aborcom 

SaiuUlanils,  Ixjitl  Ahorcroiubw 

Goftlon,  Karl  o(  Abcnlceii 

Cordon,  Vwcount  of  Alwyne 

Gof'lon,  Earl  of  A  boy  lie 

Oplv^',  Earl  of  Airly 

Crali  .m,  Ecirl  of  Airth 

Sien-irt,  Puke  of  Albany 

Kiiib,  L»rd  Altrie 

Doiii;l-i!»,  I.arl  o»*  Angus 

Stfwiirt,  Earl  of  AiTUs 

jVIurmy,  Eari  of  Anoandale 

Ji>hti&lone,  Marquis  of  Aiuiandale 

A.'buthnoU,  \'^iitouat  of  ArbutlinoU 

t  amplwU,  Duke  of  Argj  k» 

l\o;d.  Earl  of  Arrnn 

SuwaK,  Earlof  Arran 

Aston t  Jjord  Aston  of  Foffa^ 

Campbell,  Earl  of  AthoU 

Doiij^las,  Earl  of  Atlioll 

Stowart,  Earl  of  Afholl 

Stewart,   (Lord  Lorn  add  Innerineatb}| 

.  Earlof  AtUoU 

Murray,  Duke  of  Atholl 


Stewart,  Lord  Avandale 

Cumyn,  Lord  Badcnarh 

Limlsiiy,  Earl  of  li.ilcarres 

Balfour,  Ix>rd  Balfour  of  Burleigh 

Elphinston,  I^rd  Balmerinoch 

Ogilvy,  Lord  Bantt* 

Hamilton,  Lord  Bargeny 

)3«rret,  Lord  Barrot  of  Newbargb 

DougloH,  VisicouDt  of  BelltftTcu 

Hamilton,  lA>rd  Belhaven 

l^cllenden,  T^rd  Bellendtfn 

Stuart,  Lord  Blantyrfe 

Borthwack,  Lord  Borthwick 

Moray,  Lord  of  BotbwelL 

Jlaimay,  Ixjrd  of  BothWell 

Hepburn,  Earl  of  Botliwell 

Stewart,  Earl  of  Bothwell 

Campliell,  Earl  of  Breadalbanft 

Brechin,  I^ord  of  Brechin 

Barclay,  Loril  of  Brechin 

Scott,  Duke  of  BuccWugh  and  Queens-. 

berry 
Earl  of  Buchan 
CumyD,  Earl  of  Bucbaa 
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fltcwgrt,  Ktfl  of  Buchan 

Douglas,  Earl  of  Buchan 

Krskine,  Earl  of  Buchan 

llrskinc  (Lord  Cardross),  Earl  of  Buobaa 

M'tfinyio,  Lord  Burntisland 

Stewart,  Earl  of  Bute 

tStewart,  Earl  Of  Caithness 

Crichton,  Eorl  of  Caithness 

Sinclair,  Earl  of  Caithness 

l^ivingston.  Earl  of  Calendar 

C'arlyle,  Lord  Carl5'lc 

J)ttlzel,  Earl  of  Carnwatli 

Bruce,  Earl  of  Cnrrick 

Stewart,  Earl  of  Carrirk 

Stewart,  Earl  of  Carrick  in  Orkney 

Kennedy,  Earl  of  Ca^sillis 

Cafhcart,  I^ord  Catiicart 

Churchill,  Lord  Churchill  of  Aymoutb 

ColTill,  Lord  ColriU  of  CulroNK 

CoIviJl,  Lord  Colrill  of  Ochiltree 

Elphinstone,  Lord  Coupar 

llichordson.  Lord  Cramond 

Cranstotin,  Lord  Cran^toun 

C^rawford,  Lord  Crawford 

I^indsay,  Karl  of  Crawford 

Lindsay,  Eai'l  of  Crawford  and  Lindsay 

Mackenaie,  Earl  of  Cromarty 

lUmsay,  Karl  of  1>aUiousie 

Scott,  Earl  of  Delorain 

))ennistoun,  Ix>rd  Dennittoun 

Kettli,  Lord  Dingwall 

Preston,  Lord  Dingwall 

Maxwell,  Earl  of  l3irlctmm 

l>>uglas,  Duke  of  Douglas 

Sutlierland,  Lord  Duaiis 

Crichton,  Earl  of  Dumfries 

Home,  Earl  of  Dunbar 

Constable,  Viscount  of  Dunbar 

Douglas,  Earl  of  Dunbarton 

Osborne,  Viscount  of  Dunblana 

Scrirogeour,  Earl  of  Dundee 

Graham,  Vi&count  of  Diind«e 

Codirane,  Ettfl  of  Dundonald 

Seton,  Earl  of  Dunfermline 

Galloway.  Lord  Dunkeld 

Murray,  Earl  of  Dunmore 

]Murray  and  Tabnash,  Karl  of  Dy!iart 

Montgomery,  Enrl  of  Eglinlotm 

Bruce,  Earl  of  Elgin  and  Kincardine 

Murray,  Lord  Elibank 

Klphinston,  Lord  Elphinston 

Hay,  Earl  of  Errol 

King,  Lord  Eythin 

Fairfax.  Lord  Fairfax  of  Cameron 

Cory,  Viscount  of  Falkland 

Macdufi',  Earl  of  Fife 

^gilvyt  Earl  of  Findlater  and  Seafield 

Forbc:>,  Lord  Forbes 

Douglas,  £larl  of  Vorfnr 

Forrester,  liOrd  Forrester 

Ruthven,  Earl  of  Forth 

Frascr,  Lord  Fraser 

Crichton,  Viflcount  of  Frendniuglit 

Iword  of  Galloway 


Steiik-art,  Earl  of  Galloway 
Abercromby,  I>ord  Glasfoord 
Boyle,  Earl  of  G)a<igow 
Cunningham,  Earl  of  Glencair^ 
Gordon,  Duke  of  Gordon 
Ruthven,  Earl  of  Gowrie 
Gray,  Lord  Gray 
Ramsay,  Viscount  of  Haddington 
Hamilton,  Eari  of  Haddington 
Halyburton,  I..onl  llalyburton  of  Dirleton 
Hamilton,  DuLe  of  Hamilton 
Herries  Lord  Hcrrics 
Both  well.  Lord  Holyroodbouse 
Home,  Earl  of  Home 
Ho^ie,  liarl  of  Iloyvtoun 
Carmichacl,  Karl  of  Hyndford 
Campb€-ll,  Earl  of  Irvine 
Ingram,  Viscount  ot  Irvine 
Mai'donald,  I^ord  o{  the  Isles 
Erskiue,  Karl  ot'  Kellie 
Gordon,  Viscount  of  Kenmure 
Boyd,  Earl  of  Kilmamc^ck 
Livingston,  Viscount  of  Kilsyth 
Seton.  Viscount  of  Kiuj^ton 
Kinnaird,  I^rd  Kinnaird 
Hay,  Earl  of  Kinnoui 
Keith  Falconer,  Earl  of  KkHor 
Maclelian,  Lord  Kircudbright 
^laitland,  Earl  of  I^uderdale 
Lennox,  Earl  of  Lennox 
Stewart,  Duke  of  Lennox 
l^nnox,  Duke  of  Lennox  and  Richmond 
Melville  Leslie,   Karl  of  Lovcn  and  Mel- 
ville 
Lieslie,  Lord  Lindorcs 
Lix'ingston,  Earl  of  Linlllligow 
Kerr,  Mairquis  of  LoJiian 
Campb?IJ,  Karl  of  I^uduun 
Fraser,  l-tord  Luvat 
Lyla,  Lord  Lyle 

Macdonell,  Lord  Macdonell  and  Arrass 
Dunbar,  Earl  of  Dunbar  and  March 
Home,  Earl  of  Marchmont 
Keith,  Karl  Mari*icbal 
Blarr,  Karl  of  Mai  r 
Krskine,  Earl  of  Marr 
Dnimmond,  Karl  of  M^»]fort 
Gordon,  Viticouut  of  Melgum 
3Icntetli,  F^arl  of  IVlcntetli 
Grahiim,  Earl  of  Mentcth 
3nrldictou,  Karl  of  Micldletoa 
(iniiam,  Duke  of  Montro!»c 
Monypcnny,  LoM  Monypcnny 
Randolph,  Karl  of  Moray 
Dunbar,  Earl  of  Moray 
Stewart,  Karl  of  M>ray 
]>ouglas,  Ijord  Morditif^oun 
Do»'g!as  Karl  of  Morton 
Naini,  Ix)rd  Nairn 
Napier,  Lord  Napier 
I^cfilie,  Lord  Nci%ark 
Livingston,  Earl  of  Nrw1nirg|i 
Clievne,  Viscount  of  Ncwbaven 
Ma£wdl,  Earl  of  Nithsdale 
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Carnegie,  Earl  of  Northcdc 
Ste^'mrt,  Lord  Ochiltree 
Olipliant,  Lord  Oliphant 
Sinclair,  Earl  of  Orkney 
Hepburn,  i^vike  of  Orkney 
Stewart,  Earl  of  Orkney 
Hamilton,  Karl  of  Orkney 
Douglas,  Earlof  Ormond 
Stewart,  Marquis  of  Ormond 
IV|*GiU,  VUcount  of  Oxfurd 
Valoniis,  Lord  of  I'anmure 
Maule,  fUtrl  of  Panmure 
J>rummond,  Earl  of  Perth 
Porlx»,  Lord  Pori>es  of  Pitsligo 
Stewart,  Lord  Pittenwevm 
Colycar,  Earl  of  Portmorc 
Graham,  Viscount  of  Preston 
Douglas,  Marquis  of  Queensbcrry 
Mackeay,  Lord  Reay 
lioUo,  Loztl  Rollo 
Primrose,  Eorl  of  Roscbenry 
Koss,  Earl  of  Ross 
Stewart,  Dvke  of  Ross 
Ko6s«  Lord  Rosa 
Leslie,  Earl  of  Rothes 
Ker,  Duke  of  Roxburghe 
Hamilton,  Earl  of  Ruglen 
Rutherford,  Lord  Rutherford 
Ruthven,  Lord  Ruthven 
Stewart,  Lord  Saint  Colme 


Aiiemcthy,  liord  Abcmelhy  of  &dlMl 

Eraser,  Lord  Salton 

Grant,  Earl  of  SeaGeld 

Mackenne,  Ear)  of  Seaforth 

Douglas,  Earl  of  Selkirk 

Sempill,  Lord  Scmpill 

Sinclair,  Lord  Sinclair 

Somcrville,  Lord  Somerville 

Carnegy,  Earl  of  Southedc 

Lindsay,  Lord  Spynie 

Dalrymple,  EarT  of  Stair 

Alexander,  Earl  of  Stirling 

Murray,  Viiicount  of  Sconnont 

Druramond,  Viscount  of  Strathaliaa 

Earl  of  Stmtbern 

Stewart,  Eorl  of  Strafthem 

Lyon,  Earl  of  Stratlunore  and  Kin^ttom 

Sutherland,  Earl  of  Sutherland 

Scot,  Earl  of  Tarras 

Rutherford,  iMti  of  Teviot 

Spencer,  Viscount  of  Tcviot 

Livingston,  Viscount  of  TeviM 

Sandiiands  Lord  Torphicben 

Stewart,  Eari  of  Troquair 

Murray,  Earl  of  TuUibardinc 

Hay,  Marquis  of  Tweeddale 

M'ehivaft,  Earl  of  March  and  Wemyaa 

Fleming,  Earl  of  Wigton 

Seton,  Earl  of  Wintoua 

Giffbrd,  Lord  of 


An  Appendix  is  subjoined,  containing  the  creations  of  the  Titles, 
arranged  in  chronological  order,  with  the  limitations  so  far  as  the  same 
have  been  ascertained  by  the  Editor,  and  other  Papers  relating  to  the 
J*cerage. 


SIR  ROBERT  DOUGLAS'S 

BARONAGE  OF  SCOTLAND. 


Tilt  Nobility  and  Gentry  are  most  respectfully  ififormed^  thai  at 
Messrs  Constable  and  Company's,  Edinburgh^  and  White^ 
Cochrane,  and  Company's,  Fleet  Street^  London^  afem  remain^ 
ing  Copies  may  be  had  of 
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CONTAlNfNO   AN 


HISTORICAL  AND  GENEALOGICAL  ACCOUNT 


or    THE 


GENTRY  OF  THAT  KINGDOM, 

Collected  from  the  Public  Records  and  Chartulariefl  of  this  Countrj, 
the  Records  and  Private  Writings  of  Families,  and  the  Works  of  our 
best  Historians.  One  Volume  in  Folio,  Price  2(.  2s.  in  Boards*^— 
A  few  Copies  on  Large  Paper,  Price  3/.  Ss. 


•^*  The  above  Work  b  intended  to  accompany  The  Peerage  op 
Scotland,  and  contains  the  Genealogies  of  the  Baronets  and  the  lesser 
Barons  or  Landed  Gentry  of  Scotland,  including  particular  Pedigrees 
of  the  following  Families  :— 


AcUun  of  Marftmt^ 

Aikman  of  Cairny,  Roise,  and  Bramblcton 

Aimlie  of  Filton,  now  reprcsentatiTe  of  the 

Ainsliei  of  Dolphinston 
Anstnidicr  of  that  Ilk 
Anittnither  of  Aaftmtherficld,  now  of  In- 

vcrkeithing 
Blair  of  Adamton 
Blair  of  Ardblair 
Blair  of  Balthvock 
Blair  of  that  ilk 
Blair  of  Glassclune 
Blair  of  Inchyra 
l^lair  of  Pittcndrioch 
Boswell  of  Auchtnlbck 
Boswell  of  Balmuto 
Bnica  of  Blairliall 
(nice  of  ClacknuuiDsn 


Bruce  of  Earl«haU 
Bru^  of  Kinross 
Bruce  of  Kennet 
Bruce  of  Sienboaw 
Burnet  of  Lets 
Cameron  of  Lochrell 

m 

CaoiplwU  of  Abenichill 
Campbell  of  AuchinlYfeek 
Campbell,  alias  Maciver  of  Ashntah 
Chartcris  of  Amisfield 
Cheape  of  Roasic 

Cheape  of  Wellfidd  and  Stnuhtynim 
Clq)hanc  of  Carslogie 
Clerk  of  Listonshieb 
Clerk  of  Pennycuik 
Colquhoun  of  Comstroddea 
Colquhoun  of  Kenmurft 
G[>li|uhoun  of  1mm 
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Colqtihoun  of  Tilly qtilioum 

Congalton  of  that  Ilk 

Crawfurd  of  CrawfMrdlaml 

Crawfurd  of  Jordanhlll 

Cuming  of  Altyr 

Cuming  of  Aiichry 

Cuming  of  I^op^je 

Cuming  of  Ri'Iuj^as  and  Presley 

Cunningham  of  Cnprington 

Palmahoy  of  that  Ilk 

Dempster  of  Muresk,  Pitliver,  Ac. 

Dcnune  of  Catbole 

Dick  of  Braid 

Dick  of  Craighouse 

Pick  of  Grange 

Dick  of  Prcstonfirld 

Dick,  JSr  John,  Consul 

Douglass  of  Glenhcrvie 

Drummond  of  Hawihornden' 

Duddingston  of  Sandford 

Duff,  Baron  of  Dijiple  and  Braco  in  Scot- 
land, Earl  Fife,  Viscount  Mactiuff,  and 
Lord  Braco  of  Kilbride,  o£  llie  kingdom 
of  Ireland 

Dtmbar  of  Dum 

Dunbar  of  Graugcljill 

Dunbar  of  Ilemprigt 

Dunbar  of  Mcchrum 

Dunbar  of  Westficid 

Pundas  of  Arniston 

pundas  of  Blair 

Dundas  of  Dtmdns 

Dundas  of  Duddingittofi 

Dundas  of  Manour 

pundas  of  Ninrliston,  of  whnm  tlic  Dnn- 
dassos  of  Morton,  Pliilpstonc,  and 
Breastmill  are  descended. 

Durham  of  Grange 

Durham  of  Luffuess 

Durham  of  Pitkcrrow,  Largo,  &c 

Eccles  of  that  Ilk  and  Kildonan 

Farquharson  of  Finroan 

Farquharson  of  Invercauld 

Farquharson  of  Invorey 

Forbes  of  Monymusk 

Forl>cs  of  Craigievar,  representative  of  the 
Mouse  of  Corse 

Foulis  of  Colinton 

Gilison  of  Durie 

(Tlcudonwyn  of  that  Ilk 

Gordon  of  Gordonstovn 

Cordon  of  Lcsmnir 

Gourlay  of  Kincmig 

Grant  of  Gr;>nt 

Ilaig  of  Bcmerside 

Halket,  Craigic,  of  HalhiJl 

Halket  of  Titftirraii 

Hamilton  of  lnnen%ick 

Hamilton   of  Orbieston,    Dalzicll,    and 
Rosehall 

Hamilton  of  Savcrtonhill 

1  Ittinilton  of  Uilston,  &«. 

lf?»milton  of  Wishaw 

Hay  of  ritfour 
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Hay  of  Paris 

liay  of  Strowic 

Henderson  of  Fordel 

Home  of  NinewelU 

Hope  of  Cmighall 

Iiiglis  of  Crainond 

Inglis  of  Manner  and  ManncHiead 

Innes  of  Inncrmarkie,  Balveny,  and   Or» 

town 
Innes  of  Innes 

Jirfmston  of  (.^askieben,  now  of  that  Ilk 
John^iton  of  Wampliray 
Kei»h  of  Craig 
Keith  of  I<udquhairn 
Keith  of  Pittendrum,  Ravebton,  &c. 
Kinloch 

Kinloch  of  Goiirdie 
Kinloch  of  Kilrie 
Kinloch  of  that  Ilk,  in  Perthshire 
Lawson  of  Cairnmuir 
I^ith  of  Bucluu'ne 
I^ith  of  Freeficid 
Leith  of  Harlhill 
Leith  of  Lcitii-hall 
Leith  of  Ovcrhail 
Leith  of  Freetield 
I^ie  of  Wardis 
I^indsay  of  Eagle«caimy 
Lindsay  of  Kirkforthar 
Lindsay  of  Wulmerstoun 
Lock  hart  of  I.«e 
I^KKkhart  of  Cleghom 
Macalpine 

Macdonell  6f  Glcngary 
Macdonald  of  Kiu^burrov 
Macdoiiald  of  IVTncdonald 
Macfarlane  of  that  Ilk 
]Macgrcgor  of  Ma<^regor 
Macgiuirie  of  Macguarie 
Macguarie  of  Onnaig 
MacintotJi  of  that  Ilk 
]M*Iver,  alias  Campbell  of  Ashnish 
M*Kon«e  of  Applecross 
M*Kenzie  of  Baltnadutlile 
M'Kenzie  of  Coul 
M*Ken2ie  of  Davochmaluak 
M^Kenzie  of  Garloch 
iM'Kcuzic  of  Ilighfield 
M*Kenjsie  of  Hiltuun 
M*Ken«ie  of  Kilcoy 
M'Kenzieof  Onl 
IM'Kenzie  of  Redcaistle 
M*Kenzie  of  Scatwell 
M»Ken«ie  of  Suddy 
M*Lean  of  Coll 

M*Lean  of  Dovrart  and  Morven 
M*I^ean  of  l<ochbay 
Macleod  of  As^nt,  now  of  Geaniet 
jVI^Leod  of^emera  and  Aluiravensid^ 
M*I>eod  of  Glishernish 
iVI'Leod  of  Hammer 
Macleod  of  Ijewis 
M*I^eodofthat  Ilk 
]^I«u:leod  of  Ilaaay 
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M«Lcod  of  Tallisker 

MacDabofthat  Ilk 

Macnaditane  of  tliat  Ilk 

Macp^ierioo  of  Brcukachie 

Macphcrson  of  Briii 

Maqpherson  of  Clunic 

Macpherson  of  Dalraddie,  afterwards  of 

Innereioie 
Maq>herson  of  Essidi 
JVfacphcrson  of  Inncressie 
Macphereon  of  Pitnican,  &c. 
IVIocphcrson  of  Phoncss 
Maqiherson  of  Strathmassie 
Masterton  of  that  Ilk,  Parkmill,  &c. 
Maxwell  of  Calderwood 
Maxwell  of  Pollock 
Mavne  of  Powis 

Melville  of  Strathkinnes  and  Craigtown 
Metliven  of  tiiat  Ilk  in  Scotland,  now  re* 

presented  by  McUiven  of  Curishaia,  in 

England 
Mitchpl  of  Danddh  and  Wesuhore,  noir 

of  Mitchell 
l^litchelion  of  Middlcton 
MoncriciT  of  that  lik 
Montgomery  of  Macbetli-hill 
Monro  of  Foulis 

Moray  of  Bothwell  and  Abercaimy 
Murray  of  Arbenie 
Murray  of  Aytoun 
Murray  of  Blacklurony 
Murray  of  Cringalty 
Murray  of  Clermont  and  Newton 
Murray  of  DoUary 
Murray  of  Ochtertyra 
Murray  of  Stanhope 
Murray  of  Touehadam  and  Fitlochie 
Murray  of  Philipfaaugh 
3Iurray  of  Pitcullen 
Murray  of  Pitcaithly,  JUntrose,  &e. 
Keilson  of  Barncahie 
Ogilvie  of  Innercarity 
Ogilvie  of  Inchniartine,  now  repnsenta* 

tive  of  the  Ogilvies  of  Boyne 
Pretton  of  Valleyfield 
Pringle,  or  Hope-Pringle,  of  Whitebank 
Purves  of  tliat  Ilk 
Ramsay  of  Balmain 
Ramsay  of  BaniT 
Rattray  of  that  Ilk,  and  Craigliall 
Riddle  of  Ardnamurchan,  &c.  &c.  Ac. 
Riddle  of  Glenriddle 
Viddle  of  Kingh 


KidiUe  of  lUddlo,  or  of  that  Ilk 

Robertson  of  Inches 

Robertson  of  Muirton,  Giaducy,  &e> 

Robertson  of  Strowan 

Robertson  of  Klndace 

Rose  of  Kilraick  or  Kilravock 

Scot  of  Balweary,  now  represented  by  Sir 

John  Scot,  of  Ancrum 
Scot  of  Bumhead 
Scot  of  Galashiels 
Scot  of  Harden  and  Syntoa 
Scot  of  Millenie 
Scot  of  ScotstarvcC 
Senipill  of  Cathcnrt 
Scton  of  Cariston 
Sctou  of  Culbcg 
Seton  of  Pitmeddcn 
Seton  of  Touch 
Sinclair  of  Barrack 
Sinchiir  of  Lathrone,  Dimbeatfa,  and  Brab- 

ster 
Sinclair  of  Longformacus 
Sinclair  of  Mey 
Sinclair  of  Roslin 

Sinclair  of  Stevenson,  now  of  IMurkle 
Skene  of  Skene,  or  of  that  Ilk 
Smith  of  Braco  and  Methven 
Smith  of  Gbsswell  and  Camno 
Smith  of  Smithfiehi 
Smyth  of  Balhary. 
Spens  of  Lathalhm 

Spens,  Baron  de,  in  France,  1st  branch 
Spens,  at  Bourdeaux,  in  France,  2d  branch 
Spottiswoode  of  that  Ilk 
Stewart  of  Ballediin 
Stewart  of  Killichassie,  or  Stewartfield 
Stewart  of  Castlemilk 
Stewart  of  Grandtully 
Stuart  of  Torreuce 
SwintoD  of  that  Ilk 
Trotter  of  Moitonhall 
Urquhart  of  Byth 
Unjuhart  of  Craigstou 
Urquhart  of  Mcldrum 
Vere  of  Blackwood 
Walker  of  St  Fort 
Wedderbum  of  Blackness 
\Veddcrl)um  of  Gosfortl 
Wcdderbiun  of  Balindeau 
Wemyss  of  Lathockcr 
Wemyss  of  Bogie 
Wbyu  of  BcMnochy 
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GENEALOGICAL  HISTORY 


or  Tjis 


EARLDOM  OF  SUTHERLAND, 

FROM  ITS  ORIGIN  TO  THE  YEAR  1630; 

WRIT,TEN    BT 

Sir  ROBERT  GORDON  of  Gordonstoun,  Bart. 

WITH 


A  CONTINUATION 

TO  THE  YEAR  IGol. 

Published  from  the  Original  Manusaipt. 

t>  The  public  is  here  presented,  not  only  with  an  accurate 
Genealogical  History  of  the  ancient  House  of  Sutherland,  but  also 
vith  a  minute  detail  of  the  principal  transactions  which  occurred 
during  a  period  of  nearly  600  years,  particularly  in  the  Counties 
of  Sutherland  and  Caithness,  and  the  Hip;hlands  of  Scotland  iu 
general.  The  history  of  these  parts,  it  is  presumed,  will  receive 
more  elucidation  from  this  work  than  from  any  which  the  public 
is  at  present  possessed  of.  Tlie  whole  has  been  carefully  tram 
scribed,  by  the  kind  permission  of  the  Marchioness  of  Staiford,  from 
the  original  manuscript  preserved  at  Dunrobin  Castle. 

An  Appendix  has  been  added,  containing  an  Inventory  of 
Writs  of  the  Earldom,  and  a  Continuation  of  tne  succession  of  the 
Earls  of  Sutherland  from  1651,  to  the  present  date. 


PrinU'd  fry  D.  WiUison^  Edinburgh, 


